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The idea of neutral dialogue is an idea which denies history,
denies structure, denies the positioning of subjects.

Gayatri Spivak

The Post Colonial Critic: Interviews, Strategies, Dialogues
editor, Sarah Haraysym

(Routledge: New York 1990)

Two or three things I know, two or three things I know for sure,
and one of them is that to go on living I have to tell stories,
that stories are the one sure way I know to touch the heart and
change the world.

Dorothy Allison _ _
Two or Three Things I Know Tor Sure
(Dutton: New York, 1995)
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Introduction

Norms and ideals arise from the yearning that is an expression
of freedom: it does not have to be this way, it could be otherwise.

Iris Marion Young
Justice and the Politics of Difference*

In Subversive Sites: Feminist Engagements with Law in India, we attempt
to engage with the question we pose to ourselves and our readers. Is law
a subversive site? Over the course of a century and a half, successive
women’s movements have turned to law as a way of securing their
political goals. Social reformers and feminist activists have successfully
lobbied for law reform in both the public and private realms of women’s
lives, in the hope that law would somehow transform these realities. Yet,
despite this intensive engagement, so little seems to have altered in
women’s day-to-day lives. Is this because law is inherently conservative
and designed to resist the progressive agendas of feminist visionaries?
Is it because law is one of many discourses which operate to sustain and
naturalize unequal power relations? Has law been too central in our
struggles for social and political change? Has law outlived its usefulness
in our struggles, or have we not-yet fully exploited its potential? Are we
rightly disillusioned with law, or only with the unrealistic expectations
we have of it? | ' | |

These are amongst the many searching questions that this book seeks
to explore. We offer no easy answers, but examine the contours of law
in feminist struggles for social change. We seek to strengthen feminist
engagements with law by revealing the complex and contradictory nature
‘of law. The theoretical framework that we seek to develop in Subversive
Sites is a feminist one. Feminist legal studies is emerging as a new, and
in our view, significant area of study, analysis and practice in India. it

* Princeton: Princeton University Press, 1990,
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is an area of research that is providing important new insights into the
ways in which law operates in the context of women’s lives. In devel-
oping our feminist analysis of law, we draw heavily on the recent
theoretical developments in poststructuralism and cultural studies. We
will attempt to move beyond the understanding of law as a simple
instrument of either oppression or social engineering which has informed
much of the earlier work on women and law in India. Building on the
work of more recent feminist studies, we argue that the role of law cannot
be adequately captured by a dichotomous understanding of law as either
an instrument of oppression or of liberation. We believe that the terrain
of law is much more complex, in both the oppression of women, and in
its promise for challenging that oppression.

Subversive Sites offers another way of reimagining the story of feminist
engagement with law, and negotiating the dilemmas that this engagement
has presented. We attempt to reveal and explain the contradictory nature
of law. We examine the ways in which law has been implicated in the
subordination of women. Many studies have been done reviewing the
laws that impact on women’s status, and highlighting those laws that
continue to discriminate against women, Our study moves beyond these
reviews, and examines at a deeper level the contradictory ways in which
the' law is implicated in the oppression of women. We explore the
ideological assumptions that inform the legal regulation of women and
the ways in which law subordinates women—the complex and subtle
forms in which law reinforces deeply gendered assumptions, relations
and roles. Legal discourse has constructed women as gendered sub-
jects—it has constructed women as wives and mothers, as passive and
weak, as subordinate and in need of protection. It is a discourse which
has contributed to the subordinate position of women through its very
construction of women’s roles and identities. At the same time, law is a
site where these roles and identities have been challenged. It is a site
where social reformers and feminist activists have sought to displace
previously dominant understandings of women’s appropriate roles and
identities, and sought to reconstruct women’s roles and identities as more
full and equal citizens. In place of an instrumentalist vision of law, we
argue that law needs to be reconceptualized as a site of discursive
struggle, where competing visions of the world, and of women’s place
therein, have been and continue to be fought out. We believe that such
a reconceptualization of law can better capture both the possibilities and
limitations of law, and law’s contradictory nature in women’s struggles
for social change.

In Subversive Sites, we focus our analysis on the legal regulation of
women in and through the family. We do not provide an overview of the
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various family laws in India, or of the various legal provisions that
continue to discriminate against women. Rather, we examine the legal
regulation of women in the family as a site of women’s oppression, of
contradiction and of struggle. Our focus is on the extent to which the
legal regulation of women is informed by and serves to reinscribe familial
ideology. By familial ideology, we are referring to a set of norms, values,
and assumptions about the way in which family life is and should be
organized; a set of ideas that have been so naturalized and universalized
that they have come to dominate common sense thinking about the family.
Although women in India live in an enormous diversity of family forms,
we believe that it is nevertheless possible to identify a dominant ideology
of family that informs the legal regulation of women. Familial ideology
constructs the family as the basic and sacred unit in society, and women’s
roles as wives and mothers as natural and immutable. This vision of the
family, and women’s roles therein, appears throughout the law as
self-evident, and beyond question. As we will illustrate, it is a vision of
the family that has operated to undermine women’s full and equal
participation in society, and which continues to justify this inequality. It
is a vision of the family that continues to limit law’s ability to deliver
on its promise of equality for women.
~ Our focus on the legal regulation of women in and through familial
ideology is intended to highlight the complex and contradictory ways in
which law reinforces women’s subordination. There are many other ways
- in which law has historically contributed to women’s inequality, and there
are many other dimensions to the legal regulation and subordination of
women that our analysis does not explore. We argue that the family is
a major site of women’s oppression; we do not suggest that it is the only
site. Sexuality, for example, is another major site of women’s oppression.
Women are constituted in and through the discourses of sexuality in
important ways. And it will be important for feminist legal analyses to
consider the ways in which these discourses may be overlapping and
mutually constituting. |
We will explore the relationship between familial ideology and
women’s equality rights. The discourse of equality has been a cornerstone
in the women’s movement’s challenge, past and present, to patriarchal
social relations, and particularly, to laws that explicitly discriminate
against women. It has been the powerful resonance of the liberal dis-
course of equality and equal rights that has legitimized the demands of
the women’s movement that women be gra’nted' the same basic legal
rights as men. However, the realization of formal equality rights, although
not yet complete in the Indian context, has not eliminated the subordination
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of women. As we will illustrate, formally equal laws can continue to
produce substantially unequal results. -

There are many reasons for this gap between formal equality rights
and substantive inequality, including the underforcement of the law, and
the inaccessibility of the legal system to the majority of Indian women.
Beyond these significant factors, however, we believe that it is important
to interrogate the ideological role that law plays in constituting and
- sustaining the subordination of women. It is within this context that we

consider the relationship between equality and familial discourses. The
realization of formal equality rights in the legal regulation of women
inside and outside of the family has not displaced the familial ideology.
We will illustrate the extent to which the legal regulation of women
continues to be informed by familial ideology, long after equality rights
have been attained. _

Subversive Sites simultaneously argues that familial ideology must be
resisted and deconstructed, while the importance of familial relationships
and the roles that women play in their families neither be denied nor
devalued. Feminists engaged with law must find ways to affirm these
roles and relationships, without rigidly reinforcing them as women’s
natural destiny. We argue for a feminist legal revisioning which recog-
nizes and challenges the hegemonic potential of law and familial ideol-
ogy. We seek the subversive spaces that law might offer in reconstructing
women’s roles and identities in ways more conducive to their full and
equal participation in social, political, economic, and cultural life.

Subversive Sites is the product of a collaborative endeavor. In collabo-
ration, we draw on the insights offered by feminist legal scholars and

activists in different parts of the world. Feminists outside of India have
developed diverse approaches to feminism and law, which in our view,
offer some potential for advancing the analysis of feminist legal struggles
in India. We do not believe that this scholarship can be unproblematically
applied to the Indian context. But we do believe that some of the insights
that have emerged from this expansive and increasingly sophisticated
literature may be of assistance in rev1510n1ng feminist engagement with
law in India. We use the term ‘we’ throughout our text, in a manner that
is not altogether consistent. It is primarily used in relation to our author-
ship, that is, referring to our arguments and opinions. But, we also use
‘we’ in a rather broader sense that is intended to engage the reader in
the challenges and dilemmas presented. As Martha Minow writes ‘My
use of “we” ...represents an invitation to the reader to assent, to disagree,
but above all, to engage with this focus. I use “we” moreover, to
emphasize the human authorship of the problems and solutions at hand
“and to avoid locutions that eliminate human pronouns.”! We use ‘we’ in
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much the same way. We do not purport to be speaking on behalf of
anyone other than ourselves. But, we are inviting the reader to engage
in the dilemmas and problems we raise—to agree, to disagree, but as
Minow notes, above all to éngage. By using ‘we’, we attempt to avoid
the false objectivism of the detached author, and to capture the sense of
perspective, location and participation that is essential for scholarship
and for the resolution of the dilemmas that confront all of us who
endeavor to use law to advance progressive social movements.

In chapter 1, we set out our understanding of the role of law in feminist
struggles for social change. We begin by reviewing some of the different
approaches to law that have been developed in the literature on women
and law in India which, in our view, do not yet capture the complex and
contradictory nature of law. Drawing on the insights of feminist legal
studies, we argue for a reconceptualization of the role of law, which can
better capture both the limitations of law, and its possibilities in struggles
- for social change. We argue that feminist engagement with law should
be revisioned as a discursive struggle, where feminists seek to displace
previously dominant understandings of women’s roles and identities. We
then attempt to briefly review the history of the movements for women’s
rights, and attempt to reread this history of engaging with law as discur-
sive struggle. '

In chapter 2, we begin to explore familial ideology and the sexual
division of labour in the legal regulation of women. The chapter begins
with a review of the concepts of family, familial ideology and the sexual
division of labour, as we deploy them in our analysis. We argue that
despite the diversity of family forms and experiences in India, it is
possible to identify a dominant familial ideology, based on the ideal of
the joint family, and certain prescribed roles for women and men therein.
We then examine some of the ways in which this dominant familial
ideclogy shapes the legal regulation of women, both inside and outside
of the family. Our discussion is organized around two different dimen-
sions of familial ideology: moral regulation through which women are
constituted as, and judged in accordance with the standards of, loyal
wives and self-sacrificing wives; and economic regulation through which
women are constituted as economically dependent. The way in which
familial ideology is implicated in the oppression of women, and in
reinforcing women’s economic dependency extends far beyond the actual
legal regulation of the family in personal laws. Familial ideology and
the assumption of women’s traditional roles as economically dependent
wives and mothers extends into the legal regulation of women in the
labour market, and even to the (de)regulation of women in the new
economic policies. Chapter 2 -explores the influence of this familial
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ideology in the areas of family law; criminal law, labour law, and the
new economic policies. Rather than simply highlighting laws that explic-
itly discriminate against women, this chapter explores the extent to which
assumptions about women’s roles in the family are deeply embedded in
the law, including many laws that have been designed for women’s
benefit. We consider the extent to which familial ideology informs
judicial approaches to these formally equally laws, to produce consider-
ably less than equal results for women. :

Familial ideology not only continues to inform the legal regulation of
women. It also operates to limit and undermine attempts to address
women’s subordination in and through law. In chapter 3, we further
explore the relationship between the discourse of equality and familial
ideology, in the context of constitutional sex discrimination challenges.
In particular, this chapter will explore the extent to which familial
ideology has informed and undermined efforts to challenge laws that
explicitly discriminate against women. It examines some of the efforts
to use fundamental rights to equality in Articles 14, 15 and 16 of the
Constitution to challenge legal rules and provisions that discriminate
against women. In so doing, attention is focused on the extent to which
familial ideology has informed the judicial understanding of gender
difference and thereby undermined efforts to use equality rights to ad-
vance women's claims. '

As the chapter will demonstrate, judicial approaches to equality have
been overwhelmingly influenced by a formal approach to equality, that
is, an approach in which equality is equated with sameness, and in which
only those who are the same are to be treated equally. This formal
approach to equality stands in contrast to a substantive approach, which
directs attention to the question of historic and systemic disadvantage.
In considering these two models of equality in greater detail, we argue
that feminists need to direct their attention to developing this substantive
model, which holds greater promise for women’s struggles. However, as
we also illustrate in this chapter, the formal model of equality continues
to dominate judicial thinking, and focuses attention on the question of
~ the relevance of gender difference. We identify several approaches to
gender difference—protectionist, sameness and compensatory. We argue
that the judiciary more often than not seems to adopt a protectionist
approach, in which women are assumed to be naturally different and
weaker than men, and thus in need of protection. In adopting such a
protectionist approach to gender difference, in which women are seen as
different from men and in need of protection, the courts have been able
to uphold virtually any legislative distinction on the basis of sex. We.
explore the ways in which familial ideology in particular has informed
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the judiciary’s understanding of women’s difference, that is, the ways in
which women are constituted as different and as in need of protection
in and through familial ideology. As a result, fundamental rights chal-
lenges have often operated to reinscribe the very familial and legal
discourses that have constituted women as different and subordinate.

In chapter 4, we turn 10 examine some of the ways in which legal
discourse is being used to advance. the political agendas of the Hindu
Right. In particular, we explore the ways in which the concepts of
equality and secularism have been taken up, and redefined by the Hindu
_ Right in accordance with their vision of the world. We further examine
the ways in which the Hindu Right has appropriated specific legal issues
relating to women, such as violence against women, obscenity, and the
reform of discriminatory personal laws. We explore the role of familial
ideology in the discursive strategies of the Hindu Right. We examine the
ways ‘in which the discourses of equality, secularism, and familialism
have been deployed by the Hindu Right in an effort to rearticulate a
traditional, yet thoroughly modern, identity for women in Indian society.

Through this chapter, we begin to see a rather different dimension of
law’s relationship to social change. Law and legal discourse is being
used by conservative and communalist forces to subvert many of the
advances that have been made by women. It is not only progressive
forces that can resort to law and legal discourse to advance their political
claims. The Hindu Right is also engaging with law as a site of discursive
struggle, where it is seeking to promote its normative vision of the world.
And in so doing, it is transforming the legal terrain, and further compli-
cating the role that law can play in feminist struggles. As we argue, law
must be seen as a site of ongoing struggle between competing claims
and visions of the world. In the current context, feminist engagement
with law must recognize the formidable challenges presented by the
claims and visions of Hindutva.

Given the limitations of law reflected in the earlier chapters, in chapter
5 we turn to consider the role the law can play in women’s struggles for
empowerment. Notwithstanding the limits of law, we argue that law
retnains an important site of struggle. The chapter returns to the argument
first set out in chapter 1 that the role of law should be reconceptualized.
We continue to argue for a revisioning of law as a site of discursive
struggle, where competing visions of the world are fought out. After
briefly reviewing the debates on the role of law and rights discourse in
struggles for social change, we suggest some concrete strategies for
engaging with law, We do not provide a blueprint for engaging with law;
rather, we propose different ways for thinking about such engagement
that will help feminists develop more complex and, hopefully, more
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effective strategies. We consider the specific dilemmas that arise for
feminists engaging with law in the areas of law reform, litigation and
legal literacy. We argue that we must bring our understanding of the
complex and contradictory nature of law to each of these strategic
engagements. Feminists engaged with law must complicate the legal
claims they make, as well as re-evaluate their expectations.

In the context of litigation, we address the professional and ethical
dilemmas that feminist lawyers experience in conducting litigation for
women litigants and suggest ways for resolving such dilemmas. We also
suggest ways for complicating the legal arguments that feminists deploy.
In the context of law reform, we address the need to unpack and challenge
the assumptions on which law is based, and to ensure that feminists’
recommendations for reform do not inadvertently reinforce the deeply
gendered assumptions that have contributed to women’s subordination
in law. And finally, we look at how legal literacy strategies might play
a significant role in women’s empowerment strategies, in allowing
women to determine if, when and how they should resort to law. In
considering each of these strategic engagements, we are attentive to the
potential limitations of law; and to the ways in which engaging with law
may even be detrimental to the broader project of social change. We
argue that strategies for engaging with law must be firmly grounded in
an understanding of the limits of law.

Is law a subversive site? Our tentative answer is that it might be, but.
that this question can only ever be answered partially and contingently. We
believe that laws’ role must constantly be interrogated, rather than assumed,
and that this interrogation must always begin with the limitations of law.
It is only through a careful and considered analysis of law’s limitations
that we can begin to reconstruct a positive role for law. If law is to be a-
subversive site, we must constantly remain open to revisiting and reimagin-
ing our strategies and our analysis. It is our hope that others will continue
to push this analysis of law’s subversive potential further, finding other
questions that need to be addressed, other limitations that need to be
negotiated, and new ways of imagining these struggles.

NOTES

I. Martha Minow ‘Foreward: Justice Engendered’ (1987) 101 Harvara' Law Review 10
at 13.
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.~ Feminist Legal Revisions:
Women, Law and Social Change

f

It is my deep belief that theoretical legal understanding and
social transformation need not be oxymoronic.

Patricia Williams
The Alchemy of Race and Rights*

But do the stories of history really teach anmything at all?...
Maybe it’s just a hobby, something to do on a dull day. Or else
it’s an act of defiance: these histories may be ragged and thread-
bare, patched together from worthless leftovers, but to her they
are also flags, hoisted with a certain jaunty insolence, waving
bravely though inconsequentially, glimpsed here and there
through the trees, on the mountain roads, among the ruins, on
the long march into chaos.

Margaret Atwood
The Robber Bride'f

The demand for legal rights has long been a cornerstone of the women’s
movement in India. Social reformers in the nineteenth century, women '.
in the independence movement, and activists in the contemporary
women’s movement, have all fought for women’s rights and law reform.
These women’s rights activists have challenged laws that discriminate
against women and demanded laws to prohibit violent practices against

* Cambridge: Harvard University Press, 1991.
" New York: Bantam, 1993. '
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women. In many ways, it has been these demands for ‘women’s rights’
and ‘equal rights’ that have given the women’s movement its political
character. Many of the political campaigns for women’s rights have been
successful, in so far as the state responded by enacting new legislation.
Laws prohibiting sati, child marriage, dowry and rape, to name but a
few, have all been passed, as have laws removing obstacies to women’s
right to own property, suffrage, and employment, following agitations
spearheaded by women’s rights activists. While the specific laws often
. fall short of the demands of the movements for women’s rights, the law
has nevertheless been reformed in response to these political demands
for change. Further, women’s equality rights' were recognized in the
Constitution. More recently, the Indian state has ratified the Convention
on the Elimination of All Forms of Discrimination Against Women,'
which further commits the state to the promotion of women’s equality.

Despite the legal victories over the years, the social, political and
economic status of women has shown remarkably little improvement.
There is extensive evidence of the startling amount of sexual and physical
violence against women—rape, dowry and domestic violence persist in
the face of legislation designed to eliminate these practices.? Similarly,
women’s socio-economic inequality has persisted in the face of the broad
range of legislation intended to improve wamen’s status.’ Women con-
tinue to be paid less than men notwithstanding legislation designed to
eliminate discrimination in remuneration. Women continue to bear the
economic costs of childbirth, notwithstanding legislation designed to
provide matemity benefits.* And the list goes on. In fact, there is increas-
ing evidence to suggest that the socio-economic status of women in India,
like other developing countries, is deteriorating, As we discuss in the
next chapter, the process of global economic restructuring, being brought
to India through the new economic policies which seek to maximize
exports and minimize government spending, is having a devastating
impact on the already precarious social and econoemic position of women.
The gap between women’s formal rights and their socio-economic status
is widening.

This gap between women’s formal legal rights and their continuing
substantive inequality has not gone unnoticed by those involved in
carhpaigns for law reform. The question of the role of law in struggles
to improve women’s status has been a recurrent dilemma. Since the early
nineteenth century, movements for social and political reform have re-
turned time and again to law. In many ways, law and legal discourse has
played a central role in the struggles, and given those movements their
political and discursive character. Yet, at the same time, many within
these movements have expressed at least some degree of ambivalence
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on whether legal rights and law reform will bring about social change
for women. Nor has this gap gone unnoticed within the academic writing
on women and law. Some legal commentators have suggested that the
problem is one of enforcement and access. Others have suggested that
law alone may be unable to eliminate women’s inequality. Yet others
have begun to suggest that the problems are more structural, that law is
informed by and serves to reinforce patriarchy.

In this chapter, we explore the question of the role of law in women’s
struggles for social change. We begin with a brief review of the literature
on women and law in India. Notwithstanding the important insights that
much of this writing has brought to the question of the gap between
women’s formal equality rights and substantive inequality, we argue that
this literature is characterized by an under-theorization of the role of law
in social change. Law is assumed to be either an instrument of change,
or an instrument of oppression. We argue that this question of the role
of law must be the subject of further interrogation, and that a more
sophisticated analysis must be developed that can better capture law’s
complex and contradictory role in struggles to improve women’s social,
economic, political and cultural position. The chapter then argues in
favour of a revisioning of the role of law. Drawing on the insights of
recent feminist legal scholarship, we argue that law should be revistoned.
as a site of discursive struggle, where competing visions of the world
are fought out. In the third section, the chapter tums to consider the
central role that law has played in movements for women’s rights since
the nineteenth century. In reviewing this role, we illustrate the extent to
which these movements have viewed law’s relationship to social change
with some ambivalence. We argue that these various engagements with
law can be seen as discursive struggles, wherein reformers and activists
sought to challenge and displace dominant understandings of gender,
tradition and culture.

Women, Law and Social Change

u Perspectives on Women and Law

A considerable literature on women and law began to emerge in the
1980s in India. Books and articles began to appear, documenting women’s
legal status, some arguing for reform, others celebrating past achieve-
ments. In this section, we attempt to review and characterize this litera-
ture. We argue that three very distinct perspectives are discernible in this
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literature: (a) protectionism; (b) equality; and (c) patriarchy. In the
discussion that follows, we will describe each of these perspectives, and
illustrate how the literature on women and law can be seen to fit within
these categories. We will examine the very different understandings of
gender relations within each approach, as well as the very different
conceptualizations of the role of law in these relations. And we will
argue that despite the important insights of much of this literature, the
question of the role of law in women’s struggles for social change has
not yet been rendered sufficiently complex.

While we believe that the three categories that we have identified—pro-
tectionist, equality and patriarchy—are useful in characterizing and con-
ceptualizing the literature on women and law, we are at the same time
aware of the dangers of such a process of categorization. Categories,
when they become rigid and inflexible, can often obscure more than they
illuminate. Efforts fo fit things into categories can become a process
whereby the bits and pieces that do not fit are ignored or cut off. Overly |
rigid and inflexible categories can obscure important similarities and
interconnections, and can limit the way we think about the issues before
us.’ Yet without categories, we would be unable to theorize and concep-
tualize the world around us: indeed, without categories, we would be
unable to communicate with one another. As Angela Harris has argued,
it is not that we can abandon the process of categorization, but rather
that we should endeavor to ‘make our categories explicitly tentative,
rational and unstable, and that to do so is all the more important in a
discipline like law, where abstraction® and ‘frozen’ categories are the
‘norm’.” To return then to our efforts to .categorize the literature on
women and law, it is our hope that the categories we offer here, as well
as others throughout the volume, are useful in conceptualizing the ques-
tion of feminist engagement with law. At the same time, we recognize
the need of the categories to remain flexible, and to recognize that not
all writing about women and law will fit neatly and unequivocally into
a single category. Indeed, it may be that the same writer may at one
point seem to be informed by one perspective yet at another point
informed by a rather different one. Our effort, then, is not so much one
of classifying particular writers into particular perspectives, as it is of
thinking about and conceptualizing the debates at a more general level.

Protectionism

In the first, and in our view, most problematic approach, the relationship
between women and law has been posited as one of protection. These
writers have emphasized the need for law to protect women who are
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assumed to be ‘naturally weaker’ than men.® For example, J. P. Atray in
a chapter entitled ‘The Weaker Sex’ writes:

This position of helplessness is so much visible among women in
general that it has ceased to be any longer of much significance even
to themselves.”

This protectionist approach simply accepts traditional and patriarchal
discourses that construct women as weak, biologically inferior, modest,
and so on. These and other so-called ‘feminine’ characteristics are
perceived as natural, and thus, as the appropriate starting place for legal
regulation. Writers within this approach often wax eloquently of women’s
roles within the family—roles which are assumed to be natural and
sacred. To quote again from Atray:

A ‘woman’s position as a wife has been given the highest place over
all other roles which she is required to play because it is here that she
is required to perform the most arduous of duties and the most difficult
of responsibilities.... As a wife, she is beyond everything else and sits .
on a pedestal as high and as glorious as the imagination can reach."

Women’s roles as mothers are similarly celebrated, and naturalized as an
inevitable consequence of the biological differences between women and
men.

In this literature, the role of law is unproblematically asserted as
protecting women. Laws that continue to treat women differently than
men are accepted as a necessary part of this protection. This protectionist
approach is often reflected in judicial approaches to the question of the
relevance of gender difference. Since women are seen as weak and
subordinate—and thereby in need of pretection—women must be treated
differently in law. Women'’s ostensibly natural differences are deployed
to justify any differential treatment in law, and in effect, operate to
preclude any entitlement to equality.' This approach is firmly located
within patriarchal discourses. It does not problematize the way in which
law treats women, nor does it consider women’s subordinate status. While
it is concerned with women as the subject of law, and even as a subject
of rights, this literature is not within a feminist theoretical tradition. At
most, writers within this approach call for a greater enforcement of the
laws designed to protect women. The assumptions that women are
‘naturally’ weak, ‘naturally’ different, and ‘naturally’ in need of law’s
protection, are never interrogated but rather so universalized and natu-
ralized that they are simply taken for granted.
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Equality .
In the second, and perhaps most common approach in the literature, the
relationship between women and law is seen as one of promoting equality.
This literature has primarily focused on providing empirical reviews of
laws that affect women. Writers within this approach have tended to
provide comprehensive reviews of the range of legal provisions that affect
women, from personal laws to criminal laws, to labour laws. This
literature highlights both laws that continue to discriminate against
women and successful challenges to such discriminatory laws.'? Writers
within the approach have also tended to emphasize problems in relation
to the under-enforcement of existing legal provisions which govern
women’s equality rights."” Implicit in much of this work is the assumption
that law can play an important role in advancing women’s equality by
removing the legal obstacles that have limited women’s full and equal
participation. While this work recognizes that there is still some distance
to go before women’s rights are adequately protected in law, there is a
general optimism regarding the extent to which much of this road has
already been traveled. Again, the positive role of law has more ofte
been assumed than interrogated. _ '
To the extent that the question of the role of law has been specifically
addressed within this approach the dominant view that emerges is one
of law as social engineering. This view is found in both academic writing
and government reports. For example, the Report of the Committee on
the Status of Women in India places considerable importance on the role
of law: ‘One of the main characteristics of modern society is a heavy
reliance on law to bring about social change’."* This role is highlighted
in post-colonial states:

The tasks of social reconstruction, development and nation building
all call for major changes in the social order, to achieve which
legislation is one of the main instruments. It can act directly, as a norm
setter, or indirectly, providing institutions which accelerate social
change by making it more acceptable.'® |

While the Report includes recommendations for sweeping legal reforms,
this emphasis on the role of law in social engineering is not unqualified.
For example the Report also notes some of the limitations of law in this
process. ‘But legislation cannot by itself change society. To translate
these rights into reality is the task of other agencies. Public opinion has
to be molded to accept these rights’.'* The Report, while noting the role
of the judiciary and the executive levels of government in this process,
further observes that neither level of government has fulfilled this role.
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Wwith regard to the courts, the Committee notes that legislation has often
been narrowly interpreted, and that the courts have often *failed to give
effect to the principles underlying the legislation’.!” The subsequent focus
of the Report is on revealing the areas in which the implementation of
the law falls short of the principles it articulates.

Other government reports have echoed this view of the limits of law.
 The National Perspective Plan has observed:

It is...necessary to realize that there are limits to the extent to which
changes can be effected by law. Attempts at bringing about changes
in women’s status through either legislation or judicial activism can
achieve liftle success without a simultaneous movement to change the
social and economic structures and the culture of society.'®

The view that emerges from both the Reporf of the Committee on the
Status of Women and the Nationcl Perspective Plan is that law is a
necessary but insufficient part of a more general strategy of bringing
about social change. These reports, along with other literature in which
the role of law is qualified, go some distance in recognizing the limita-
tions of law in bringing about social change. These reports, however,
remain firmly located within the law as social engineering thesis. As
such, this literature does not question law’s commitment to social change,
nor does it consider the role of law in the subordination of women,
beyond the discriminatory character of some laws. It does not interrogate
the ideological character of law in constituting and sustaining unequal -
power relations beyond the liberal understanding of explicitly discrimi-
natory laws. Rather, its focus is on both law reform and law enforcement.

This literature and its emphasis on equality can be seen within the
context of liberal feminism. Liberal feminism begins from the basic
premises of liberal theory: individualism and equality. Accordingly, the
focus of liberal feminism has been on women as individuals—in particu-
lar, the extent to which women have been denied the status of individuals,
and denied the liberal goal of equality. Liberal feminism has placed
considerable attention on law. According to this approach, law has
contributed to women’s oppression by exclusion. Women'’s oppression is
understood largely as a result of discriminatory treatment. Thus, law can
contribute to overcoming that oppression by the creation of a legal order
that includes women on an equal footing. As Boyd and Sheehy observe,
underlying this approach is the °...liberal assumption that women’s
status...could be elevated by fair and neutral laws applied equally to
women and men’."” Liberal feminist perspectives focus on eliminating
statutory provisions and language that explicitly discriminate on the basis



26 SUBVERSIVE SITES

of sex, and/or reinforced sexual stereotypes. According to this perspec-
tive, women should be treated the same as men, and gender difference
should be imrelevant in law, :

Liberal feminist perspectives typically advocate for reform of the
discriminatory laws. Legislation that discriminates on its face between
women and men must be made gender neutral. Alternatively, legislation
that discriminates in its impact must be reformulated to correct this
impact. Liberal feminist perspectives on law have also developed a
concern with equal opportunity and equality of result. In order to create
conditions of equality for women, liberal feminists may argue in favour
of affirmative action, that is, for rules that treat women preferentially in
order to create substantive equality. Liberal feminism provides some
important insights into the legal regulation of women. It has focused on
and identified the various forms of discrimination against women in law,
and has provided some of the major impetus for waves of law reform
establishing formal legal equality for women. However, it is also limited
in some very significant respects. There is, for example, no analysis
within liberal feminism of the underlying structures of oppression. The
focus on the individual, and in particular, on the equal treatment of the
individual in law leaves the economic, social, cultural and political
institutions that produce and reinforce women’s oppression uninterro-
gated. There is, accordingly, no consideration of the role of law in
transcending this oppression—the role is simply assumed rather than
problematized. :

The literature on wornen and law in India that emphasizes equality can
be seen to be characterized by the same insights and limitations as liberal
feminism. The literature has focused on, and brought attention to laws
that treat women differently, and the need to reform such discriminatory
laws. The literature has directly challenged the assumptions of the pro-
tectionist approach that women and men are ‘naturally’ different, and
that these differences justify any and all differential treatment in law.
This literature has insisted that the assumption of the relevance of
difference be challenged. Indeed, according to this approach, the starting
assumption should be one of equality not difference. This literature, like
liberal feminist perspectives to law, more generally, has been important
in challenging prevailing assumptions about women, in revealing the
extent to which women continue to be discriminated against in law, and
in demanding that laws be reformed to better reflect and promote
women’s right to full and equal participation in the world around them.

At the same time, however, this literature can be seen to be charac-
terized by the same limitations as liberal feminism. Within this literature,
the role of law is assumed, and the underlying siructures of oppression
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are given scant attention. Although some of this literature recognizes that
Jaw alone will not be able to bring about all the changes necessary for
women’s full and equal participation in society, there is nevertheless little -
question that law has an important and positive contribution to make to
this change. There is no interrogation of the deeper ways in which law
may be implicated in women'’s socio-economic inequality. There is no
consideration of the ways in which law may operate to reinforce the very
structures that produce and reproduce this inequality. In attempting to
reveal the limitations of law, it is not enough to identify discrimination,
and recommend reform. Such an approach, at least implicitly, assumes
that equality for women can be achieved through the elimination of
Jiscriminatory laws. Equality, in this view, is equated with formally equal
treatment. The history of the women’s movement is itself evidence
enough of the inadequacies of such an approach. Laws upon laws have
been passed; yet women’s socio-economic inequality persists. Equality
rights may be of considerable symbolic importance, and are certainly a
necessary part of the struggle to remove obstacles (legal and otherwise)
to women’s substantive participation. But, formal equality rights have
not been able to secure this participation.

Similarly, it is also not enough to draw attention to the under-enforcement
of law, and recommend ways to ensure more efficient enforcement. The
emphasis of this approach, which looks to increasing women’s access
and enforcement through such means as- sensitizing the judiciary to
women’s issues, legal aid, family courts, and increased legal awareness
for women, similarly assumes that law, if it is effectively enforced, can
remedy the social problems for which it is designed. This emphasis on
enforcement, although important, presumes that law can be effectively
enforced. There is serious reason to question the institutional capacity
of the legal system in India to realize the rights for its population.
Moreover, this emphasis on enforcement obscures the question of the
role that law plays in women’s subordination. Eliminating discrimination
and improving enforcement are not insignificant reforms. But, without a
deeper understanding of the role of law in women’s subordination, these
reforms may only lead to further disillusionment with the legal system.

Patriarchy _

A third approach in the literature on women and law is one in which
law is seen as an instrument of patriarchal oppression. Nandita Haksar’s
ground-breaking work The Demystification of Law for Women examined
‘the way in which law has reflected patriarchal oppression.”® Haksar not
only pointed out the laws that continue to discriminate against wommnen,
but further connected these laws, and judicial interpretations of these
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laws, to patriarchal social relations in which women have been oppressed.
A number of writers have since attempted to further develop this analysis
of the patriarchal nature of law.?!

Lina Gonsalves’ more recent analysis in her study Women and the Law
can be seen as an example of scholarship within this law as patriarchy
framework.” Gonsalves focuses on the enforcement (and lack thereof)
of laws that were intended to benefit women, and argues that ‘law
enforcers...discriminate between women and men and unconsciously
tend to reflect traditional and rigid attitudes towards women’.®® She

-attempts to highlight the extent to which ‘the police, public prosecutors

and the judges, who are products of patriarchal society, are by and large
biased against women, and...help to perpetuate and preserve the oppres-
sion of women’.?* Gonsalves examines a broad range of laws affecting
women-—succession, maintenance, custody, divorce, rape, dowry—and
attempts to illustrate the patriarchal biases in the courts’ interpretation
of these laws. The study is important, in its effort to reveal the biases
and unstated assumptions about women that inform the case law, and
undermine women’s rights. Gonsalves is careful in the introduction and
conclusion in stating that she does not believe that law is unimportant
in women'’s struggles. She argues for example that ‘we cannot ignore the
law because it affects our daily life,” and that it would be inaccurate to
suggest that the history of feminist engagement with law has not brought
about significant change. Her focus is on the need to eliminate the
patriarchal biases affecting the implementation of laws. However, at times
her analysis of specific laws seems to undermine this position. For
example she concludes that not only have laws intending to address
violence against women such as the Dowry Prohibition Act, ‘achieved
little in transforming the social order and uprooting dowry as a social
evil,” but moreover that:

The outcome of trials and the unwillingness of the police to probe
violence against women at home and in society has led to a situation _
in which the law as a whole can easily be taken to be an instrument
_of patriarchal oppression.”*

In this view, law is seen as an instrument of patriarchy. It can be seen
to loosely correspond to radical feminist perspective on law.2* Radical
feminism attempts to provide a more structural analysis of women’s
oppression, based on the concept of patriarchy. As Supriya Akerkar
succinctly describes ‘the context of radical feminism is that gender
inequalities are the outcome of an autonomous system of patriarchy and
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that gender inequalities are the primary form of social inéquality’.”” Boyd
and Sheehy further describe: -

This analysis locates women’s oppression in patriarchy, a systematic
expression of male domination and control over women which perme-
ates all social, political and economic institutions. The desire for
supremacy, the psychological pleasure of power, and male fear of
female sexual and reproductive capacity are identified as the motivat-
ing forces of patriarchy.”

Radical feminist perspectives of law tend to examine the ways in which
it is informed by and serves to reinforce patriarchal social relationships.

Radical feminists focus on revealing the patriarchal nature of law and
its oppressive impact on all women. Central concerns include the ways
in which the legal system reinforces male control over women’s
sexuality and lives, together with the exclusion or marginalization of
women’s values and priorities in legal structures and processes.

Law is seen to be based on male norms, male experience and male
domination. The focus of analysis is often on the legal regulation of
sexuality and of violence. As Boyd and Sheehy describe ‘[lJaws govern-
ing reproduction, sexual assault, and pornography are viewed as exten-
sions of patriarchal control over female sexuality, with violence against
women reinforcing this control’.” Radical feminism has been an impor-
tant contribution in attempting to locate women’s oppression within
broader structures of gender oppression, as well as in revealing ‘the ways
in which even the most intimate and personal relationships are political’.*
In the context of law, it has been important in revealing the importance
of the legal regulation of sexuality and of violence in the oppression of
women. However, it is a perspective that is also limited in some important
respects. It has been criticized for its understanding of patriarchy as
ahistorical’ and universalistic; for its construction of women only as
victims, rather than as agents of resistance and change, as well as for its
focus on gender oppression to the exclusion of other forms of oppression.
The exclusive focus on sexuality as the site of women’s oppression leaves
out the various other sites that contribute in equally significant ways to
women’s oppression, such as the family, and the economy. The complex
and specific nature of relations of oppression tends to be reduced to
monolithic and highly general explanations.

Further, although radical feminism offers a more systemic analysis of
the nature of women’s oppression, including the ways in which this
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‘oppression is sustained in law, this systemic analysis often does not
extend to the question of the role of law in social change. Radica]
feminists often turn to the law to address the oppression of women,
without sufficiently problematizing the role that law can play in over-
coming this oppression. For example, the analysis of sexual violence .
against women, including the ways in which the law has sustained and
condoned that violence, is often countered by an appeal to strengthen
the criminal sanctions against sexual violence against women. After
critiquing the role of the law in the oppression of women, radical
feminists often turn to the law. There is a tension in radical feminism
between their understanding of the law and the state as patriarchal, and
their understanding of the role of the law and the state in struggling
against the oppression of women; a tension which is never adequately
addressed. Radical feminist perspectives on law have been important in
highlighting the negative and deeply problematic stereotypes of women
that inform law and-law enforcement. Further, such radical feminist
perspectives are also an important contribution in directing attention to
the deeper structures of law and legal discourse, and suggesting a con-
nection between these structures and women’s oppression. However, in
our view this radical feminist framework does not go far enough in
explaining the role of law in women’s oppression nor in women’s
struggles. It is not sufficient to simply assert that law is patriarchal, or
that the law makers are sexist. The vision of law as an instrument of
~ patriarchy tells us very little about the precise workings of law, and even
less about if and how women can use law.

B Towards Feminist Legal Studies

To the limited extent that the question of the role of law in women’s
struggles for social change has been considered in legal scholarship, we
have thus identified two different feminist positions: a dominant and
liberal feminist view of law as social engineering, in which law is seen
to have discriminated against women, but which with reform can operate
as an instrument of liberation for women; and a dissenting, radical
feminist view of law as an instrument of patriarchal oppression. Again,
while it is important to recognize and applaud the contribution that this
literature has made to the study of women and law and to the development
of feminist approaches to law, it is at the same time important to
. Tecognize the limitations of this literature on theorizing the role of law
and social change. In our view, neither of these approaches captures the
ambivalence that has characterized successive movements for women'’s
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rights. The dichotomous views—of law as either an instrument of social
change, or an instrument of patriarchal oppression—fail to adequately
capture the complex and contradictory nature of law.

These two feminist perspectives on the role of law in social change
do not exhaust the possible range of feminist perspectives on law, nor
the actual writings of feminist scholars engaged in law. Feminist legal
studies have begun to explore the question of the role of law in feminist
struggles from a multiplicity of perspectives, many of which defy simple
classification. More recent feminist scholarship has begun to specifically
address these tensions and contradictions in women’s relationship to law.
In this section, we briefly review two perspectives in law that we believe
are of increasing importance in understanding the complex and contra-
dictory nature of law: socialist feminism and poststructuralist feminism.
We then examine the recent writings of several feminist scholars in India
whose work defies any simple classification and in our view, signifies
the beginning of a far more sophisticated analysis of the role of law in
feminist struggles.

Socialist Feminism

Socialist feminism is based on an analysis of both gender and class, that
is, it understands the oppression of women as deeply rooted in both
patriarchal and capitalist relations. Within law, this approach not only
examines particular laws that discriminate against women, but further
explores the role of this legal regulation in reinforcing women’s oppres-
sion. The focus of the analysis is often on the ideological nature of law,
that is, the way in which law operates to reinforce unequal power
relations by naturalizing and universalizing these relations. As Susan
Boyd describes: ‘feminists working on law’s ideological aspect have
explored the ways in which law as privileged state discourse reproduces,
often indirectly, economic or sexual power through complex ideological
processes, often including non-state institutions such as “the family™.*'
A socialist feminist perspective attempts to reveal the complex and often
contradictory ways in which the law operates in particular circumstances
to shape and reinforce relations of class and gender. For example, the
analysis might attempt to reveal the assumption of women’s economic
dependency that informs the legal regulation of women within the labour
market and the family, and thus operates to reinforce women'’s subordi-
nate role within the family. At the same time, a socialist feminist approach
would attempt to highlight the contradictions within the legal regulation
of women. While some laws protect women, other laws, indeed even the
same laws in different contexts, can be used against women.
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Socialist feminism directly challenges the basic economic, political
and social structures of society. As an approach to law, socialist feminism
has attempted to reveal law’s role within a capitalist and patriarchal state;
particularly, its role in sustaining and legitimating unequal power rela-
tions within this state. Socialist feminist legal scholars have attempted
to explore the relationship between law, state and society, and the way
in which this relationship is implicated in women’s oppression.”? It is a
theoretical approach that also focuses on women’s: agency and resistance.
The emphasis on both the contradictory nature of law, and the importance
of resistance is such that law remains an important site of struggle,
although victories within the legal arena must be seen and evaluated
within the broader context of economic, political and social relations.
Thus, an analysis informed by a socialist feminist perspective might
advocate particular law reforms, while at the same time recognizing the
more general limitations of such individual victories. Such reforms, like
campaigns for formal equality for women, are seen as necessary but
individually insufficient in women’s struggle for social change.

Socialist feminism has been important in providing a more structural
analysis of women’s oppression that is attentive to the importance of
both gender and class relations, and to the contextually and historically
specific forms of women'’s oppression. However, socialist feminist ap-
proaches have also been subject to criticism for not having adequately
explored the diversity of the forms of women’s oppression—particularly,
for not adequately recognizing and theorizing the significance of race,
culture and religion. In the context of India, some have argued that
socialist feminism fails to adequately address or theorize the role of
religion in women’s lives.”” While this is an important criticism, some
scholars have argued that the historical materialist methodology of so-
cialist feminism and its emphasis on not prioritizing oppressions provides
a basis for integrating these factors into its analysis in a way that does
not seem possible within either liberal or radical feminism.** In this vein,
more recent socialist feminist analyses have begun to explore the complex
ways in which law shapes and reinforces relations of gender, class and
race. Akerkar argues that socialist feminism has expanded the focus of
its analysis to include a multiplicity of differences between women, and
in so doing, has ‘displaced the unified concept of woman and included

“class, nation, race, etc., differences within the body of [its] analysis’.>*
Although socialist feminist perspectives on law have not yet included a
consideration of religion in women’s lives, there is no reason that its
analysis of historically and materially specific structures cannot be simi-
larly extended to include this important factor. Indeed, socialist femi-.
nism’s attention to the relationship between law, state and society, and
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to the role of the family and ideology in‘the oppression of women
suggests that it may be well suited to the task of analyzmg religion in
the Indian context.

Poststructuralist Feminism |
More recently, yet another perspective on feminism and law has emerged:
poststructuralist or postmodernist feminism. This perspective draws on
poststructuralist theory more generally, which eludes any simple, or
singular definition. The various strands, however, all share a common
object of critique of the basic philosophical tenets of the Enlighten-
ment—Tationality, objectivity, subjectivity. Poststructuralism rejects the
concepts of objectivity and neutrality, insisting instead that knowledge
is a product of perspective and thus always partial. It similarly rejects
the Enlightennient’s understanding of subjectivity, that is, of an individual
subject that exists prior to its interaction with the society around it; a
stable, coherent, self-constituting subject.’® Poststructuralism argues that
the subject does not exist prior to language or discourse, but rather, is
produced through discourse. As Chris Weedon writes, ‘poststructuralism
proposes a subjectivity which is precarious, contradictory and in process,
constantly being reconstituted in discourse each time we think or speak’.%’
The poststructuralist challenge to objectivity and universal knowledge
has lead many feminists to reject it as politically disempowering and
nihilistic. If all knowledge is partial and contingent, how can we make
normative claims about the oppression of women? Others have suggested
that the poststructuralist critique of the subject undermines the possibility
of agency on the part of the feminist subject, an agency which is essential
to politics of resistance and change.”® Poststructuralist feminists have
argued that the recognition of the contingency and partiality of knowledge
does not undermine our ability to engage in normative debate. Nor does
poststructuralism necessarily involve a repudiation of agency. Rather,
many have argued that it is precisely the way in which subjects are
constituted in and through multiple and contradictory discourses that
creates space for agency. Our subjectivities are never fixed but always
in the process of being reconstituted. We negotiate our way through a
multiplicity of discourses exercising reflection, choice, and action, al-
though this agency is constituted and limited by our particular position
within intersecting discourses. Despite the arguments that poststructural-
ist theory undermines the feminist project,*® poststructuralist feminists
have attempted to illustrate the ways in which this theory can in fact
further our understanding of the subordination of women.* Poststructu-
- ralist feminism does not reduce women’s oppression to singular or
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universal factors, but rather examines the multiple and shifting dimen-
sions of women’s oppression.

Feminist legal scholars have begun to adopt the insiglits of poststruc-
turalism in examining the way in which law has contributed to women’s
subordination, and in exploring the future of legal strategies to overcome
this subordination. Some feminist legal scholars have adopted the insights
of poststructuralism to deconstruct the debates that have been plaguing
feminist legal theory, such as the sameness/difference debate.*' Others
have used these insights on the discursive construction of knowledge and

- subjectivity to develop more complex and nuanced analyses of feminism
and law.”? Angela Harris, for example, has argued for the need to develop
an anti-essentialist feminist perspective as a way of addressing the
limitations of radical feminism, which posits an abstract and universal
essence to women and oppression, and which has thus obscured the
important differences among women, particularly, differences of race.”
The insights of poststructuralism have thus been useful in addressing and
Integrating the challenge of difference and diversity among women. -

Further, the insights of poststructuralism have been useful in examining
law as discourse, and the ways in which legal discourses constitute
women and gender identity, including law itself. Mary Joe Frug has
argued: ' '

The postmodern position locating human experience as inescapably
within language suggests that feminists should not overlook the con-
structive function of legal language as a critical frontier for feminist
reforms. To put this ‘principle’ more bluntly, legal discourse should
be recognized as a site of political struggle over sex difference.

Mary Joe Frug argues that legal rules ‘encode the female body with
meanings’, and legal discourse

then explains and rationalizes these meanings by an appeal to the:
‘natural’ differences between the sexes, differences that the rules
themselves help to preduce. The formal reasons of legal neutrality
conceals the way in which legal rules participate in the construction
of these meanings.*’ |

Feminist poststructuralist perspectives allow us to examine the competing
and complex discourses that constitute women, including law itself.*
It allows us to be attentive to the cenflicts and contradictions within and
among these discourses; that not all law constructs women in the same
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way. Some legal discourses have been liberating whereas others continue
to be quite oppressive.

New Feminist Legal Studies in India
In reviewing these different feminist perspectives of law, we do not mean
to suggest that either socialist feminism or poststructuralist feminism
have provided all the answers to feminist inquiries into law. But, this
scholarship shows that feminist legal studies have begun to develop
increasingly complex and nuanced analyses of law’s role in women’s
oppression, and its potential role in challenging the oppression. Feminist
legal scholarship that has been developed outside of India cannot be
unproblematically applied to the specificity of the struggles of the
women’s movement in India. As women of colour in North America and
England, as well as in the so-called ‘Third World’ have argued, this
scholarship has often obscured the multiplicity of differences that exist
among women. The heterogeneity and specificity of women’s experi-
ences, oppressions and struggles have often been erased. Vasuki Nesiah,
in her critique of American feminist legal theory, has argued that this
scholarship has been largely oblivious of the question of global contra-
dictions, and the impact of these contradictions on women located In
" developing countries. She further argues that to the extent that women
in the ‘Third World’ have been addressed in this scholarship, they have
tended to be constructed in universal and essential terms, and often ‘as
passive victims of male oppression’."” Nesiah argues that feminist legal
theory must strive for a greater internationality, by paying closer attention
to global contradictions, and to the specific socially constructed condi-
tions in which women are located.®

Despite these limitations in the feminist legal scholarship, the theoreti-
cal debates that have emerged from the specific experiences of women
engaging with law may still have resonance in India. The kinds of
questions about the role of law that have begun to be asked by feminist
theorists both inside and outside of India are strikingly similar, even
though the specific experiences of oppression through and engagement
with law may be worlds apart. Some of the most interesting and insightful
work that has initially been written comes from disciplines other than
law. Feminist historians have played a leading role in the articulation of
amore complex understanding of the role of law in social change. Tanika
Sarkar, Lata Mani, Janaki Nair and Prem Chowdhry are among the
feminist historians who have critically examined the complex relationship
between law in colonial India and women’s subordination.”’ In addition
to feminist historians, feminist work on law has begun to emerge within
the social sciences and humanities more generally. In their ground-breaking
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discursive analysis of the Shah Bano case, Zakia Pathak and Rajeswari
Sunder Rajan have examined law as discourse, and the way in which
this discourse constitutes subjects.”® More recently, economist Bina Agar-
wal’s study of women and land rights in South Asia has explored the
complex obstacles to women’s land-ownership and control, and provided
an insightful analysis of both the 1mportance and limitations of law, and
land rights in particular, for women.’

Recently, legal scholarship has begun to develop these feminist per-
~ spectives. Archana Parashar, in her study of family law reform, examines
and evaluates some of the insights of debates within feminist legal
studies.’? She uses the insights of these debates to further her under-
standing of the role of law in social change, while rejecting those aspects
of the debates that do not fit the Indian context. Parashar, in developing
her analysis of the role of legislation and the promotion of gender
equality, reformulates the theoretical insights of feminist legal studies to
better fit the specificity of the legal regulation of women in India. While
Parashar argues for the importance of law reform in women’s struggles,
her view of the nature of the role of law reform is informed by a
consideration of the limits of law. She argues, for example, that ‘instead
of dismissing law reform as a means of achieving equality for women,
it is more productive to realize the limitations of law and have appropriate
expectations that law reform by itself will be insufficient to change
society and end women’s oppression’.”’ In her view, law can serve an
important symbolic value: ‘Symbolic legistation can be of liberating
value as it can provide a focus around which forces of change can .
mobilize’.** In this respect, Parashar’s work marks an important shift in
feminist legal analysis, in its integration of rigorous and detailed legal
analysis with a feminist perspective attentive to both the limitations and
possibilities of law.

Other scholars have similarly begun to complicate feminist engagement
with law.”* Flavia Agnes’ work has been an important contribution to
the development of more complex and nuanced analyses of feminist
. engagement with law. Throughout her work, Agnes interrogates the
impact of law reforms on women, and qllBStIOIlS whether laws intended
for women’s benefit have lived up to their promise. Her work on violence
against women, for example, has addressed the failure of law to ade-
quately address the reality of violence.”® Through a detailed examination _
of laws addressing rape, dowry, domestic violence, pIOStltllthIl indecent
representation of women, sati, and sex determination tests, Agnes ex-
plores the ‘broader questions of why law has had so little impact in-.
women'’s lives, and whether law can bring about social change. In her
analysis of rape laws, for example, Agnes reveals the ultimate failure of
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the campaign for reform in the early 1980s to bring about a transforma-
tion in the definition of rape. She illustrates the extent to which ‘the
same old notions of chastity, virginity, premium on marriage and fear of
female sexuality are reflected in the judgments of the post-amendment
law’.”” Her analysis of the other legislative provisions intended to protect
women against violence similarly attempts to reveal the extent to which
the reforms did not fundamentally challenge and transform the underlying
assumptions about women’s identities. Dowry laws, for example, failed
both to challenge attitudes about women and marriage including parental
pressure to ‘marry ofP” their daughters, and to link the problem of dowry
with women’s property rights in the parents’ homes.” Agnes draws
attention to the fact that the Indian state has been all too willing to pass
new criminal laws to address these multiple forms of violence against
women and raises questions about the wisdom of conferring such powers
on the state. |

Each law vests more power with the state enforcement machinery.
Each enactment stipulates more stringent punishment, which is con-
trary to progressive legal reform theory of leniency to the accused.
Can progressive legal changes for women’s rights exist in a vacuum
in direct contrast to other progressive legal theories of civil rights?*

Agnes is highly skeptical of this concentration of criminal law power in
the state in the name of protecting women. Her skepticism is heightened
by the fact that some of the laws ‘which purport to protect women from
violence actually penalize the woman’.®® As she observes, ‘[i]nstead of
empowering women, the laws strengthen the state’.®’

Agnes’ work on law has pushed feminist analyses well beyond the
either/or dichotomy of law as a mere instrument of social change, or an
instrument of patriarchy.% In going beneath the surface of legal discourse,
Agnes is attempting to reveal the assumptions embedded in this dis-
course, and the need to chalienge these assumptions. And while she is
critical of protectionist legislation which vests increasing powers in the
state, she does not eschew the role of law in feminist struggles. Rather,
her work attempts to bring out some of the contradictions in the role of
law while at the same time making concrete suggestions for how law
might be made to better empower women.** Alongside her careful analy-
ses of legal provisions and judicial interpretations of those provisions,
Agnes has begun to ask difficult questions about how law operates in
women’s lives; questions which she does not presume to have simple or
straightforward answers. .
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Agnes’ work has also been important in bringing attention to the issue
of religious and communal differences among women. She has attempted
to reveal the extent to which the contemporary women’s movement has
assumed the commonality of gender oppression. She argues that despite
the movement’s occasional attention to issues involving dalits, tribals,

-and landless labourers, and communal conflicts, it has

...overall worked from a presumption that gender lines can be drawn
up clearly and sharply in a patriarchal society and within these pa-
rameters sexual assault and domestic violence affect women equally
across class, culture and religious barriers.*

Agnes is critical of both the women’s movement’s failure to develop an
explicitly secular agenda, and the resulting, though unstated, Hindu norm
that has come to characterize the movement. She shows how the ideology
of the women’s movement adopted many of the symbols of the dominant
Hindu culture, such as the ‘mythical symbols of shakti and kali’, along
with a broad range of other ‘Hindu iconography and Sanskrit idioms
denoting women’s power’.> Agnes further attempts to illustrate how this
unstated Hindu norm has affected the legal strategies of the women’s
~movement. In her view, it has resulted in insufficient attention being
directed to discriminatory aspects of Hindu personal law, and inadver-
tently, supported the ‘fiction popularised by the fundamentalists that the
Hindu Code is the perfect family code which ought to be extended to
other religious denominations in order to liberate women’.%

B Revisioning Law

Feminist legal studies have begun to make important contributions in
advancing the understanding of the role that law has played in women’s
oppression, and to the potential role that it can play in challenging that
oppression. The new scholarship in India has begun to move beyond the
instrumentalism and essentialism of earlier literature. Law is posited as
neither a simple instrument of social engineering, nor of oppression, but
rather, increasingly understood as a complex and contradictory force.
This new scholarship has also begun to interrogate the assumptions about
gender and the nature of women’s oppression that characterized earlier
work. It has begun to explore the diversity of oppression that women
experience, across not only class lines, but also religion, ethnicit)'/ and

culture, and the way in which the law has been implicated in that
oppression.
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We want to continue to push this analysis forward, and further reveal
the complex and contradictory nature of law. By complex and contradic-
tory, we mean to suggest that law’s relationship to women’s oppression
is not always the same; law does not always operate in the same way,
nor does it always produce consistent results. Carol Smart has described
this contradictory role of the law in women’s subordination as the
‘uneven development of law’. As she argues, this concept

...allows for an analysis of the law that recognizes the distinctions
between law-as-legislation and the effects of law, or law in practice.
It rejects completely any concept of law as a unity which simply
progresses, regresses, or reappears as a cycle of history to repeat itself.
It perceives law as operating on a number of dimensions at the same
time. Law is not identified as a simple tool of patriarchy or capitalism.

. To analyze law in this way creates the possibility of seeing law both
as a means of liberation and, at the same time, as a means of the
reproduction of an oppressive social order. Law both facilitates change
and is an obstacle to change.”

Law reinforces relations of subordination, at the same time as it provides
an important source of resistance and change.”® It is this contradictory
nature of law that we believe feminist legal studies must illuminate, and
that we seek to reveal in this volume.

Our analysis relies heavily on the insights of poststructural feminism.
We believe that it is helpful to understand law as discourse. Discourse
analysis, developed primarily from the influence of Foucault’s work,
explores the relationship between knowledge, power and language, more
specifically the way in which power is deployed and dispersed in and
through multiple discursive fields. As Chris Weedon describes,

Discursive fields consist of competing ways of giving meaning to the
~world, and of organizing social institutions and processes. They offer
the individual a range of modes of subjectivity.*

It is in and through discourse that subjects are constituted, that is, that
we become conscious and thinking subjects. We negotiate our way
through complex and shifting discursive fields that constitute us in
complex, contingent and often contradictory ways. Further, not all dis-
courses are equal. Weedon describes:

Within a discursive field, for instance, that of the law or the family,'
not all discourse will carry equal weight or power. Some will account
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for and justify the appropriateness of the status quo. Others will give
rise to challenges to existing practices from within or will contest the
very basis of current organization and the selective interests which it
represents.”

In our view, it is useful to understand law as discourse. A discursive
analysis allows us to explore law as a particular way of giving meaning
to the world. It allows us to understand the extent to which, in Lucinda
Finley’s words, ‘[lJaw is, among other things, a language, a form of
discourse, and a system through which meanings are reflected and con-
structed and cultural practices organized’.”" As Finley further argues, law
is ‘a particularly authoritative discourse’: :

Law can pronounce definitively what something is or is not and how
a situation or event is to be understood. The concepts, categories and
terms that law uses, and the reasoning structure by which it expresses
itself, organizes its practices; and constructs its meanings, has a par-
ticularly potent ab111ty to shape popular and authoritative under-
standings of situations.”

A discursive analysis further allows us to connect law’s power with this
construction of meaning. Carol Smart, for example, has argued that law’s
power lies in its distinctive ability to define and pronounce authoritatively
on the world around it.”” She argues that law’s distinctive claim to truth,
in ‘setting itself outside the social order’ from where it can then ‘refiect
upon the world from which it is divorced’ gives law a powerful ability
to disqualify opposing discourses.” This authoritative nature of legal
discourse has been particularly resistant to feminist challenges.” Feminist
“claims are defined as irrelevant, or are ‘translated into another form in
order to become legal issues’.”® Other feminist scholars have similarly
attempted to reveal the relationship between law’s power and the con-
struction of meaning. As Janine Brodie, Shelley Gavigan and Jane Jenson
have succinctly argued, ‘[t]he power of law is to reflect and reinforce
particular meaning system’s over others’.”’

Law as discourse can also assist in understanding the way in which it
constitutes subjectivity. Legal discourse constitutes subjects as legal
citizens; as individuals with rights and responsibilities vis-a-vis other
citizens and the state. This discourse is both universalizing and natural-
izing—all legal citizens are the same (they are equal before the law),
and all legal citizens are natural subjects (they are equal before the law).
Law is simply seen to protect the rights of individuals who are seen to
exist prior to their constitution in and through legal discourse. As feminist
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scholars have attempted to illustrate, however, the discourse of law is
not homogeneous. Legal discourse does not in fact constitute all legal
citizens in the same way. Rather, legal discourse constitutes individuals
as gendered subjects. Legal discourse is partially constitutive of women’s
identity. Legal discourse encodes women with meaning, and °...explains
and rationalizes these meanings by an appeal to the ‘natural’ differences
between the sexes, differences that the rules themselves help to pro-
duce’.”® Feminist scholars have further argued, legal discourse does not
constitute all women in the same way.” It is important to be attentive
to the ways in which even the gendered discourse of law is not always
homogenous. Legal discourse also partially constitutes women’s racial,
ethnic, religious and sexual identities. Sometimes these: differences are
explicitly inscribed in law, as we will see in the context of personal laws.
At other times, these differences are obscured in law, as legal discourse
assumes the homogeneity of all women, and attempts to universalize a
common gender identity.

By understanding law as discourse we can recognize law’s formidable
power in constituting women's gendered identities, while at the same
time, searching for ways to use this discourse to challenge those con-
structions. As an official, though relatively autonomous discourse of the
state, law plays a role in legitimating unequal power relations. At the
same time, it is the relative autonomy of law from other branches of the
state that creates the possibility of it operating to challenge these unequal
power relations. The legitimacy of law resides in its purported objectivity,
neutrality and universality. While these values have been challenged and
‘deconstructed in feminist scholarship, objectivity and universality are not
entirely fictitious. In order to sustain its legitimacy, the rule of law must
appear to be equally applicable to all of its subjects. The principles of
- equality before the law and of equal protection of the law must be
accessible to all legal subjects, including those subjects who are members
of socially disadvantaged groups. These values of legal liberalism create
law’s counter-hegemonic potential.*® Women, colonized peoples, lower
castes and other historically disenfranchised peoples have been able with
some degree of success to appeal to legal dlscourse to legltlmlze and
realize their struggles for inclusion.

Law is then an important site of discursive struggle. It is a terrain on
which competing visions of the world are fought out; on which contesting
normative visions struggle for the power to define legal and political
concepts that give meaning to our world. It is neither the only site of
this discursive struggle, nor is it in any way the primary site. It is a site,
~ among others, where this discursive struggle occurs. It is a place where
contests over the meaning of equality, of secularism, of political liberty,
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are fought out and where dominant meanings come to inform not only
Judicial approaches, but also come to shape the way we understand the
world that we live in. In this way, law is an important site of politics, if
politics is similarly understood as a struggle over meaning; a place where
we struggle for ‘temporally bound and fully contestable visions of who
we are and how we ought to live’.*’ We do not mean to suggest that law
is simply reducible to politics: it has its own discourse, its own discursive
claim to truth, and its own institutional structures in which this discourse
is embedded. It is the distinctive nature of law and the distinctive way
in which law operates as a terrain of political and discursive struggle
that must be the focus of feminist legal studies.

We argue throughout this volume that feminist engagement with law
should be seen in this context of discursive contestation. When feminists
argue that women’s rights to equality have been violated, they are
engaged in a discursive struggle in which they are trying to transform
the way in which people give meaning to the world around them. They
are trying to denaturalize the way in which women are treated, by
providing a different lens through which this treatment can be viewed.
It is a contest over the meaning of equality, gender and gender difference.
It is an effort to destabilize dominant meanings, and supplant these
meanings with alternative visions about how we ought to live in the
world.

In this revisioning of law, we are not suggesting that the insights of
other feminist perspectives are not important or relevant. On the contrary,
we believe that it is crucial for feminist legal studies to pay careful
attention to broader social and economic structures, and the way in which
legal discourse is mediated through these structures. In examining law
as discourse, and as a site of discursive struggle, it is important not to
lose sight of the institutions and structures within which discourses are
embedded. Socialist feminism’s attention to these social and economic
structures is an important complement to poststructuralist feminism’s
attention to discourse. Socialist feminism’s insistence on examining the
relation between law, and state and economic institutions and structures
can serve to ‘remind us that some discourses become dominant inscribed
in institutional practices, and “reinforce relations of domination.*? Fur-
ther, as we will discuss in the next chapter, socialist feminism’s analysis
of the family and of familial ideology provides in our view an insightful
theoretlcal framework for an exploration of the contradictory role of
law.® This analysis of familial ideology will in turn inform our analysis
throughout the remaining chapters, as we will endeavour to illustrate the
ways in which legal discourse continues to be shaped by this ideology.
As we will argue, this familial ideology operates as a very real constraint.
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in ferninist efforts to engage with law, and redefine the meaning of gender
and gender difference. Revisioning law as-discursive struggle thus does
not imply abandoning attention to material structures. Rather, the feminist
theoretical framework that we seek to develop and deploy is one which
borrows from the insights of both socialist feminism and poststructuralist
feminism; it is one that is attentive to both discourse and the broader
_material structures within which discourse is embedded.* It is one that
attempts to pay close attention to global contradictions and to the specific
socially constructed conditions in which women in India are located.

Revisioning law as discursive struggle, and feminist engagement with
law as an effort to challenge and redefine dominant meanings does not
mean that anything is possible; it does not mean that we can redefine the
meaning of gender at will. Feminist efforts to destabilize dominant mean-
ings encounter very real opposition; opposition that is often firmly inscribed
in dominant institutions and structures. Revisioning law as a site of dis- |
cursive struggle can not simply wish such opposition away but rather
requires that these powerful discourses be confronted and challenged head
on. It requires careful attention to the ways in which these powerful and
opposing discourses may be rooted in and shaped by dominant social and
economic forces. And it requires attention to the ways in which these
dominant structures and discourses may appropriate, and significantly alter
feminist efforts to use law. Analysing feminist engagement with law must
therefore include a careful consideration of the ways in which feminist
claims may be transformed through the complex interplay with dominant
social relations and competing discourses.

Revisioning Feminist Legal Histories:
From Social Reform to the Contemporary
Women’s Movement

...if feminism is to be different, it must acknowledge the ideo-
logical and problematic significance of its own past....

Kumkum Sangari and Sudesh Vaid
Recasting Women in India: Essays in Colonial History*

Law has long occupied an important position in organized efforts to
improve women'’s status in India. Social reformers in the nineteenth
century, women in the independence movement, and women in the

* New Jersey: Rutgers University Press, 1990.
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contemporary women’s movement have all sought legal reform. Although
the focus and objectives of each wave of reform differed in important
ways, each wave nevertheless turned to law as a vehicle for improving
women’s social, economic, political and cultural status and has thereby
placed at least some hope in law’s ability to deliver such social change.
At the same time, each wave of reform had or came to have some
reservations about the role that law could play in‘this social change. In
this section, we briefly review these three waves of movements for
women’s rights to illustrate the important role that law has played in
~ each one. In so doing, we attempt to highlight the ambivalence that the
different movements exhibited towards law. Each successive movement
for women’s rights demonstrated at least some concern about the limi-
tations of law in bringing about social change. Yet, each movement
nevertheless chose to use law in their struggles. We argue that the tensions
- within the position and strategies of these social reformers and feminists
activists cannot be adequately understood within instrumental under-
standings of law. We examine the complex role that law has played in
movements for women’s rights, and suggest that social reformers and
feminist activists have sought in different ways to use law as a subversive
site; to challenge and displace dominant understandings of gender, tra-
dition and culture. They have sought to denaturalize assumptions about
women’s identities, roles and responsibilities; and to redefine dominant
understandings of women and their role in the world.

At the same time, we will attempt to reveal some of the many important
differences between these movements; particularly in terms of the par-
ticular legal strategies they pursued. In some ways, the three successive
movements for women’s rights can be seen to roughly correspond to the
three approaches to women and law we identified in the previous section:
the social reformers in the nineteenth century with a protectionist ap-
proach, in seeking protective legislation for women; the women in the
independence movement with an equality approach, in seeking equality
rights and the elimination of discrimination; and the contemporary
women’s movement with a patriarchy approach. The correspondence is
far from exact, in that there were many dissident voices within each of
these movements who sought to do things a little differently from
others. Yet these three approaches may be helpful in conceptualizing
some of the differences in the legal strategies pursued by each successive
movement. :

Our objective in this section, from the standpoint of feminist legal
scholarship is not to provide a comprehensive history of women’s rights
since the nineteenth century, which has been well documented.®® Qur
objective is rather more modest. We attempt to draw upon the work of
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some feminist and other historians who have documented and analyzed

this history, and to bring into sharper relief the particular role that law
played in these movements. In so doing, we are hoping to develop an
understanding of the role of law in feminist struggles that can better
capture the complexities and contradictions of law. We believe that
feminist legal studies must be firmly grounded in an understanding of
this history, and that an attempt to theorize feminist engagement with
law without such a historical context would be seriously flawed. By the
same token, the scope of our analysis allows us te do little more than
very briefly, indeed, perhaps too briefly, review the official history (as
opposed, for example, to a more subaltern approach) in an attempt to
render more concrete our claim of the complex and contradictory nature
of law. In our view more work will be need to be done within feminist
legal scholarship to develop more complex and comprehensive feminist
legal histories. :

m The First Wave: Social Reformers in the
Nineteenth Century | '

Social reformers in the nineteenth century sought legal changes from the
colonial administration to improve the status of Indian women. The
wormen’s question was raised as part of a broader agenda of social and
political reform.® Social reformers sought to eliminate a host of social
practices, from sati, to the. prohibition on widow remarriage, to child
marriage. The position of women within Hindu tradition was symboli-
cally deployed by the British to legitimize colonial rule. Attention was
directed at the most extreme of cultural practices as evidence of the
‘barbarity’ of Indian society and of its resulting need for foreign rule.
Social reformers, in turn, sought to eliminate these cultural practices, and
improve the position -of women. In this section, we briefly examine two
of the major campaigns for social reform during the nineteenth cen-
tury—sati and child marriage.’’ Again, we emphasize that we do not
purport to provide a comprehensive discussion of these campaigns, but
simply attempt to highlight the role of law therein, and the efforts of
social reformers to negotiate the contradictions of engaging in law reform
through the colonial regime.

Sati .
In the first half of the nineteenth century, social reformers such as -
Rammohun Roy campaigned for the elimination of sati. Rammohun
Roy’s arguments against sati were cast within the discourse of religion
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and scripture.” He argued that sati was not prescribed by shastric text,
and that its resurgence corresponded to the degeneration of Hindu ethos.
Rammohun’s opponents similarly cast their arguments within this scrip-
tural discourse, and attempted to undermine the credibility of Rammo-
hun’s interpretations.™ A petition was submitted to the Governor General,
- signed by 800 persons opposing any instruction on sati, along with a
statement signed by 120 pundits denouncing Rammohun’s arguments,
and arguing instead for the scriptural legitimacy of sati. Rammohun Roy
was concered, however, that any effort on the part of the colonial -
administration to abolish the practice of sati would not achieve the
desired result. His views, as conveyed to William Bentinck, the Governor
General at the time, are recorded in Bentinck’s correspondence:

It was [Roy’s] opinion that the practice might be suppressed quietly
and unobservedly by increasing the. difficulties and by the indirect
agency of the police. He apprehended that any public enactment would
give rise to general apprehension, that the general reasoning would be,
while the English were contending for power they deemed it politic
to allow universal toleration and to respect our religion, but having
attained supremacy their first act is a violation of their profession, and
next will probably be, Ilke the Muhammaden conquerors, to force upon
us their own rehglon

While Rammohun Roy advocated the abolition of sati, he was not initially
of the view that it should be done at the hands of the British government.
He feared that intervention by the colonial administration in the religious
pract1ces of Hindu communities would lead to outrage and fierce oppo-
sition.” By legislatively prohibiting sati, the colonial - state might only
serve to provoke an orthodox backlash, by creating fear that the British
were intent on interfering in religious affairs.”> Rammohun seemed to
suggest that other less public means should be deployed to make the
.commission of sati more difficult. His comments suggest an appreciation
of the highly contentious terrain of law within the colonial regime, and
the need to cautiously negotiate this terrain, lest the objectives of legal
intervention be undermined by the very act of intervention,

Despite his apparent disagreement with the colonial strategy for abol-
ishing sati, once the British administration enacted the regulation pro-
hibiting sati in December 1829, Rammohun Roy openly supported it. In
January 1830, along with 300 residents of Calcutta, Rammohun presented
a petition to Bentinck supporting the prohibition.”® The petition was
intended to counter the mobilizing efforts of those who opposed any
intervention in the practice of sati. Through the actions of the British
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and the reaction of the more orthodox forces who defended sati, law
became a site within a broader discursive struggle about the scriptural
legitimacy of sati. The enactment of the regulation prohibiting sati
provoked a highly public controversy, in which the supporters and
opponents of social reform, were engaged in a contest over tradition;
over the power to define and redefine tradition. As Lata Mani has argued,
the social reformers and orthodoxy were engaged in a struggle over the
authenticity of Hindu tradition, a struggle in which scripture/religion/cul-
ture were all collapsed into an ubiquitous concept of ‘tradition’.”® As Mani
has further argued, women were strikingly absent from the debates on
sati.” Despite the British’s alleged concerns with the ‘barbarity’ of the
social practice, their position on sati was similarly cast within the
discourse of religion. The central focus of the debate was whether sati
was authorized within religious scripture. Women and the individual
widow all but disappeared from the debate; they were ‘neither subject,
nor object’ of debate, but rather as Mani has argued, ‘women...became
the site on which tradition was debated and reformulated’.” The discur-
sive struggle in which the social reformers were engaged was over
tradition and culture; women were simply the site of this contestation.
Yet, the effect of this effort to redefine tradition was the introduction of
legislation designed to protect women from the violence of sati. In
redefining tradition, womén’s identities were partially reconstituted, and
the public/private distinction renegotiated.

The effect of the sati campaign was contradictory. While the ordinance
prohibiting sati was passed, the controversy had succeeded in mobilizing
a resistant discourse that insisted on the cultural legitimacy of sati. The
legislation condemned the practice of sati, but the outcome of the dis-
cursive struggle was somewhat more equivocal. In many ways, Rammo-
hun Roy’s fears were well founded, and his words of warning to Bentinck
haunted the efforts of the social reformers throughout the nineteenth
century. Campaigns to reform social practices through law were over and
over again met with outcries of ‘religion in danger’, and threatened to
upset the precarious legitimacy of colonial rule, premised in part on
non-intervention in the customs and traditions of religious communities.
Campaigns for law reform, rather than leading to the elimination of the
violent or discriminatory practice in question often seemed.to reinforce
and rigidify the positions of those who defended these practices.

Child Marriage

The issue of child marriage was taken up in the latter half of the century,
lead by reformers such as Behram Malabari and Ranade. The practice
of child marriage came to be identified by social reformers as another
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social evil that needed to be eliminated. Hindu marriage had traditionally
involved two components: (q) a wedding ceremony that took place
anytime during a girl’s childhood; and (b) the garbhadaan, or consum-
mation ceremony, which took place within 16 days of the girl’s first
menstruation. In 1860 the Criminal Law Amendment Act 10, revised -
section 375 of the Penal Code to raise the age of consent to 10 years.”
But in the 1880s, when the social reformer and journalist Malabari
spearheaded another campaign to raise the age of consent yet again, a
fierce political controversy erupted. The conflict between social reformers -
and political revivalists/nationalists reached a peak in the age of consent

controversy at the end of the nineteenth century. Malabari’s major po-

litical foe was Bal Gangadhar Tilak. Although Tilak’s arguments against

the Age of Consent Bill were multiple, his views on law and social

reform could be seen as twofold. First, for Tilak, law was an ineffective |
means of changing behaviour and practices within the family. Although

Tilak was in agreement that marriages should not be consummated below

the age of puberty, he did not believe that legislation was the appropriate

or effective method of eliminating child marriage. He was strongly of

the view that ‘reform which was imposed upon people through law could

not be effective because it could neither ease family pressures upon the

young couple, nor help the young couple to control its emotions; only

education and knowledge could bring about this change’.”® Second, and

more significantly within the colonial context, law was seen as an

instrument by which the British intended to legitimize their rule. Tilak

and other revivalists/nationalists of this period rejected the legitimacy of

the colonial regime, and thus flatly refused to engage in projects of law

reform.* - -

‘We would not like that Govemnment should have anything to do with
regulating our social customs or ways of living even supposing that
the act-of Government will be a very beneficial and suitable measure.

Tilak’s call for ‘education, not legislation’ to diminish the evil was thus
reinforced by his fierce opposition to asking the British to help bring
about social reform.. - - ' .
The British government was initially ‘quite hesitant to become em-
broiled in a controversy over Hindu marriage practices. In 1886, the
colonial administration decided that no action should be taken, since the -
evil In question did not fall within the jurisdiction of existing civil or
criminal law.'® Malabari subsequently intensified his campaign, taking
his message directly to England. And Gidumal, Malabari’s chief propa-
gandist, published a pamphlet focusing attention on amendments to the
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Indian Penal Code. The Code had been reformed by the Age of Consent
Act in 1860 without significant opposition. Gidumal proposed that an-
‘other simple amendment be made, raising the age of consent again, this
time to 12 years.'”! By 1891, when the Bill was considered by the Indian
Legislative Council, the: mltlal resistance to legislate inm this area was
overcome. The increased pressure on the London government to take
action, coupled with the fact that the Bill was not a new foray into the
legal regulation of Hindu custom, but simply on amendment to the
existing criminal law, made the Bill more palatable to the colonial
administration.'” Despite intense opposition by the revivalists/national-
ists, the Bill was passed. -

Interestingly, the debates of the Legislative Council suggest that even
the most avid supporters of the Bill recognized that the law was unllkely
to bring about an end to the practice. Since the law was non-cognizable
with respect to husbands and wives, there was some questlon as to
whether it could ever be enforced. In résponse, Sir Andrew Scoble stated
that he ‘would settle for it as an “educatlve” measure, if it strengthens
the hands of fathers of the families for protectlon of their daughters’.'®
According to historian Charles Heimsath, most supporters of the Age of
Consent Bill ‘realized that most social reform legislation had little more
than educatwe effect’.'®™ In at least one respect, then, the views of the
supporters of this social reform leglslatlon were not that different from
the views of its most voracious opponents. Neither the supporters nor
the opponents saw in law the ability to eliminate the practice. Neither
side was possessed with an undying faith in the power of law to bring
about social change. Even the supporters of the Bill held rather more
modest views on law’s potential, which was little more than educative.
While the two sides of the debate held radlcally different views on the
relative desirability of such educative measures, and, in particular, the
appropriateness of such measures emanating from the colonial admini-

stration, neither side saw law as a simple instrument of social change.

Tn considering the role of law in this campaign, it is also important to
note that two high profile legal cases were significant in the age of consent
controversy The first was the case of Rukmabai, who was married at a
very young age, and who refused to live with her husband, on the basis
of social, economic, and personal incompatibility.® Her husband brought
a petltlon for restitution of conjugal rights. The court ordered that she
return, and when shie refused, the court threatened her with i imprisonment.
The threat was only removed after a vocal campaign by social reformers,
and the personal intervention of Queén Victoria. As Tanika Sarkar
observes ‘[t]he issue foregrounded very forcefully the problems of con-
sent and indissolubility within Hindu marriage’.'® But, it was the tragic
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and horrifying case of Phulmonee that galvanized public support for the
Age of Consent Bill, and, in many ways, silenced the opposition. Phul-
monee, a girl of about 10 or 11 years was raped by her 35 year old
husband Hari Maiti, and died. as a result of the injuries she sustained.
Since the girl had been over the age of consent (10 years), the husband
could not be found guilty of rape. He was charged with murder, but
subsequently exonerated by the court. As Sarkar writes,

Right after the Phulmanee episode, the revivalist-nationalists were
maintaining a somewhat embarassed silence, which was broken only
after the proposed bill came along. During this interval, it was the
reformist voice alone that could be audible.'

As is often the case, it was the outcome within the judicial forum that
gave impetus to the law reform campaign. The courts’ decisions, along
with the publicity given to these decisions, inadvertently helped highlight
the inadequacy of the existing law and the corresponding need for reform.
The effect of the child marriage campaign was contradictory. While
the legislation was ultimately passed, the controversy succeeded in mo-
bilizing a resistant discourse that insisted on non-intervention in the realm
of the private sphere. The legislation condemned the practice of child
marriage by further raising the age of consent, but the outcome of the
discursive struggle was to very effectively mobilize the political nation-
alists, and undermine the legitimacy of the efforts of the social reform
movement in seeking legislative change from the colonial state. Further,
Sarkar has argued that what was at stake in the age of consent controversy
was no-less than the definition of conjugality, which was in her view ‘at
the very heart of the formative movement for militant nationalism in
Bengal’.'® Political nationalists sought to redefine Hindu conjugality,
and renegotiate the publi¢/private, the domestic realm of the family, the
home, as beyond the reach of colonial intervention. The family was
reconstituted as a ‘pure space’ of Hindu culture and tradition, uncon-
taminated by colonial intervention. Women who occupied this space, in
turn, came to represent all that was pure and untouched by colonialism.
- Social reformers, who were atiempting to redefine Hindu tradition to.
exclude child marriage, were thereby: trying to introduce change into the
very sphere -that in the eyes of the political nationalists was most
representative of Hindu culture and tradition. The contest between the
social reformers and the pohtlcal nationalists was not simply over the
legitimacy of engaging with the colonial state, but was also a contest
over the power and authority to define Hindu cuiture and tradition.
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Law and Social Reform .
The social reformers of the nineteenth century were not possessed with
an undying faith in the power of law to eliminate social practices.
Rammohun Roy recognized that a prohibition on sati was unlikely to
immediately bring this violent practice to an end, and was concerned
with political implications of engaging with the colonial state. And the
contradictions of engaging with the colonial state came to a head at the
“end of the century in the child marriage debate. Despite the recognized
‘problems of seeking law reform from the British, law reform strategies
were pursued. Social reformers were of the view that law had a role to
play in bringing about the ¢hange in attitudes and customs that would
be required to eliminate these social practices. At-the same. time, it is
important to recognize that their focus was not exclusively on legislative
reform. Social reformers placed considerable importance on the role of
education in bringing about change and eliminating discriminatory social
practices. Chandararkar once noted that education  was ‘accomplishing
silently what no law -could have accomplished—unsettling ‘people’s
minds, raising controversies...and thus- forwarding the cause of secial
| progress’. 19 Indeed, the power of law in the process of social reform
was often cast within -this broader context of education. Law was not
seen to bring about change through its direct enforcement as much as
through its symbolic or educatwe effect, by contrlbutmg to a more general
change in attitudes. - :

Law was a site on which competing visions of Hindu tradition and
custom were fought out. Social reformers sought to reform this tradition
and custom, while simultaneously seeking support for this reform in
Hindu scriptures. The conservative and orthodox forces that opposed
reform similarly sought to legitimate the authority of their very different
vision of Hindu tradition and custom in’ Hindu scriptures. The contest
was very much over who had the authority to define tradition and custom;
a contest which was fought out on the terram of law. In the Iast decades
of the nineteenth century, the contradlctlons of engaging on this terrain
came to the fore as political nationalists entered the fray and sought to
undermine the very authonty of this terrain. In these debates, law was
again a site on which the much broader visions of the social reformers
and the pohtlcal nationalists were fought out. But this time, the legitimacy
of law itself was of issue. While. the social reformers were successful in
so far as their demand to raise the age of consent was passed into law,
the pohtlcal nationalists were enormously successful in their efforts to
rearticulate the domestic Sphere as beyond the reach of the colomal
intervention. . .
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The strategles of the social reformers were informed by a form of
'protectlomsm Women were not assumed to be equal to men; indeed, the
discourse of equality was strikingly absent from the debates, as were the
voices of women themselves."”® Social reformers sought to eliminate
customs and practices that they ¢ons1dered to be evils perpetrated on
women. They sought protective forms of leglslatlon prohibiting these
practlces The discourse within which these legal reforms were sought
was heavily embedded with familialism. As Meera Kosambi has argued,
‘[t]he patriarchal image of the ideal woman, as the ideal wife and mother,
was generally accepted and propagated even by progressive social re-
formers’."!" Women were assumed to be wives and mothers by nature,
and the social evils had to be eradicated in order to protect women in
these roles. Even the campaigns for women’s education, which gathered
support from the mid-nineteenth. century, and which would bring women
out from the confines of the family, were justified in the name of the
family. Educated women would be stronger in their roles as wives and
mothers.

B The Second Wave: Women’s Rights in the
Independence Struggle

By the end of the nineteenth century these issues of social reform began
to be taken up by women, who came to the forefront of the movements
for women’s rights. The focus of early campaigns was largely on
women’s education and public participation, rather than legislative re-
form."> Although women continued to express the need to eliminate
social practices such as child marriage, the fierce resistance and hostility
generated by the Age of Consent Bill in the last decades of the nineteenth
century lead many to shy away from further law reform efforts. The early
part of the twentieth century witnessed the emergence of all-India
women’s organizations.'” The Women’s Indian Association was set up
in 1917, the National Council of Women in 1925, and the All India
Women’s Conference in 1927. With the emergence of these all-India .
women’s organizations came a new political and social agenda. By the
1920s, women’s suffrage had become a central issue, and attention soon
returned to the question of child marriage, as well as a more compre-
hensive reform of personal laws. This women’s movement which al-
though concerned with the question of women’s emancipation, came to
play an important role in the independence movement.' In this section,
we will briefly examine two of the major issues of the women’s move-
ment: (a) the campaigns for political representation and constitutional
equality and () the campaigns to reform personal law.
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Political Representation
Beginning in 1917, the issue of women’s suffrage and political repre-
sentation came to occupy the centrestage of many women’s organiza-
tions. The issue was initially conceptualized as a means of achieving
further social reform.'” Women leaders were of the view that ‘the
~ enfranchisement of women would mean additional support for reform
legislation. The question of women’s suffrage was first raised by the
Women’s Indian Association in 1917."' In.1919, the Government of India
Act allowed the vote for only 3 per cent of Indian adults in the Provincial

Assembly, and less than 1 per cent in the Central Assembly (based on
~ property requirements). While women were not included, the Provincial
Assemblies were ‘empowered to eliminate the exclusion clause, and
although many of the Assemblies did so, the property qualifications
continued to operate to effectively disqualify the vast majority of women
who had no independent access to property.''” As the political movement
for self rule continued, women’s orgamzatlons continued to push for
women’s suffrage. ‘ :

As the campaigns for political representatlon and legislative reform
developed, a contest emerged over the discursive terrain of the move-
ment, that is, whether the demands were to be articulated in the discourse
of uplift or the discourse of equality. The early women’s movement,
‘based primarily in the middle and upper classes, drew heav1ly on reviv-
alist ideals of gender difference and Indian womanhood in support of
their efforts to improve women’s position. The turn of the century was
a ‘time of resurgent Hinduism’, and marked ‘a clear idéological shift’
from the social reform debates of the nineteenth century."® The ¢ western’
and ‘alien’ ideas of the social reformers came into disrepute, as intellec-
tual and spiritual leadérs—from Vivekananda, and Aurobindo, Annie
Besant and Sister N1ved1ta—-sought to resurrect the ideals. of the Hindu
- past. The glorification of women’s roles as wives and mothers which
emerged in the political nationalism and revivalism during the age of
consent controversy—as a pure space uncontaminated by Western colo-
nialism—came to infuse the very discourse of natlonahsni “Indian wom- :
anhood’ became the very embodiment of nationalism, as the nation came
to be constructed as divine mother, as mother India, and as women
became ‘the mothers of the realm’.'”®

The early women’s movement drew on this reconstructed identity of
women as mothers of the nation. More specifically, the discourse of
‘women’s upllft’ was used to support demands for the reform of social
practices. According to this discourse, women’s roles as wives and
mothers, and their distinctively feminine values such as sacrifice and
loyalty, should be strengthened The elimination of deb1htatmg social
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practlces along51de educatlon for women would allow women to ‘per-
form their roles in a more enlightened manner’, as well as allow for a
greater influence of feminine values on society.” Annie Besant and
Sarojini Naidu—two prominent leaders of the women’s movement during
this perlod—presented the goals of the movement in this discourse of
women’s uplift. Women’s uplift was linked with national development,
and a discourse emerged of Indian women as mothers of the nation.'?!
In so. doing, they relied heavily on revivalist and nationalist discourse
insisting, for example, that ‘India’s greatest will not return until Indian
womanhood obtains a larger, freer, fuller life, for largely in the hands of
Indlan ‘women must be the redemption of India’.'*? The leaders. of the
women’s movement deployed this discourse of women’s uplift to argue
not only for the elimination of debilitating social practices, but also to
support a greater public role for women. It was argued that women’s
distinctive roles and values as self-sacrificing mothers and dutiful wives
could make an important contribution to the public sphere. In this way,
the early women’s movement could be seen 10 have made a significant
departure from the social reformers of the previous century, in advocating
roles for women beyond the family. _

‘But, as the women’s movement developed, a new dlSCOl]I'SC began to
infuse its campaigns, In the 1920s, instead of ‘women’s uplift’, some
voices began to speak of women’s equality. As Jana Matson Everett has
descnbed within this rather different ideological vision, the goal of the
women’s movement was equal rights for women and men.'* Equal rights
would involve eliminating the barriers that women faced ‘in the form of
legal and social inequalities—which prevented [them] from realising their
full capacities’.!” By the 1930s, this equal rights discourse, and its
emphasis on.achieving equality for women within economic, political
and familial spheres, had displaced the discourse of women’s uplift which
had dominated the earlier m_ovement.‘zs Everett has suggested that this
shift can be understood in terms of the intricate relationship between the
women’s movement and the national movement, particularly in so far as
“[t]he - concept of equal rights was more suited than the concept of
women’s uplift to the task of reforming the anglicised system of law’.'%®
A split developed within the movement for women’s political repre-
sentation between the women’s uplift faction, which supported enfran-
chisement through ‘wifehood qualifications’, that is, being the wife of a
man of certain property qualifications and an equal rights faction, which
~supported universal adult suffrage and formally equal treatment of
wormen.

By the 1930s, ‘equal rlghts came to dominate the discourse of the
women’s movement and the demands for political representation. Sex
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equality was accepted by the Indian National Congress in its 1928 Report
which advocated the principle of sexual equality and universal adult '
suffrage. At the Karachi session in 1931, Congress adopted these prin-.
ciples.'”” In 1946, the Constituent Assembly was assigned the task of
framing a constitution for the emerging independent nation. The Assem-
bly appointed an Advisory Committee, which in turn appointed a Fun-
damental Rights Sub-committee, which was assigned the task of
preparing a draft of the Fundamental Rights section of the Constitution.
There was no opposition within sub-committee to the commitment to
political and economic sex equality. The Constituent Assembly in turn
recommended the adoption of equality rights. Article 15 of the Consti-
tution included a prohibition on discrimination on the grounds of sex.
Article 15(3) allowed for special measures for women and children.
Article 16 guaranteed equality of opportunity in employment, and pro-
hibited discrimination on the basis of sex in employment.

Hindu Personal Law Reform

The second major law reform issue taken up by the women’s movement
was in relation to personal laws. Women’s organizations first turned to
the reform of Hindu personal law in the 19205 as another dimension of
achieving women’s uplift. In the 1920s, legislative reform in the area of
child marriage came back onto the political agenda. The Women’s Indian
Association advocated raising the age of consent and the first three
sessions of the All India Women’s Conference passed resolutions against
child marriage. In 1927, Har Bilas Sarda introduced a Bill to restrain the
solemnization of child marriage. In 1928, the government appointed the
Age of Consent Committee to study the question of further reforms to
the age of consent. In its Report, the committee recommended that the
age of consent should be raised to 15 and 18 years, in marital and
non-marital cases respectively. It also recommended that the minimum
‘age for marriage of girls should be set at 14 years. The government
partially accepted the recommendations of the committee, by agreeing
to establish a minimum age of marriage, and the Child Marriage Restraint
Act was passed.

By 1928, women’s organizations had begun to broaden their demands
to include legislative reform in inheritance and marriage.'”® The demand
for a Hindu Code that would remove all legal disabilities of women in
marriage and inheritance was first raised by the All India Women’s
Conference in 1934. These demands for the reform of Hindu law, and
the elimination of legal disabilities was increasingly cast within the equal
rights discourse which dispiaced the earlier women’s uplift discourse. 29
By 1940, the campaign to reform Hindu personal laws began to receive
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some Congress support. At the same time, the demand for a Uniform
Civil Code was introduced into national debate. The Report of the
sub-committee on ‘Women’s Role in a Planned Economy’ called for the
enactment of a Uniform Civil Code, which would gradually replace all
personal laws. In 1941 and 1944, a government committee was estab-
lished to further consider the question of codification of Hindu law. In
1943, the issue of the Hindu Code came before the Leg1slat1ve Assembly,
who commissioned a draft code: '

The efforts to reform personal laws proved to be rather more contro-
versial than the demands for women’s suffrage and political repre-
sentation. Conservative and orthodox voices within Congress, as well as
those in the Hindu Mahasabha strenuously opposed the Hindu Code Bill.
The proposed reforms to Hindu laws were seen as leading to the destruc-
tion of the family. No less than ‘the purity of family life, the great ideal
of chastity and the great ideal of Indian womanhood® was considered to
be at stake." Inheritance rights for daughters, equal divorce rights, and
the monogamy clause were among the most controversial, and ‘most
intensely debated of the proposed reforms. Property rights for women
were, in the words of Pandit Thakur Das ‘equality run mad’.”*! Granting
equal property to women would lead to a breakdown of the joint Hindu
family, which was seen as the most fundamental unit of society. Oppo-
nents feared litigation, fragmentation and increasing violence among
family members. The Bill was seen by many as the ‘demolition of the
entire structure and fabric of Hindu society’.'”? Women’s roles and
identity were very much at issue in these debates. Supporters of the Bill
argued within the discourse of equal rights, insisting that equality within
the public sphere be extended to the family. They argued against women’s
economic dependency and in favour of independence and equality. Op-
ponents of the Bill held very different views about women’s roles and
identities. As Jana Matson Everett describes:

Opponents of the HCB asserted that men’s and women’s obligations
were different, which made it unfair for men and women to have the
same property rights. Some opponents claimed that women had equal
rights under Hindu Law, but that the Hindu conception of sex equality
involved dissimilarity, not identity. Other opponents claimed that
women occupied a revered position in Hindu society, and the identical
property rights would mean a decline in their status.'”

The opponents of the Hindu Code Bill drew on many of the same
assumptions about gender and gender difference that had informed the
women’s movement’s earlier discourse of uplift. The idea of women as
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naturally different from men, with distinctive roles and values—Ilargely
abandoned by the women’s movement—was very much a part of the
discourse of those opposing the Bill. This. understanding of gender
difference, which had informed both the social reformers and the political
nationalists in the nineteenth century, remained dominant. The women’s
movement, with its discourse of equality rlghts now found itself in a
position of challengmg and attempting to displace this dommant dis-
course..

When the Hindu Code was put to the Indian Legislative Assembly in
1945, it was defeated. After independence, the Code was brought to the
provisional parliament, and it again produced a storm of opposition. The
Hindu Code Bill was defeated, resulting in the resignation of the law -
minister, Ambedkar. Further efforts at reforming Hindu personal law were
delayed until 1955, when four separate pieces of legislation were enacted
that significantly - improved the legal status of women under Hindu
personal law. The Hindu Marriage Act, the Hindu Succession Act, the
Hindu Minority and Guardianship Act, and the Hindu Adopnon and
Maintenance Act were all enacted in 1955.

The legal regulation of the family, and of women’s roles therein, was
a site of intensive discursive struggle, as the women’s movement sought
to extend the promise of equality rights to the private sphere. The very
same political actors who had agreed to those equality rights within the
public sphere but a few years- earlier, fiercely resisted this effort to
renegotiate the boundaries between the public and private. The idéa of
women as full and equal participants in the political and economic sphere
carried the day. But, the idea of women as full and equal participants in
the domestic sphere was simply too radical. Maitrayee Chaudhuri sug-
gests that this greater commitment to equahty rights 111 political and
economic life than in famijly life:

...perhaps had something to do with the increasingly sharp differen-
tiation of the public and the private sphere. It was easier to accord to
the state the right to intervene in secular matters of politics and
economics. It was far more difficult to give the state a similar unques-
tioned leg[tlmacy to social engineering in matters of marriage, family
and inheritance.'*

Despite the fact that the reforms were ultimately passed into law, there
was no decisive discursive victory. The discourse of equality was not
able to successfully challenge and displace the ideological construction
of women as wives and mothers within the family.
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Law, Equality and Women’s Rights

Initially, and on the heels of the nineteenth century social reform, the
early women’s movement shied away from law. Not unlike the concerns
expressed by Roy a century earlier, there was a concern that demands
for legal reform would produce a defensive reaction, rather than advance
women’s position. Yet, as the movement developed, alongside the na-
tionalist movement, greater re%iance came to be placed on law, and
strategies for law reform. The emphasis of the campaign for both con-
stitutional rights and the Hindu Code Bill came to focus on formal
equality. This tone of the campaign was captured by a comment made
by Hannah Sen, a leading member of the All India Women’s Conference,
“The conference...will continue to safeguard the rights of women, reas-
serting this unshaken faith in the complete equality of all citizens before
the law’.'” The language of these campaigns came to be expressed within
the discourse of liberal feminism, that is, a focus on individual rights
and formal equality. At least part of this reliance on law, and the discourse
of liberal feminism, can be accounted for in terms of the discourse of
the broader nationalist movement, as well as the legacy of legal regulation
by the British within the colonial era. The adoption of this discourse of
liberal feminism may thus speak less to the undying faith of women’s
rights leaders in law than to the political exigencies of the particular
historical movement. Indeed, many of the women in the independence
movement were self avowed socialists and communists, and their vision
of women’s roles in post-independence India went well beyond liberal
feminism’s focus on individual opportunity and equality. The Report of
the Sub-committee on Women's Role in a Planned Economy illustrated
just how far-reaching was the vision of women’s liberation: no less than
a fundamental transformation in economic, political and familial struc-
tures was seen to be required. Nevertheless, by the time of the post-war
speeches, the leadership of the All-India Women’s Conference increas-
ingly focused almost exclusively on the liberal discourse of equality
rights.'*® As Everett describes, the main strategy pursued ‘was the passage
of legislation guaranteeing sex equality and special provisions for women
in the areas of employment, politics, education and personal law’."”” The
campaigns were part of a struggle for formal equality, that is, for the
legal and political recognition of women as formally equal citizens in
the emerging nation-state. The struggle to secure sex equality within the
constitution was vefy much an aspirational struggle. Women sought to
ensure that the principle was included as part of the political vision-for
a newly-emerging nation-state. Gone were the dilemmas of the earlier
generation of social reformers of seeking reform from an alien regime.



Feminist Legal Revisions: Women, Law and Social Change 59

Women in the independence movement struggled to ensure that the
blueprint for an independent India included women’s equality. = -

The efforts of this women’s movement met with mixed results. The
discursive struggle to construct a legitimate political subjectivity for
women was successful. The leaders of the women’s movement were able
to carve out a space from within which women could enter into politics,
and the public sphere. This political subjectivity was initially constructed
within the discourse of Hindu revivalism, of women as mothers of the
nation. As the movement developed, the discourse through which this
position was constructed shifted to one of equality. The discourse of
equality was successful in the public sphere: political representation and
constitutional equality rights were achieved. But, the discourse of equal-
ity proved to be considerably less well suited to the discursive struggles
within the private sphere of the family. The discourse of equality—of
women as the same as men, and entitled to the same treatment—ran head
on with the dominant ideological construction of women as wives and
mothers, as fundamentally different from men. The inability of the
~ discourse of equality to challenge and displace this ideological construc-
tion within the private sphere further cast a shadow back on the discursive
struggles within the public sphere. While the discourse of equality
prevailed in this sphere—women achieved formal political and economic
equality—the outcome in the private sphere suggests that those achieve-
* ments did not entirely displace the construction of women as wives and
mothers. Women could be ‘equal’ in the public sphere, without being
the same as men in the private sphere. Women could be equal in the
public sphere at the same time as they were wives and mothiers in the
private sphere. The discourse of equality could gain hold in the public
sphere, without fundamentally challenging or displacing the hold of
_ familial ideology in the private sphere. I

m '_rhe_'l‘hird Wave: The Contemporary Wouie_n-’é _
‘Movement- - .

Law has again played a prominent role in the most recent wave of the
women’s movement. The women’s movement has launched major cam-
paigns to reform rape and dowry laws in the late 1970s, campaigns to
reform personal laws and implement a Uniform Civil Code, to improve
the legislation prohibiting sati, and to prohibit sex determination tests in
the 1980s, and has continued to press for further amendments to sexual
- assault laws in the 1990s. Yet, during this period, the women’s movement
has increasingly questioned the role of law in their struggles to improve
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-women’s social, economic, political and cultural status. Notwrthstandm@
its reliance on law and legal strategies, there is a strong sense of
ambivalence, disillusionment.and- skepticism about law. In this section,

‘we will examine this tension in the engagement with law. We try to
illustrate once again the extent to which law has been a site for a broader
discursive struggle over the identity and status of women, as feminists
have endeavoured to challenge and change the subordinate position of
women. We focus on two legal campaigns which raised very - different
issues and dilemmas for the contemporary women’s movement: rape and
the Uniform Civil Code. |

llape

The contemporary women’s movement was galvanized at the end of the
1970s largely through two campaigns for law reform—rape and dowry. !
The debate to reform the rape laws demonstrates the centrality of law in
this movement. A national campaign emerged around the rape case of
Mathura, a young tribal woman who was raped in police custody.'*® The
lower court held that she was. ‘of loose morals’, and acquitted the two
police officers. The ngh Court overturned the dCClSlO[l But, on appeal
to. the Supreme Court of India, the decision of the lower court was
reinstated. The Supreme Court held that there was insufficient evidence
that Mathura resisted the sexual intercourse. The Supreme Court decision
led to a public outcry of the miscarriage of justice, and a national
campaign to reform the rape laws. The protest was ignited by an open
letter written by four Delhi University law professors to the Chief Justice
of India, calling for a rehearmg of the case. The Bombay Forum Against
Rape wrote to women’s organizations around the country, proposing that
demonstrations be held on International Women’ s Day (8 March) to
demand that the case be reopened. Women’s groups across the country
joined in the protest organizing marches and demonstrations to denounce
the decrslon and to brmg atten_tron_ to the issue of sexual vlolence against
women.

In the campalgn that ensued the women’s movement was attemptmg
to challenge the prevallmg legal and social understanding of rape and
consent——m which consent could be implied from the absence of i injuries
or passive submission, in which ‘only the ‘utmost resistance’ could
demonstrate that she did not consent, and in which a woman of ‘loose
morals’ would srmply be assumed to consent. Further, the dlscourse of
the campaign was not.one of equallty, but rather, represented a 51gn1ﬁcant
shift to a dlscourse of patriarchy. The feminist campaign against rape
was attemptmg to connect this violence against women with the idea of
systemic oppressron of women by men. In the words of one feminist



Feminist Legal Revisions: Women, Law and Social Change 61

| orgamsatlon ‘For us rape is an act of hatred and contempt—lt is a denial
of ourselves as women, as human bemgs—lt is the ultimate assertion of
male power’.'*® The feminist campaigns, and the issue of police rape was
enthusiastically plcked up by the media, and the protest spread well
beyond the women’s movement, The subsequcnt police rape of a young
woman, Maya Tyagi in Baghpat, Haryana, intensified the protest with
mainstream political partles entering into the rape controversy With the
entry of mainstream politicians, the. d1scoursc of the rape campaign began
to transform Politicians spoke. with outrage of the i 1ncreasmg attacks on
women, and of the shame and dishonour brought on women and. therr
fannlles The dlscourse was not one of patrlarchy, but of one of protec-
tionism, that is, of the need to protect women’s honour and ChaStlty from
violation. _ _ .

The central government appomted a Law Commission to study the
issue. The Law Commlssmn recommended comprehenswe reforms to the
rape law, echoing many of the demands of the women’s movement.
Recommendatlons 1ncluded shlftmg the onus of proof regardmg consent
to the accused, and excludmg the relevance of a woman’s past sexual
conduct from a rape trial. The Bill subsequently introduced by the
govemrnent fell con51derably short of these recommendations,. and in-
cluded some regressive provlslons demanded neither by the women’s
movement nor the Law Commission. “! The Bill was met. wrth consrd-
erable criticism and was referred to a joint parhamentary commlttee for
further debate. The committee did not report until in Novcmber 1982,
and in 1983, amendments to the rape law were ﬁnally passed The
amendments included the recogmtlon of custodial rape in whlch consent
was not relevant; and the establishment of rnandatory mmlmum sentences
for rape. o -

While the femmlst campalgn was . successful in 50 far as the 1ssue of
police rape was placed firmly on the public agenda, and legislation was
passed to :a_c_ldress it, the broader discursive struggle over the meaning of
rape was somewhat less successful. As Flavia A gnes 'evaluation of the
case Iaw . following the amendments to the rape law has revealed the
reforms have had very little effect in challenglng the tradttlonal definition
of rape, and many. of the same assumptions about women’s sexuality
continue to inform the cases.'** For example, ten years after the Mathura
case, the. Supreme :Court- reduced the. mandatory minimum sentence of
ten years-imposed on two police officers. found guilty .of raping a young
woman-—Suman Rani—to. a maximum of five years.'” After noting the
argument of the counsel for the accused that ‘the victim Suman Rani
was a woman of questionable character and easy virtue with lewd and
lascivious behaviour’, the court conciuded that ‘the peculiar facts and
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circumstances of this case coupled with the conduct of the victim girl in
our view, do not call for the minimum sentence’'* (emphasis added).
The women’s movement was not able to displace these assumptions about
virginity, chastity and the unruly nature of women’s sexuality. Rather,
its demands for the reform of rape laws was taken up and supported by
other, more conservative political voices, and cast within the more
traditional discourse of shame and dishonour.

It is also important to note that -although feminist act1v1sts were of a
common view on the need to contest dominant understandings of rape -
and consent, not all were agreed on the particular strategies to be pursued.
Some voiced concerns about strategies that relied too heavily on the state,
and particularly, on criminal law. At the time that the Bill was introduced
into parliament in 1980, many women’s organizations had heated debates
over whether the provision regarding the onus-of proof for consent should
be extended to all forms of rape. Some were concerned that such.
extensive criminal powers could be used against male -activists, and
would constitute an undue violation of civil liberties.!** The amendments
to the rape law did not go so far as to shift the burden of proving consent
onto the accused, but introduced  a presumption in favour of a victim
who stated that she did not consent and restricted the application of this
clause only to cases of custodial rape. Nevertheless, the question of the
reliance of the women’s movement on the state and more specifically,
on the power of criminal law has remained controversial. While some
within the women’s movement have continued to lobby for criminal
legislation to protect women against violence, others have grown increas-
ingly concerned about the willingness of the state to enact such legislation
and thereby extend its criminal powers.!*

In the aftermath of the campaigns to amend the rape laws as well as
a similar campaign te reform the dowry laws,'*" a sense of disillusionment
seemed to take root in the women’s movement regarding the role that
Jaw reform could play in improving women’s lives.

‘The discovery that there was no connection at all between the enact-
ment of new laws and their implementation had left many feeling
rather bitterly that the Government had, with the greatest of ease,
side-tracked their demands, and this gave rise to further questions
about the efficacy of basing campaigns around demands for changes
in the law.'®

Yet, the disillusionment experienced by many women’s groups did not
lead to a complete abandonment of law. Some women’s organizations
shifted their focus away from law reform, and towards taking up the
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individual cases of women in courts.'* Litigating these cases became a.
more significant focus for some women’s organizations, who sought to
provide legal assistance, and other forms of support for women going
through the judicial system. And at the same time, many feminists
became concerned with the lack of institutional support for women, as
a result of which many women’s centres were set up in the early 1980s,
‘designed to provide women with legal assistance, health services and
“counselling.'*® :

The Shah Bano Controversy and the
Unijorm Civil Code
As events developed through the 1980s, women’s organizations did not
shy away from further demands for law reform. The Shah Bano contro-
versy gave rise to a campaign for the reform of personal laws through
a Uniform Civil Code. Shah Bano, a 73 year old Muslim woman, who
was divorced by her husband of 40 years brought a petition for mainte-
nance from her husband under section 125 of the Criminal Procedure
Code. According to Muslim personal law, she would only have been
entitled to maintenance for the period of iddat, that is, three months after
the divorce. In April 1985, the Supreme Court held that she was entitled
to maintenance under section 125.%! Although this was not the first time
that the court had made such an order, its comments on the Quran
provoked enormous outcry. The court had held that allowing this main-
tenance would not violate the Quran. The court further called- for the
enactment of a Uniform Civil Code. Conservative and orthodox forces
within the Muslim community responded with outrage, and cries of
religion in danger. In their view, the Supreme Court had encroached on
the authority of Muslim theologians who alone are permitted to interpret
the Quran. And many within the Muslim community suspected that the
judgement was intended to undermine Islamic law, in accordance with
~ the agenda of the Hindu Right. An independent member of parhament
introduced a Bill to save Muslim personal law. The women’s movement,
along with progressive Muslim organizations, campaigned against the
Bill. The Hindu Right also campaigned vigorously against the Bill, which
in its view, was simply another example of the Congress goVerninent
‘pandering to minorities’. The government, initially supportive of the
Supreme Court decision, reversed its position and supported the enact-
“ment of the Muslim Women's (Protectmn of Rights on Dzvorce) Act in
May 1986, which prov1des that section 125 of the Criminal Procedure
Code does not apply to divorced Muslim Women."*?

The Shah Bano controversy reignited the debate over the Unlform Civil
Code. The women’s movement, whlch had been demandmg a Uniform
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Civil Code since the time of independence, intensified its campaign.
Feminist activists pushed, again, for the adoption of an explicitly
non-sexist, secular code, Support for a Uniform Civil Code did not,
however, come from the women’s movement alone. The Hindu
Righi—the Bharatlya Janata Party (BJP), the Rashtra Swayamsevak
Sangh (RSS), and the Vishva Hindu Parishad (VHP)—also rallied around
the Uniform Civil Code. The very same forces that had vehemently
opposed the demands of women in the independence movement for a
Hindu Code Bill were now _echoing women’s demands for a Uniform
Civil Code.! Needless to say, the Hindu Right’s support for the Uniform
Civil Code. was based on a very different agenda, that i is, of attacking
the rights of minorities and the Muslim community in particular.

The controversy over the Shah Bano case, the Muslim Women'’s Act
-and the Uniform Civil Code was cast in a dichotomous and highly
polarlzed discourse: for or against the Supreme Court judgement; for or
against the Act; for or against the Code.'™ It was this dichotomized
discourse of the debate that madvertently allied the women’s movement
with the Hindu Right, and its vicious attack on minority rights. Desplte
the efforts of some feminist activists and organizations to distinguish
their position, within the broader popular discourse the positions were
seen- as one and the same. Feminist efforts to challenge the oppression
of women within the private sphere of the family was appropriated, and
transformed to support the communalist discourse of the Hindu Right.!**

The sati controversy that arose shortly thereafter is an interesting
contrast to the Shah Bano controversy. The sati of Roop Kanwar in
Deorala Ra_lasthan in 1987, gave rise to a campaign. against sati, and a
demand for further legislation. Roop Kanwar’s public sati.was immedi-
ately followed by a glorlﬁcatlon of sati campaign, as the site of immo-
lation became a pilgrimage spot, orchestrated by the Sati Dharma Raksha
Samiti and other pro-sati supporters.'® The issue rapidly became inte-
grally connected to Rajput commumty identity, and many within-the
Hindu Right stepped in to protect and uphold Rajput ‘tradition’. Sati-was
defended, yet again, as a cultural tradition, sanctioned by religious
scriptures..In opposition, the women’s movement organized marches and
demonstrations, denouncing sati and demanding that the government take
action. The Rajasthan state govemnment moved quickly ‘and introduced
the Rajasthan Sati- (Prevention) Ordinance. in October 1987, and the
central government soon followed with. the Comm:sszon of Sati (Preven-
tion) Act in January 1988.'5 e : -

Both the Shah Bano and the Roop Kanwa.r controver51es ra1sed and
challenged issues of family, religion, tradition and gender.'® Both cases
encountered sharp resistance from conservative and orthodox voices
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within the Muslim and Hindu community, respectively. Both cases sought
legal intervention in the private sphere of the family; a sphere considered
by these conservative views to be governed by the dictates of religion
and scripture, not secular law. In both cases, the eFected communities
responded with outcries of ‘religion in danger’. The women’s movement
had to negotiate these intense forms of resistance in both its campaign
against the Muslim Womens Act and in favour of the Uniform Civil Code,
as well as its campaign in favour of new legislation prohibiting sati. But
in the case of the Shah Bano controversy, the women’s movement, along
with other progressive voices, had to negotiate the additional dilemmas
of proposing reform with a minority community. And in so doing, the
women’s movement found itself with a strange ally—the Hindu Right.
The discursive strategy of challenging discrimination against women
within the private sphere of the family was largely subsumed with the
discursive strategy of the Hindu Right of challenging the legitimacy of
minority rights.

Law, Gendeyr, Patriarchy

Feminist activists within the contemporary women’s movement have,
like their predecessors, tumed to law to advance their struggles to
improve the conditions of women’s lives."”® The legal campaigns have
-met with mixed results. The rape laws were amended, though not as
envisioned by the women’s movement. The women’s movement lost in
-~ its campaign for a Uniform Civil Code, but was successful in its lobbying
efforts in relation to sati. But the campaigns cannot be evaluated in terms
of legislative enactments alone. The broader, political struggle over
meaning also met with centradictory results. The rape campaign did not
transform the legal meaning of rape; it did not succeed in displacing the
problematic constructions of consent, nor the assumptions about women'’s
sexuality. But it did nevertheless have some effect in the struggle over
the social and cultural meaning of rape. The campaign made an inroad
in revealing the violence that women experienced, and in condemning
that violence. Yet, the women’s movement could not ultimately control
the discourse within which this violence was condemned. Shame and
dishonour continued to inform the popular and legal discourse.

The campaign against the Muslim Women's Act and in favour of a
Uniform Civil Code produced a different set of contradictions. The effort
to challenge and condemn the socio-economic discrimination against
women in the family proved to be rather more complicated in the context
of minority communities. Challenging the role and status of woren
within minority communities became a challenge to the very identity of
those communities. Redefining tradition, which has proven to be difficult
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enough within the dominant Hindu community, proved to be even more
treacherous within minority communities. Gender could not be singled
out and redefined, without threatening the very integrity of the commu-
nity to define its own cultural traditions. The effect of the campaign,
although unsuccessful on the legislative front, was to inadvertently con-
tribute to the Muslim community’s sense of vulnerability and to give
further legitimacy to the discursive strategies of the Hindu Right in
attacking this community. In contrast, the sati campaign, although it
raised similar issues in challenging religious and community traditions,
did so within the context of the dominant Hindu community (albeit within
a subset of this community). Here the discursive struggle was, as in the
nineteenth century debates, over the authority to define tradition. The
defenders of sati argued that opponents were aliénated from their culture.
But, in sharp contrast to the debates in the previous century, the oppo-
nents of sati cast their arguments in explicitly feminist terms: sati was
violence against women; it was the most heinous violation of a women'’s
right to life; it was murder.

The contemporary women’s movement engagement with law has been
highly contradictory. On the one hand, feminist activists have success-
fully campaigned for reforms to a broad range of criminal and civil law;
on the other hand, the legislative enactments often fell short of the
demands of the movement. While the law reform campaigns succeeded
in raising public awareness on issues of violence and discrimination
against women, the legislative enactments seemed unable to live up to
the promise of stemming this violence and discrimination. And while
disillusionment with law has grown within its ranks, few within the
contemporary women’s movement advocate relinquishing the terrain of
law altogether. Some observers have been critical of what they believe
to be the inconsistency of the women’s movement’s approach to law.™
Nandita Gandhi and Nandita Shah in their study of the legal campaigns
of the contemporary women’s movement have argued that such criticism -
fails to appreciate both the political understanding of law that informs
the women's movement, as well as the diversity of political strategies
between and among women’s organizations. They argue that ‘[t]here are
practically no groups which have an undiluted faith in the legal system
or which tend to jump into legal campaigns. Rather, there are some who
make more use of the legal system than others’.'®’ Gandhi and Shah’s
interviews with several organizations brings these different legal strate-
gies to light. Some organizations provide women with legal services,
through legal aid cenires; others resort to law defensively; other groups
adopt a ‘law as catalyst’ approach, in which individuals are advised ‘not
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to go to court but vigorously campaign for legal reforms’. Another group
described its approach to law as follows:

...we believe that law and protesting for changes in law are still
important because one can justify one’s position by it. People tend to
believe that if it is a law it must be right, and if it is broken then there
will be punishment. Secondly, it is easier to inform women of their
‘rights’. A husband has no right to beat, a woman has the right to
property therefore she should not forgo her share, etc....

The All India Democratic Women’s Association explained its position
that the demand for laws ‘forms the backbone of any movement for
progress...it is true that laws alone cannot fundamentally alter the legal
status of women...cruelty against women cannot be arrested. It primarily
depends on the success in raising the consciousness of the people against
discrimination against women’.'*” Gandhi and Shah’s review of these
different views suggests that there is no uniform position on the role of
law in the women’s movement.'® Some organizations are more willing
to engage in campaigns for law reform or individual litigation than others.
Some organizations are more reticent than others of the political utility
of such campaigns. Yet, few organizations have relinquished law as a
site of struggle. And conversely, it seems as if few organizations expect
that law will actually deliver its promise of justice to women.'®* Activists
in the women’s movement express the extent to which they are caught
between not being able to afford to ignore the law, and yet, not expecting
the law to be able to bring about significant or effective change. Their
experiences of struggle, victory and frustration have produced an under-
standing of the important yet limited role of law in their efforts to improve
and transform the conditions of women’s lives. _

1In our view, this seemingly contradictory engagement with law reflects
the very real contradictory nature of law itself. The women’s movement
has gained considerable ground. in its struggles to illuminate and condemn
the reality of violence within women'’s lives. The campaigns against rape,
as well as those against dowry, sati, female sex selection, have been
important in the struggle over the social and cultural meaning of violence
against women. These issues of violence against women have been
brought into the public arena, where feminists have sought to redefine
their meaning. Legal provisions may not have been able to stem the
violence; nor have feminists been successful in displacing many of the
assumptions that inform their legal definitions.'®’ But legal discourse has
been central in the very naming of these issues as social practices which
need to be eliminated. -
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Law has been an important site on which feminist activists and lawyers-
have engaged in these contests over the meaning of gender and violence,
as well as family, tradition and cuiture. And while these struggles have
been important, they cannot be celebrated as unequivocal victories.
-Sometimes the feminist discourse has been appropriated by the state, to
justify increasing state power in the name of protecting women. Often
the legislative responses have failed to chalienge the underlying assump-
tions about gender, violence and family. And sometimes, the struggles
have given momentum to the resistant discourses of religious conserva- -
tives. The results of these discursive struggles have been contradictory.
While succeeding in putting issues of violence and discrimination on the
public agenda, the contemporary women’s movement’s engagement with
law has not been able to control the meaning which is given to them.

B Feminist Legal Histories and the
Politics of Meaning

This brief review of the movements for women’s rights since the nineteenth
century suggest that law has played a central, though rather complex role.
In many ways, it has been the demand for law reform that has given each
movement its particular character, and that has mobilized support for (and
against) these movements. Again and again, social reformers and feminist
activists have returned to law, to articulate and embody their demands for
change. Yet, within each movement the demand for law reform was part
of a larger social and political project. Though law reform campaigns were
often a central component in the overall strategy of promoting social and
political change, law was not always seen as a panacea to the social
problems that women faced. Without losing sight of the historical specificity
of each movement for women’s rights, nor the diversity of positions within
each movement, the similarities between these movements cannot escape
notice. Each movement, in its turn, pushed for reforms to the law. Yet,
each movement held, or came to hold, at least some reservations as to what
such legal reform could reasonably be expected to accomplish. As Radha
Kumar has observed:

...doubts and fears about the nature of legislation and the role of the
state have formed a kind of constant undercurrent to movements for
women’s rights, even while they have demanded this or that legislation.'*

She describes the parallels between the campaigns for the prohibition of

sati in the early nineteenth century, and in the late twentieth century as

‘sufficiently close to be startling’:'®’
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Both Ram Mohan Roy and contemporary feminists voiced the unhappy
feeling that they were being thrown back on demands for legislation
at a time when violence against women, and the legitimisation of such
violence, were mounting. Similarly, both expressed fears that legisla-
tion was not only inadequate as a solution, but might actually lead to
a conservative backlash. The orthodox response to both Ram Mohan
Roy and contemporary feminists, in fact, was that neither represented
the ‘true’ desires of Indian women or Indian society, being de-racinated
westernists,'®® ' '

Kumar further observes parallels in the approaches of these activists in
relation to questions of enforcement and under-enforcement of the law.

After recognizing that legislation was being interpreted by the judiciary

in ways that undermined its objective, social reformers in the nineteenth

century and feminist activists in the late twentieth century have sought

further reforms to the legislation to limit judicial discretion.'®® Similarly,

the under-enforcement of the law became cause for concern for both

social reformers and contemporary activists.'”

We want to push this analysis of the similarities between the move-
ments further, and suggest that each movement, in its own way, was
engaged in a discursive struggle. Law has been a site on which each
movement contested dominant understandings of gender, tradition and
culture. In the nineteenth century, social reformers sought to redefine
tradition, and in the process, reconstituted women’s identity as in need
of the protection of the law. In the early twentieth century, women
activists challenged prevailing constructions, by attempting to introduce
a.political subjectivity for women—a role and voice through which
women could enter into the political domain. Although initially framed
within the discourse of Hindu revivalism—of women as mothers of the
nation—by the 1930s, women in the independence movement sought a
fundamental redefinition of gender through the discourse of equality. The -
contemporary women’s movement has again sought a redefinition of
tradition and gender, in revealing and challenging the violence and
oppression that women have experienced in their lives.

The content of the legal strategies pursued by the successive move-
ments for women’s rights differed in significant ways. Social reformers
in the nineteenth century sought largely protective legislation for women.
The legislative reforms were all based on the underlying assumption that
women were naturally different from men, and that these differences
needed to be recognized in order to protect women. Women were seen
to be, by nature, wives and mothers. They were located exclusively within
the family—sati, the prohibition on widow remarriage, child mar-
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riage—against which women needed to be protected. There was no
challenge to the construction of women’s identities as wives and mothers,
within the familial sphere. Nor was there any claim made to the equality
of women. In stark contrast, the women in the independence movement
in the twentieth century came to demand equality rights for women. The
earlier discourse of women’s uplift which relied heavily on revivalist
ideals of women’s natural roles as mothers of the nation, was displaced
by an increasing reliance on the discourse of equality. The campaign for
women’s suffrage and for women’s constitutional rights were premised
on the demand for formal equality, that is, for the formally equal treat-
ment of women and men. Women in the independence movement sought
to not only improve women’s position in the family, but also, to promote
women’s equality in the public sphere. Equality for women was sought
in civil, political and economic life. And it was the effort to improve
women’s position within the family by extending this discourse of
equality to the family that provoked the strongest reaction. Equality
within the public sphere was easier to sell than was the introduction of
the discourse of equality into the private realm of the family.

In the contemporary women'’s movement, yet another shift in the discourse
and content of the legal campaigns is apparent. Although the women’s
movement has continued to campaign for equality rights where such rights
have not yet been achieved (such as property rights within the family), law
reform campaigns have focused on issues such as sexual and family violence
which are particular to women. Rape, dowry, sati, the indecent representation
of women are all issues which focus attention on women’s differences. In
some ways, the particular legal strategies are resonant of the campaigns for
protective legislation in the nineteenth century. Demands were made to
strengthen criminal and civil laws to protect women against violence. Yet,
unlike the demands of the social reformers, the appeal was no longer to an
underlying assumption of women’s natural differences but rather, an appre-
-ciation of the way in which women’s lived reality is different from men.
The contemporary women’s movement has been structured around e
concept of patriarchy as women have sought to identify and understand
ways in which they have been subordinated through violence, harassment,
and other oppressive social practices.

Despite the differences in the content of the legal strategies, each
movement, in its turn, sought legal intervention in the domestic realm,
and a renegotiation of the public/private distinction. In the nineteenth
century, social reformers sought to prohibit sati and child marriage;
practices which occurred within the family, and which would thus require
legal intervention in a sphere considered beyond the legitimate reach of
colonial law. The campaigns to reform Hindu personal law in the inde-
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pendence movement, and to reform other personal laws in the 1980s
again sought legal intervention in the domestic realm. Within each wave
of reform, it has been these efforts to challenge and transform women’s
role and status within the family that has generated the greatest resistance.
The efforts of each movement to use law as a subversive site were
resisted by powerful, opposing discourses, often cast in the rhetoric of
‘religion in danger’. The campaigns of the social reformers against sati
and child marriage encountered the powerful and opposing discourses of
religious conservatives and political revivalists. In the case of sati, the
discourse of religion was firmly inscribed in dominant structures and
institutions, and set the discursive terrain within which the pros and cons
of sati could be debated. In attempting to redefine ‘tradition’, the effect
of the discursive strategies of the social reformers was to reinscribe the
very primacy of religious discourse, particularly within the private realm
of familial relations. In the case of child marriage, the discursive strate-
gies of the social reformers to redefine ‘tradition’ by legislatively in-
creasing the age of consent had the unintended consequence of
strengthening the opposing discourses of political revivalism. While the
social reformers won the age of consent issue in the narrow sense, the
social and political meaning of the age of consent controversy which
became increasingly dominant in popular discourse was that of the
political revivalists. The campaigns to reform Hindu personal law at the
- time of independence similarly encountered the powerful, opposing dis-
course of both the religious orthodox and the Hindu revivalists. The
discourse of equality that successfully carried the day in the political
sphere was not able to displace the familial discourse that constructed
women as wives and mothers in the private sphere. Paradoxically, the
discourse of equality could not displace the discourse through which
women’s political subjectivity was initially constructed. Rather, this
revivalist discourse of women as wives and mothers continued to haunt
efforts to redefine women’s roles within the family. Although Hindu law
was ultimately reformed, the discursive struggle over the family and
women’s roles therein remained unresotved. The contemporary women’s
movement has continued to encounter these powerful resistant discourses.
Any challenge to the traditional roles, identities and status of women
within the family continues to be met with cries of religion in danger,
and of the family under attack. Moreover, the contemporary women’s
movement has increasingly had to contend with its issues and strategies
being appropriated by the Hindu Right. '
Each movement for women’s rights has seen the discourse of its
demands reshaped through its encounter with these political forces. And
the outcome of these campaigns were often quite contradictory. A legislative
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victory has often had the effect of strengthening a resistant discourse.
The age of consent controversy, and the Hindu Code Bill both, inadver-
tently, strengthened the discursive strategies of Hindu nationalists. The
legislative defeat in the Shah Bano controversy had a similar effect.
Further, each movement has had to contend with the meaning and
implications of engaging with law. At one level, the recurrent dilemmas
was whether the effort to use law in the discursive sirategies would only
aggravate a conservative backlash. At another level, the movements had
to contend with the contradictions of engaging with the very institutional
structures that were identified as oppressive. Social reformers had to
negotiate with the colonial state; feminist activists in the contemporary
movement have had to negotiate with a state that they characterized as
patriarchal. Both of these movements have faced the dilemmas of whether
their campaigns for law reform—particularly in the nature of criminal
law—would serve to strengthen both the power and legitimacy of the
state. Only women in the independence movement were relatively free
of this dilemma, in so far as they were participating in the very project
of building a new, independent and socialist state.

While the content of these discursive struggles was quite different, each
of the movements for women’s rights can thus be seen to have resorted to
law as part of their broader discursive struggle. Social reformers sought to
challenge and displace the colonial construction of Hindu tradition as
barbaric and uncivilized, by reforming and improving the treatment of
women. Women in the independence movement first sought to challenge
the exclusion of women from the public sphere, by reconstructing women’s
identities as mothers of the nation. Subsequently, they came to challenge
the construction of women'’s difference, and te redefine women as equal
to men, in the public and private spheres alike. The contemporary women’s
movement has once again sought to challenge and redefine prevailing
constructions of gender identity, in revealing the multiple ways in which
women have been the victims of male violence, harassment and discrimi-
nation, particularly in the private sphere of the family. And although these
discursive struggles have produced contradictory results, social reformers
and feminist activists have had a significant impact in these efforts to
redefine the meaning of gender and tradition.

Conclusion

Our review of these successive movements for women’s rights has
attempted to highlight both the ambivalence that social reformers and
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feminist activists have expressed in their engagement with law, and the
extent to which these engagements can be seen as efforts to contest
dominant constructions of gender. We have also attempted to illustrate
that the results of these engagements were often contradictory. While
legislative reforms were realized, the unintended consequence was some-
times to mobilize resistant discourses. Legislative victories were thus at
least partially undermined by the meaning given to these measures in
popular discourse. Our reading of this history has attempted to give
content to our argument of the complex and contradictory nature of law
in struggles for social change. We believe that this history has much to
teach us about law’s potential and limitations in the struggles, and that
efforts to further develop feminist legal studies must return again and
again to this history. Feminist legal studies must take as its point of
departure this experience of women’s engagement with law. It should
seek to explain and theorize that experience, with a view to developing
ever more strategic engagements—past and present. As such, feminist
legal studies in India takes the ambivalence towards law articulated by
the women’s movement not as something that can be explained away as
the musings of those who do not understand law’s mysteries, but rather,
as reflecting the lived experience of legal and political struggle. This
ambivalence may provide an important lens through which to study law.
It may help us explore the nature of law, and its relationship to women’s
oppression. And it may help us discover new ways of engaging with law.

Efforts to theorize around the role of law in feminist struggles for
social change must in our view continue to be more firmly grounded in
the history of the women’s movement’s engagement with law. It is a
history rich in struggles, victories, frustrations, and continuing struggle.
It is a history that vividly demonstrates the complexities of legal strate-
gies, and the contradictory nature of law. At the same time, it is important
not to romanticize these struggles as having resolved all the difficult
questions about law. For example, the women’s movement has until
recently largely assumed that women’s oppression in and through patri-
archy is uniform.'” These assumptions have begun to be questioned, as
the middle class, urban and Hindu bias of the movement has been
revealed and critiqued.'™ Feminist activists and scholars are now begin-
ning to further complicate their understanding of the heterogeneity and
specificity of women’s experiences of discrimination and oppression—a
process that has not as yet been extended to legal campaigns. It is
therefore important that we continue to push our understandings and
analysis of these and other dilemmas forward. Feminist legal scholarship
has an important role to play in continuing to complicate our under-
standings of law to better reflect the complex and contradictory nature
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of law, and thereby to assist in the continuing development of ever more
sophisticated strategies for engaging with law. The relationship between
feminist legal studies and the women’s movement’s engagement with
law 1s a dialectic one, in which practice informs theory which informs
practice. Elizabeth Schneider has emphasized this fundamental interac- .
tion between feminist theory and practice as a form of consciousness
raising:

The idea of consciousness raising as a method of analysis suggests an
approach to social change which recognises dynamic tension, reflec-
tion, and sharing as essential aspects of growth. Feminist theory values
this process which starts with experience, generalises through
self-reflection and evaluation, and then returns to experience.'”

This consciousness raising has been the method that the women’s move-
ment itself has used. Feminist legal studies attempts to broaden the circle,
to include feminist legal academics, who may be able to bring particular
theoretical and legal expertise to bear on the questions already under
consideration within the women’s movement. :

[t is important to emphasize that critical reflection on the limitations
of law does not imply a rejection of law’s role in social change. The
history of the successive movements for women’s rights demonstrates
that law has played an important role in challenging dominant construc-
tions of women’s identity.; At the same time, there are many ways in
which law continues to shape and sustain unequal power relations. In
revealing this contradictory nature of law, we remain committed to the
idea that law can be a subversive site; that it can play a role in the
struggles for social change by women and other disadvantaged groups.
However, we believe that it is a mistake to begin with this role in feminist
struggles for social change, without having first examined the extent to
which law constitutes and sustains the subordination of women. We
cannot, in other words, explore the possibilities of law without first, or
at least simultaneously, engaging with the limitations of law. In the
chapters that follow, we will examine these limitations in greater detail.
The chapters that follow must also be seen as part of the effort to
destabilize and subvert dominant meanings, of law, of women, of equal-
ity. We will provide a different lens through which law can be viewed—a
lens that endeavours to illustrate and magnify the way in which law has
operated fo reinscribe women’s subordinate position. We will try to reveal
the extent to which law and legal discourse has not only not treated
women equally, but has been deeply implicated in constituting women
as naturally different and subordinate subjects. It is this contradictory
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nature of law that we will attempt to illustrate throughout the book. We
will return to examine the question of the role of law in social change
in chapter 5 where we will consider the debates on the role of rights
discourse in feminist struggles for social change, and suggest ways to
make our strategies for engaging with law more nuanced and complex.

12.

13.

14.
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note 112 at 101-40.

Ibid at 147—48. As Everett describes, these demands were also presented in terms
of women’s uplift, that is; ‘to enable women to make a large contribution to society
or to relieve women’s suffering. The demands concerning inheritance did not call
for equal inheritance rights for women but did call for increasing women’s rights’,
For an excellent discussion of the reform of Hindu personal law, see also Parashar,
supra note 33 at 77-143.

Everett, supra note 112 at 96-97, 148-49. :

N. C. Chatterjee, ‘26 April 1955 Lok Sabha Debates’ 1955 Vol. IV Part IT as cited

"in Reba Som ‘Jawaharlal Nehru and the ‘Hindu Code: A Victory of Symbol Sub-

stance?’ Qccasional Papers on Perspectives in Indian Development, Centre for
Contemporary Studies, Nehru Memorial Museum and Library, New Delhi, April

- 1992,

Constituent Assembly Debates 1949 Part II, as cited in Som, rb;d at 23.
Chaudhuri, supra note 118 at 188
Everett, supra note 112 at 176.



Feminist Legal Revisions: Women, Law and Social Change 83

134.
135.
136.
137.
138.

139.

140.
141.

142.
143,
144,

145.

146.

147.

148.
149,
150,
151,
152.

Chaudhuri, supra note 118 at 187.

As quoted in Everett, supra note 112 at 98.

Everelt, ibid. at 98-99.

Ibid at 99.

For a detailed review of these campaigns, see Agnes supra note 56, and Kumar supra
note 83.

Tukaram v. State of Maharashtra, A 1979 SC 185. Mathura’s case was preceded by
Rameeza Bee’s case, which was the first case to give rise to a concerted campaign
against rape. Rameeza Bee was raped in police custody, and the failure of the state
to take any action against the officers precipitated a mass demonstration, The case
set the stage for a major campaign against rape in police custody.

From A Study by Stri Sangharsh, as quoted in Kumar, supra note 85 at 142.

As Flavia Agnes describes, supra note 56 at WS-20, the Bill included a provision
making the publication of accounts of a rape irial a non-bailable offence. ‘This meant
a virtual censorship of press reports of rape trials. This was ironical because the
public pressure during the campaign was built up mainly through media publicity
and public protest’,

Thid at WS-21.

Prem Chand v. State of Haryana, A 1989 SC 937.

Ibid. The decision gave rise to an outcry that the courts were still taking past sexual
conduct into account, along with all the other traditional assumptions about women’s
virginity and chastity. A subsequent petition for review of the order was dismissed

by the court, but in so doing, the court took the opportunity to “clarify’ its reasoning,

noting that the only relevant conduct had been the victim’s delay in reporting the

rape. For a further discussion of this case, see chapter 2.

The socialist feminist conference in Bombay in 1980 had a major debate over the
proposal to extend this clause to all forms of rape. While some feminist organizations

supported the extension, others were opposed on the ground that it would be giving
the state too much power. Ultimately, the anti-extensionists carried the day, but the

debate had been fierce and divisive. See Kumar, supra note 85.

For example, Agnes, supra note 56 has argued at WS-19 that “{iJnstead of empow-,
ering women, the law serves to strengthen the state. And a powerful state conversely

means weaker citizens, which includes women’.

The anti-rape protests were followed by campaigns against dowry. Women’s organi-
zations across the country sought to bring public attention to this long hidden violence

against young, newly-married women. (Mary Fainsod Katzenstein ‘Getting Women’s

Issues onto the Public Agenda: Body Politics in India’, Samya Shakti, Vol. VI

1991-92, 1 at 8-9.) The experience with the campaign to reform dowry laws was

similar. While a new law was introduced in 1985, it too fell short of the demands

of the women’s movement. See generally Agncs supra note 56.

Kumar, supra note 85 at 143.

Ibid

Ibid,

Mohammad Ahmed Khan v. Shah Bano Khan A 1985 SC 945,

According to the Act, which effectively codifies Muslim personal law of maintenance,

a divorced woman’s husband is obliged to return her riehr (dower) and pay her

maintenance during the period of iddat. If the divorced woman cannot support herself
at the end of that period, her children, parerits or relatives who would be entitled to

inherit her property, are responsible for her support. If they cannot support her, the

responsibility then falls to the state Wakf Boards.
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For a more detailed discussion of the Hindu Right, its political ideology and
sirategies, see chapter 4.

Nasreen Fazalbhoy ‘The Debate on Muslim Personal Law’ (Paper presented at the
Third National Conference on Women’s Studies, Chandigarh, 1-4 October 1986)
argues at 8 that the debale was ‘reduced simply to a fight between those who were
(for) and those who were against the judgment. Those who took a position (for)
became (he ‘progressives’ and those against, the ‘fundamentalists’. This highty
dichotomized discourse virtually displaced any progressive Muslim voice within the
debate. At 9, she writes: ‘Those who were against the judgment were the protectors
of the Shariat, fighting against distortions in the Quran and those who supported the
judgment were those who wanted to destroy 1slam or use it for their own purposes.
Muslims who supported the judgment were simply excluded from participating in
the debate since they were considered to be oﬁtSiac the pale of Islam. The protagonists
here were therefore muslims and nonmuslims’. o _

The role of the Uniform Civil Code in the agenda of the Hindu Right is discussed
in preater detail in chapterd. . ' E

For a more detailed account, see Kumar, supra note 85 at 175-81 _
It is ot clear that the passage of this Act represents an unequivocal feminist victory,
or a feminist victory at all. As L_ala Mani has written in ‘Multiple Mediations:
Feminist Scholarship in the Age of Multinational Reception” in Helen Crowley and
Susan Himmelweit, eds., Krowing Women: Feminism and Knowledge (Cambridge,
England: Polity Press in Association with the Open University, 1992), at 317 many
“feminists warned against the danger of demanding meore stringent laws and greater
state intervention. ... They highlighted the appalling lack of will demonstrated by the
state in prosecuting Roop’s inlaws, and the possibility that the state would merely
abuse the grealer powers that would accrue to it’ :

And as Indira Jaising in “The Murder of Roop Kanwar’, The Lawyers (January 1987)

- has asked in relation to the passage of this Act: ‘Is the Indian Penal Code dead when

it comes to crimes against women?’. Flavia Agnes has similarly qqestibned whether

_ the state’s willingness to vest more power in quasi-criminal legislative, alongside

158.

the fact that the legislation punishes women who attempt to commit sati, can really
be said to be a feminist victory. Agnes supra note 56. -

Both 'the Commission of Sati [Prevention] Act, 1987, and the Muslim Women's
(Protection on Divorce) Act have been challenged as violating women’s fundamental

* -rights. Both cases remain pending in the Supreme Court. In this respect, these cases

159,

are illustrative of the dynamic of the women’s movement's engagement with law.
Having lost their campaigns within the legisiative arena, these campaigns have been

~ reformulated’ in_the judic_i'_al arena: law is again being used to challengg law,

The efforts to reform personal laws and sati laws were not the only. campaigns for -
law reform during the 1980s. Throughout the decade, other important struggies for

*legal reform included the effort to ban the use of amniocentesis for sex determination.

Women'’s o_rganizations mobilized around individual cases, such as:Mary Roy’s

challenge to the Travancore Christian Succession Act, 1916, as violating her right te

- equality. During this period, women'’s organizations have also focused on the question
- of women’s access to the judicial system, and have organized around providing
- - women with legal counsel, legal aid, as well as demanding reforms to the court

' system, such as family courts, alternative dispute resolution and mahila panchayats.

Again in the 1990s; notwithstanding the skepticism about the role of law, many
womien's organizations continue to turn to law to advance their stratégies for im-

‘proving Lhe conditions of women’s lives. Campaigns for law reform continue which
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reflect the increasing maturity and sophistication of the movements, in the way the
reforms are formulated and the campaigns conducted. A recent example is the effort
to further reform the law on sexual assault. Initially commissioned by the National
Commission on the Status of Women to examine the problem of child rape, an ad-hoc
committee has proposed wide ranging amendments to the rape law. These recom-
mendations go further than the earlier reform proposals of the mid-cighties, in seeking
to challenge the ideological assumptions on which the rape law is based. The new
proposals suggest a broader definition of rape to include different forms of sexual
assault and thereby include all forms of non-consensual activity between adults. The'
recommendations sought to challenge assumptions of female sexuality and ensure
that it was available to women regardless of their marital and familjal status. The
Commission unfortunately refused to take up the bill despite the enthusiastic support
it received from women’s groups and institutions both within the country and abroad.
Nevertheless, the draft recommendations have been used by women’s organizations
to initiate a national discussion on sexual assault and on the need for further reforms.
See Shomona Khanna and Ratna Kapur, Memorandum on Law Reform Relating to
Sexual Offences, Centre for Feminist Legal Research, 1996. The women’s movement
has also continued to resort to the judicial system, in supporting women in their
individual cases. For example, in September 1992, Bhanwari Devi, a middle aged,
informally educated rural woman, working for a government sponsored women’s
empowerment programme, was raped by several high-caste men from her village.
The rape was an act of retaliation against her work with a campaign to stop the
practice of child marriages which was prevalent in the community among the upper
castes. The women’s movement rallied to support Bhanwari in getting a criminal
case registered against her rapists who were subsequently arrested. In November
1993, all of the accused were acquitted by the District and Sessions Court in Jaipur..
The women’s movement once again rallied to file an appeal in the High Court, and
at the same time continuously generated publicity for the case through the visual
and print media, and holding a public hearing.

Upendra Baxi, for example, after reviewing several different understandmgs of the
role of law held by different women’s organizations, concludes that ‘the legal order
remains a big puzzle for those committed to struggle and action for the emancipation
of women’. Quoted in Nandita Gandhi and Nandita Shah, Issues at Stake: Theory
and Practice in the Coniemporary Women's Movement in India (New Delhi: Kali,
1992) at 269.

Ibid. at 270.

Ibid.

Ibid. at 213. In Gandhi and Shah’s words: ‘Undoubtedlsy the law and legal reform
are an integral part of the movement’s campaigns and strategy. This has raised a
number of reactions: one opinion is that legal reforms are a safe, status quo strategy,
another that legal reform is a meaningless pursuit undertaken at the cost of concrete,
grassroots level activities. And there is always that gnawing, recurring question about
whether efforts at legal reform have any impact on the lives of women'.

Ibid at 268. Gandhi and Shah conclude: ‘Even the most liberal of those within thie
movement have little hope that laws can change social discrimination and customs’
or that the state will be an impartial dispenser of justice. Groups are aware that
women are surrounded by a prevalent patriarchal ideology which permeates every
part of their lives including the legal system, to deny them their rights, equality and

~ freedom.... The majority of the women’s groups see legal reform as a bread strategy

for challenging the inferior position of women and the injustices heaped on them,
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for legitimacy and social recognition of their issues; and for some short term legal
redress’.

See Agnes, supra note 56 at WS 21-22.

Kumar, supra note 85 at 4.

Ibid

Ibid

Ibid.

Ibid. at 166. Kumar, supra note 84 observes, at 143-44, some of the important
differences between the centres at the beginning of the twentieth century, and those
established in the 1980s. She suggests that the 1980s centres were distinctive in their
effort to provide services to address a broad range of issues, in their explicitly
feminist, rather than social welfare, philosophy, and in adopting a more flexible and
individualist approach to women’s problems. Other interesting parallels included a -
similar shift in the focus of the social reformers at the end of the nineteenth century
from law reform to social services and the shift of the contemporary women'’s
movement in the 1980s. Just as the social reformers turned to providing services for
widows following their recognition of the limited effect that the reform of the law
was having on these widows’ lives, so too did the contemporary women’s movement
shift to providing services for women following their disillusionment with the effect
of law reform on bringing about meaningful change in women’s lives. .

In fact, each of the movements for women’s rights have assumed the commonality
of women’s experience. Virtually no attention was given by the social reformers (o
the ways in the which the practices of sati and child marriage might affect women
of different class, caste or religious backgrounds differently. The problems of pre-
dominantly middle class, upper caste, Hindu women were universalized as the
problems of women. Women in the independence movement were largely drawn
from a similar middle class, upper caste and Hindu background. Although some of
these activists identified as socialists and communists, and were thus attentive to
issues of class, little attention was given to the potential significance of other
differences. This early women’s movement has also been criticized for its elitist’
nature, and its failure to mobilize support among working class and rural women
(see Everett, supra note 112 and Kumar, supra note 85). And the focus on the reform
of Hindu personal law in the end left the problems faced by women from other
religious communities off the political agenda. The contemporary women’s movement
has similarly focused on the commonality of women’s oppression across class,
cultural and religious differences.

Agnes, supra note 56, Akerkar, supra note 27.

Elizabeth Schneider, ‘The Dialectics of Rights and Politics: Perspectives on the
Women’s Movement’ (1986) 61 New York University Law Review 589 at 603,
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would be impossible for any marriage to continue for long. It cannot be denied that
sexual activity in marriage has an extremely favourable influence on a woman’s mind
and body. The result being that if she does not get proper sexual attention, it will
lead to depression and frustration’. In Sirajmohmed Khan v. Hafizunnisa Yasinkhan,
A 1981 SC 1972 the Supreme Court stated, at 1976: ‘Here is a wife who is forced
or compelled to live a life of celibacy while staying with her husband who is unable
to have a sexual relationship with her. Such a life is one of perpetual togture which
is not only mentally and psychologically injurious, but even from the medical point
of view is detrimental to the heaith of the woman’. Again, in Srikant Rangachary
Adya v. Anuradha, A 1980 Kant 8 the High Court stated at 13: ‘In these days it
would be an unthinkable proposition to suggest that the wife is not an active
participant in the sexual life and therefore, the sexual weakness of the husband which
denied normal sexual pleasure to the wife is of no consequence and therefore cannot
amount to cruelty.... It has been said that the sexual relations when happy and
harmonious vivifies woman’s brain, develops her character and trebles her vitality.
It must be recognised that [there is] nothing more fatal to marriage than disappoint-
ments in sexual intercourse’. The court further stated held: “In the context of the
changing status of women in society such a proposition (that the wife cannot refuse
to stay with her impotent husband) would seem outdated and obsolete.... In other
words, the court cannot compel the wife to stay with the husband on the ground that
the husband though he is forcing her in a situation where her physical and mental
well being might be adversely affected, as there is no intention on the part of the
husband to inflict that cruelty, she should suffer that predicament without demur and
be satisfied with a grab to bite and some rags to clothe her and 2 roof over her head’.
At the same time, mere allegations about a husbands impotency without further proof
have also been regarded as a act of crueity against the husband. In Skhanti Devi v. Raghav
Prakash, A 1986 Raj 13, the court held at 16, that a wife’s allegation that her husband
was impotent should not ‘be lightly ignored as in 2 matrimonial matter it is [a] serious
stigma on the manhood and is bound to cause grave mental agony and pain resulting
in cruelty to the husband’. The decisions can be seen as somewhat contradictory. On
the one hand, they constitute a recognition of women’s sexual needs and agency within
marriage. But, on the other hand, the decisions ¢an also be seen within the more
traditional framework that recognizes the need to restrict women’s sexual needs to
within the confines of marriage fo ensure her sexual fidelity. If such needs are not
met, she will become unruly and threaten the basis of the marital relationship.
A 1988 Del 121. - -
Jbid. at 125.
Ibid at 128. o : . .
The Act was passed as an increasing number of Muslim women were apostatizing or
leaving Islam and embracing another religion in order to get out of difficult marriages.
Apostacy was Tegarded as dissolving 2 marriage according (o Hanafi law. For a more
detailed discussion see Archana Parashar, Women and Family Law Reform in India:
Uniform Civil Code and Gender Equality New Delhi: Sage Publications, 1992) at 15 I,
See discussion in chapter 1. L T
Radha Krishna Sharma, Nationalism, Social Reform and Indian Women (Patna: J anaki
Prakashan, 1981) at 246. ' '
Section 9, Hindu Marriage Act, 19553, section 22, Special Marriage Act, 1954,
sections 32 and 33, Indian Divorce Act, 1869; section 36 Parsi Marriage and Divorce
Act, 1936. '
. A 1964 Punj 28.
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Ibid. at 29, para. 4.

Ibid,

A 1966 MP 212.

Ibid. at 214, para. 10.

Ibid.

A 1978 P&H 134. See also Deepa Suyal v. Dinesh Chandra Suyal, A 1993 All 244,
where the court dismissed an appeal by the wife against the decision of a lower court
granting her husband’s petition for the restitution of conjugal rights. The wife left
the matrimonial home as a result of the dowry demands made on her by her husband
and his family. She also took up a job with the Central Reserve Police Force which
the husband opposed. He stated that it was not necessary for his wife to take up a
Jjob as he was ready to maintain her and give her all the comforts she needed. The
court directed its attention to the dowry demands which it held the wife had not
been able to substantiate. As for her job, the court was of the view that she had a
right to serve in the force and that this should be a matter of pride for the husband.
Ibid. at 136, para. 3.

In Pravinaben v. Sureshbhai Tribhovan Arya, A 1975 Guj 69, the fact that the husband
was able to live with the wife in the place where she was first posted and as a result
of which a daughter was born to them was held not to constitute a case in which
there was a withdrawal by the wife from the ‘society’ of the husband. The issue was
not whether the wife had withdrawn from the husband without reasonable cause, but
whether she had in fact withdrawn from him. The birth of the daughter was sufficient
evidence to disprove withdrawal and prove that there was enforced separation as a
result of the requirements of the wife’s job. There was no conscious choice on her
part to remain separate from the husband, and she was able to demonstrate that she
continuously invited the husband to be with her and enjoy a sexual relationship with
her.

Garg v. Garg A 1978 Del 296.

Ibid, at 299.

Ibid at 302. The general rule appears to be that a wife has a duty to live with her
husband: see Ramakrishna Pillai v. Vijaykumari Amma, A 1990 Ker 55.

Similarly, in Radhakrishnan v. N. Dhanalakshmi A 1975 Madras 331, a husband
sought a transfer in his job to a place other than where the parties resided. He
subsequently filed a petition for restitution. The court refused to allow the petition
on the grounds that it would require the wife to resign her job which helped to
sustain both her and her child as the husband’s earnings were very meagre. Moreover,
the wife had no intention of denying her company to her husband.

A 1963 MP 5. .

Ibid. at para. 10.

The courts are frequently aware that the restitution of conjugal rights is often used
as a strategy for securing a quick divorce. If a wife does not comply with an order
for restitution of conjugal rights, 2 husband can file for divorce on this ground which
becomes cflective within one year. This raises a dilemma for women who do not
want to resign their jobs or retumn to abusive situations, yet want the marriage to
continue. The cases demonstrate that the courts are inclined to find reasonable cause
for withdrawal when it is demonstrated that the husband’s conduct was such that it
was not possible for the wife to remain in the matrimonial home, or if her decision
to leave was taken with his consent. There is no comresponding right of the wife to
choose to set up the matrimonial home elsewhere or to choose a career over her
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121,

122.
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obligation to reside in the matrimonial home. A wife’s priority must be the matri-
monial home and compliance with her husband’s wishes and desires.

The constitutionality of these provisions were challenged, but upheld by the court
in Abdul Aziz v. Bombay A 1954 SC 321, and again in Sowmithri Vishnu v. Union
of India A 1985 SC 1618. These constitutional challenges are discussed in consid-
erable detail in chapter 3. ' _ '

In Alamgir v. State of Bihar A 1959 SC 436, the court considered section 498 of
the Indian Penal Code, 1860, dealing with the enticement of a married woman for
the purposes of having illicit intercourse. In the court’s view, this section was similar -
in purpose to section 497 on adultery, and the court’s comments thus shed light on
the purpose and justification of these adultery provisions: ‘The provisions of section
498, like those of section 497, are intended to protect the rights of the husband and
not those of the wife. The gist of the offence under section 498 appears to be the
deprivation of the husband of his custody and his proper control over his wife with
the object of having illicit intercourse with her.... [T]he prima facie consent of the
wife to deprive her husband of his proper control over her would not be material. It
is the infringement of the rights of the husband coupled with the intention of illicit
intercourse that is the essential ingredient of the offence’. (at 439).

See Flavia Agnes, ‘Protecting Women Against Violence? Review of a Decade of
Legislation, 1980-89", Economic and Political Weekly (25 April 1992) WS-19.
Tukaram v. State of Maharashtra A 1979 SC 185.

Premchand v. State of Haryana A 1989 SC 937.In a subsequent review petition,
the court held that in referring to the ‘conduct’ of Suman Rani, they were neither
characterizing her as ‘a woman of questionable character and easy virtue nor made
any reference to her character or reputation’. Rather, the court tried to argue that in
fact it had been referring to her conduct ‘in not telling anyone for about 5 days about
the sexual assault perpetrated on her...’ State of Haryana v. Prem Chand A 1990
SC 538. The court’s effort at backtracking in the wake of considerable public

‘controversy was difficult to sustain on the face of the express reasoning in the

decision. Moreover, the Supreme Court has since held that any delay in reporting a
rape should not be held against a rape victim, since there are many reasons that
women, particularly rural women, may be unable to report the rape right away. It is
difficult to read the Suman Rani case outside of the traditional assumptions about
women’s sexuality, and the distinctions between illegitimate (public) and legitimate
(private) sexuality. :

See also Pratap Misra v. State of Haryana A 1977 SC 1307, where the convictions
of three men from the National Cadet Corp for raping a 23 year old pregnant woman,
were reversed. The victim, who had miscarried five days after the rape, was the
second wife of her husband, Bata Krishna. Because her husband had not divorced
his first wife, the second marriage was not valid, and in the court’s view, their
relationship was not one sanctioned by marriage, but rather, one of ‘illicit intimacy’,

-in which the woman was described as a ‘concubine’. One of the grounds on which

the convictions were overturned was that the accused may ‘have entertained some
suspicion that [the prosecutrix] was not 2 good character and was merely a concubine
of [Bata Krishna). In this case, the fact that the victim was the second wife of her
husband was sufficient to strip her of the protection of familial ideology—she was
not a chaste and loyal wife, because in the court’s view, she was not a wife.

For example, in Krishnan Lal v. State of Haryana A 1980 SC 1252 involving the
rape of a minor, the court upheld the conviction of the accused. Krishna Iyer I, as
he then was, rejected the argument that women lie about rape on the grounds that:
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‘(Iln rape cases, courts must bear in mind human psychology and behavioural
probability when assessing the testimonial potency of the victim’s version. The
inherent bashfulness, the innocent naivete and the feminine tendency to conceal the
outrage of masculine sexual aggression are factors which are relevant to improbabilise
the hypothesis of false implications’. Similarly, in Bharwada Bhoginbai Hirjibhai v.
State of Gujarar A 1983 SC 753, the court stated: ‘A girl or 2 woman in the tradition
bound non-permissive society of India would be extremely reluctant even to admit
that any incident which is likely to reflect on her chastity had ever occured. She
would be conscious of the danger of being ostracized by the society or being looked
down by the society including by her own family members, relatives, friends, and
neighbours. She would face the risk of losing the love and respect of her own husband
and near relatives, and of her matrimonial home and happiness being shattered. If
she is unmarried she would apprehend that it would be difficult to secure an alliance
with a suitable match from a respectable or an acceptable family. In view of these
and similar factors the victims and their relatives are not too keen to bring the culprit
to book. And when in the face of these factors the crime is brought to light there is
a built-in assurance that the charge is genuine rather than fabricated’. See also State
of Maharashtra v. Chandraprakash Kewalchand Jain, A 1990 SC 658, at 665 para
27 where the court stated, ‘Courts must also realise that ordinarily a woman, more
so a young girl, will not stake her reputation by leveling a false charge concerning
her chastlty

In Balwant Singh v. State of Punjab A 1987 SC 1080, a woman aged 19/20 was
gang raped by four men. The court rejected the argument that as she had not resisted,
she must have consented, and held that 2 woman of such an age was not expected
to offer resistance as would cause injuries to her body. The court was influenced by
the medical evidence which indicated that she had been a virgin.

Vol. 1 at 629. :

See Katherine O’Donnovan, Family Law Matters {London: Pluto Press, 1993) at 1.
Sections 376(1) and 376(2) of the Indian Penal Code, 1860.

See generally G. D. Ghadge, 1980 Cr. LY. Bom 1380; Chitranjan Dass v. State of
UP A 1974 8C 2352; Fazal Rab Choudhary v. State of Bihar A 1983 SC 323.
Section 20 of the Jmmoral Traffic Prevention Act, 1956, was challenged in Shama
Bai and another v. State of U.P. A 1959 All 57, and in State of U.P. v. Kaushiliya
A SC 1964 416 as violating constitutional guarantees. In both cases, section 20 was
upheld. In Kaushiliya, the respondents, a group of ‘prostitutes’ working in the city
of Kanpur, argued that section 20 conferred ‘uncanalized and uncontrolled’ power
on the magistrate and enabled him to ‘discriminate between prostitute and prostitute
in the matter of restricting their movements and deporting them to places outside
his jurisdiction, and that it also enables him on flimsy and untested evidence to
interfere with the lives of respectable women by holding them to be prostitutes’.
Although the High Court allowed the petition of the women, the Supreme Court set
aside the decision stating at 421 that “The differences between a woman who is a
prostitute and one who is not certainly justify their being placed in different classes.
So too, there are obvious differences between a prostitute who is a public nuisance
and one who is not. A prostitute who carries on her trade on the sly or in the
unfrequented part of the town or in 2 town with a sparse population may not be so
dangerous to public health or morals as a prostitute who lives in a busy locality or
in an over-crowded town or in a place within the easy reach of public institutions
like religious and educational institutions. Though both sell their bodies, the latter
18 far more dangerous to the public, particularly to the younger generation during
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the emotional stage of their life. Their freedom of uncontrolled movement in a
crowded locality or in the vicinity of public institutions not only helps to demoralise
the public morals, but what is worse, to spread diseases not only affecting the present
generation, but also the future ones. Such trade in public may also lead to scandals
and unseemly broils’. It further held that: ‘The object of the Act is not only to
suppress immoral traffic in women and girls, but also to improve public morals by
removing prostitutes from busy public places in the vicinity of religious and educa-
tional institutions. The differences between these two classes of prostitutes have a
rational relation to the object sought to be achieved by the Act. Section 20, in order
to prevent moral decadence in a busy locality, seeks to restrict the movements of
the second category of prostitutes and to deport such of them as the peculiar methods
of their operation in an area may demand’. As a result, the court concluded that the
differences between prostitutes constituted a reasonable classification on the grounds
that one was clearly more dangerous than the other:

Dowry refers to, and in some ways mislabels, property and gifts given to a daughter
by her parents at the time of marriage, traditionally known as her stridhan. The
stridhan is intended to provide material security to a woman who is otherwise denied
equal property rights under the Hindu personal law. Dowry, in its contemporary
meaning, however, refers to a more recent practice involving the extraction or
extortion of property from the wife and her parents by her husband and in-laws.
There is no legal nor traditional basis for this practice. See discussion in chapter 10
of Paras Diwan and Peeyushi Diwan, Women and Legal Protection (Delhi: Deep and
Deep Publications, 1994) at 158-60.

The offence was made non-cognizable and bailable, suggesting that it was not
regarded as a serious offence at the time of the enactment of the law.

See the Dowry Prohibition Act, 1961

The definition of dowry was extended to include any property or valuable security
given or agreed to be given in ‘connection with a marriage’ rather than ‘in consid-
eration of 2 marriage’. Section 2(a), Dowry Prohibition Act, 1961, introduced by the
Dowry Prohibition (Amendment) Act, 1984. The explanation to the section which
provided that presents made at the time of the marriage to either party would not be
deemed to be dowry was deleted as it was seen to have significantly diminished the
strength of the dowry law. Explanation to section 2, Dowry Prohibition Act, 1961,
omitted by the Dowry Prohibition (Amendment) Act, 1984. '

The amendment raised the punishment to five years and a fine of Rs. 10,000 or the
value of the dowry whichever was more. Dowry was made into a cognizable offence
and the permission of the government to pursue a case was no fonger required. The
Act was not made to apply to presents given to the bride or groom.

Section 498(a), Chapter XX-A, Indian Penal Code, 1860, introduced by the Criminal
Law (Second Amendment) Act, 1983. The Code of Criminal Procedure, 1973, was
also amended fo empower a magistrate to inquire into cases of suspicious death
where a married woman dies within seven years of her marriage. Section 174 of the
Code of Criminal Procedure, 1973, as amended by the Criminal Law (Second
Amendment) Act, 1983.

The fine was increased to Rs. 15,000 and the offence was made non-bailable.
Section 302(b) of the Indian Penal Code, 1860, introduced by the Dowry Prohibition
(Amendment) Act, 1986. The Indian Evidence Act, 1872, was also amended, with the
introduction of section 113B which similarly raises a presumption of dowry death if
the death has taken place within seven years of marriage, and there is evidence of
the woman having been subject to cruelty.
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See Flavia Agnes, supra note 121 at WS 24-27; and Madhu Kishwar, ‘Rethinking
Dowry Boycott’, Manushi (September-QOctober 1988) at 10.

See Kishwar, ibid.; Kishwar, ‘Dowry and Inheritance Rights’, Economic and Political
Weekly (18 March 1989) 587; ‘Continuing the Dowry Debate’, Economic and Po-
litical Weekly (9 December 1989) 2738. For opposing views, see Palriwala,
‘Reaflirming the Anti-Dowry Struggle’, Economic and Political Weekly (29 April
1989) 942; ‘and Laxmi, ‘Family as an Area of Power Struggle’, Economic and
Political Weekly (13 May 1989) 1065.

See Palriwala and Laxmi, ibid. _
Bina Agarwal, 4 Field of Ones Own: Gender and Law Rights in South Asia
(Cambridge: Cambridge University Press, 1994), at 480-83. Agarwal agrees that
realizing inheritance rights for women is crucially important. But she disagrees that
taking dowry can be an empowering strategy for women. In her view, the coercive
elements of dowry are unlikely to be curbed, and dowry is not likely to be a
particularly effective way to increase women’s bargaining position within the family.
Rather, property given as dowry rarely goes to the young woman, but rather is given
directiy to her in-laws. At 483, she writes: ‘In my view, for the inheritance demand
to gather strength will necessitate a refusal by large numbers of women to accept
dowry as a substitute, even in the interim. Of course whether or not individual women
should take such a stand, and sacrifice possible immediate interests for an uncertain
future gain, is not something that others can decide on their behalf’.

A 1991 SC 1532, at 1537,

A 1993 SC 138, at 141. Similarly, State of W.B. v. Orilal Jaiswal A 1994 SC 1418,
in considering whether the young woman had been subject to harassment and cruelty.
prior to her death, the Supreme Court stated, at 1429 ‘The abuse and insult hurled
on the daughter-in-law usually are not expected to be made public so that the
neighbours may have occasions to criticise the improper conduct of the accused’

A 1986 SC 250.

Ibid. at 267.

Ibid. at 267-68.

Ibid. at 268.

Ibid. at 268. -

These passages from Lawman have been quoted frequently with approval—most
recently by the Supreme Court in Kundu!a Bala Subrahmanyam v. State of A.P
(1993) 2 SCC 684, at 701. '

Paniben v. State of Gujarat, A 1992 SC 1817 at 1818.

A 1993 SC 819.

Ibid. at 825,

A 1989 SC 1661. Although the case was not strictly speaking one of dowry death,

the court did comment on the provisions under the Indian Penal Code, and Evidence
Act that would allow it to infer that a young woman’s suicide was a dowry death,
but held that it was untiecessary to resort to such provisions since there was adequate
evidence to convict the husband under section 306 of the Penal Code of instigating
her suicide. '
Ibid. at 1666.

1993 Supp (4} SCC 316, at 325-26.

In attempting to reveal and critique the norms of the self-sacrificing mother which
have informed these decisions, we are not suggesting that the women in question
did in fact commit suicide. In our view, there is little question that the court was
quite correct in rejecting these arguments made on behalf of the accused. Rather, we
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are simply attempting to highlight the assumptions that influenced the court in
rejecting the theory of suicide—assumptions which we believe are informed by
dominant familial ideology.

Supra note 152 at 1822.

Ibid.

Ibid,

Supra note 151 at 700.

There have been some references within judicial decisions to the need to promote
women’s economic dependency, but these comments remain framed within the
discourse of familial ideology. For example, in Laxman Kumar v. State of Delhi, the
Supreme Court cited with approval the comments of the High Court that ‘once
education and economic independence for women is achieved,. the evil of dowry
would meet a natural death. There seems to be force in what the High Court has
said’. Yet, the Supreme Court then went on to elaborate its traditional view of
marriage, and of women's roles therein as quoted before. More recently, the Supreme
Court has again mentioned the importance of economic independence for women in
relation to dowry in the case of Kundula Bala Subrahmanyam V. State of Andhra
Pradesh (1993) 2 SCC 684. At 700, the court stated ‘Lack of education and economic
dependence of women have encouraged the gsreedy perpetrators of the crime’. At

- 701, the court further stated: ‘Change of heart and attitude is what is needed. If man

were to regain his harmony with others and replace hatred, greed, selfishness and

- anger by mutual love, trust and understanding and if women were to receive education

and become economically independent, the possibility of this pernicious social evil

~ dying a natural death may not remain a dream only’. However, it is important to

164.

165.
166.

emphasize that these comments by the court on the importance of achieving economic
dependence came after the court had cited with approval and at length, the passage
from Laxman Kumar on the nature of marriage, and the transfer of a woman as a
plant from her natal family to her marital family. Our point here is that any recognition
of the need for women’s economic independence has been recognized within the
limiting framework of familial ideclogy and its traditional roles for women—the
very framework that has created women’s structural inequality within the family.
Hindu customary law was significantly revised with the Hindu Women's Rights lo
Property Act, 1937, in which the Hindu widow was granted a right to intestate
succession equivalent to a son’s share in separate property among those governed
by Mitakshara, and in all property among those governed by Dayabhaga. The widow
also acquired a life interest in her husband’s undivided coparcenary. The inheritance
rights of daughters, however, remained unchanged. For an excellent and congcise
discussion of customary Hindu rights to inheritance prior to colonial rule, as well as
its reformulation during colonialism, see Bina Agarwal, supra note 143, at 82-98,
198-211. ' '

Section 14, Hindu Succession Act, 1936. _

If there is a predeceased son, his wife and children would inherit the share that he
would be entitled to if he were alive. The children of a predeceased daughter would
similarly inherit the share that she would have been entitled to if she were alive.
These Class I heirs also include the wife and children of a predeceased son of a
predeceased son (but not those of predeceased daughter of a predeceased daughter).
In the absence of Class I heirs, the property would devolve to Class 11 heirs, which
includes nine entries: (1) a father; (2) a son’s daughter’s son, a son's daughter’s
daughter, a brother, a sister (3) & daughter’s son’s son; a daughter’s son’s daughter,
a daughter’s daughter's son, a daughter’s daughter’s daughter; (4} a brother’s son, a
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sister’s son, a brother’s daughter, a sister’s danghter; (5) a father’s father; a father’s

mother; (6) a father’s widow, a brother's widow (7) father’s brother, father’s sister;

(8) mother’s father, mother’s mother; (9) mother’s brother, mother’s sister. The heirs

in an entry exclude the heirs in subsequent entries. If there are no heirs in Entry I

then those in Entry II take, and so on. In the absence of any Class II heirs, the

property devolves on agnates, that is, a person related by blood or adoption wholly

through the males, and then, to cognates, that is, a person related by blood or adoption

not wholly through males. See generally, Mayne s Hindu Law and Usage, 12th edition

(New Dethi: Bharat Law House, 1986) at 948-50.

Section 23, Hindu Succession Act, 1956.

See Mahanti Matyalu v. Oluru Appanama, A 1993 Ori 36 (FB), and Nalla Venkaiesh-

warlu v. Porise Pullamma A 1994 AP 87.

Sripatinath Neogi v. Sm. Ira Rani Sur, A 1992 Cal 60.

Section 23, Hindu Succession Act, 1956. -

Agarwal, supra note 143 at 215.

Dependents are defined to include the parents, the widow, the minor sons, and the

unmarried or widowed daughters.

Section 21(iii) Hindu Adoptions and Maintenance Act, 1956.

Under Hanafi law, the heirs are divided into three categories: 1. sharers, 2. residuaries,

3. uterine relations. The sharers have the first right to the estate and thereafter the

residuaries and uterine relations take respectively.

Thus, if an intestate Ieaves a widow, son, and daughter, the widow will be entitled

to inherit one-eighth of the estate, the son to 7/12ths (or 2/3 of 7/8ths), and the

daughter to 7/24thy (or 1/3 of 7/8ths) respectively.

See M. Hidayatullah and Arshad Hidayatullah, eds., Mulla’s Principles of Mo-

hammedan Law, 19th ed. (Bombay: Tripathi, 1990) at 104.

The provisions of the Act are not applicable to Hindus, Muslims, Buddhists, Sikhs

or Jains, but do include Jews, Armenians, Europeans and Indian Christians. A separate

chapter governs the rules of succession as they apply to Parsis.

Section 33, Indian Succession Act, 1925.

Ibid, section 48.

Ibid,, section 37.

A significant challenge in the area of property law was in the context of the Christian

personal law. In 1986, Mary Roy challenged the Indian Cochin Christian Succession

Act as being discriminatory. Although the case was decided on a technical ground,

x a consequence, the Indian Succession Act, 1925, came to apply to Christians in
avancore, which slightly improved women’s situation Mary Roy v. State of Kerala,

A 1986 SC 1011. Although this did not eradicate the formal discrimination against

women with regard to inheritance, nevertheless the Christian community has sought

to limit the impact of Mary Roy, in particular, its retrospective application. More

recently, the Christian community in Kerala is lobbying the state legislature to negate

the retrospective application of Mary Roy. Thus even the small efforts to secure

women some rights to property remains a contentious issue. In 1991, in a case

concerning the distribution of property, the plaintiff, a Christian male tried to argue

that the daughter of the deceased was not entitled to her one-third share in the

property as she was given stridhan, that is, ornaments and household articles, at the

‘time of her marriage. See E. V. George v. Annie Thoman, A 1991 Ker 402 (DB).

The court held that there was no law in the light of Mary Roy that disqualified a
daughter to inherit her parents property. The court stated that the challenge was an
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182.

attempt to resurrect the provisions of the Cochin Christian Succession Act, which
were superseded by the Indian Succession Act, 1925.

The 1925 Act also governs succession regarding Parsis. Prior to 1991, a number of
discriminations against females existed, ensuring that property remained substantially
in the hands of male heirs. For example, prior to the amendment, the Act provided
that a son was entitled to inherit a share that was double that of each daughter. Other
provisions included one which stipulated that where a Parsi male died leaving one
or both parents, the father was to receive a share equal to half the share of a son
and the mother was to receive a share equal to half the share of a daughter (sec
section 57, Indian Succession Act, 1925). If the intestate was a female Parsi, then
her property was distributed to the widower and her children in equal shares: see
section 52. In case the child of an intestate died during his/her lifetime, the succession
was dependent on whether the child was a son of a daughter. If a son died, then his
widow and children would be entitled to share in the property. However, if a daughter
died, the widower would be excluded and her children alone would share. The earlier
position reflected the assumptions of economic dependency of 2 widow on a deceased
in comparison to the position of a widower. These provisions have been amended.

_ The children are now entitled to an equal share in the property of an intestate—that

183.
184.

185.

186.

is, sons and daughters shall inherit equally (see sections 3, 4 and 5 of 4cr 51 of
1991, which amends sections 51, 54 and 55 of the Indian Succession Act, 1925).
Similarly, the previous discrimination between parents has been removed and they
are now entitled to a share which is equal to half of the share of each child: section
51 of the Indian Succession Act, 1925 as amended by section 3 of det 51 of 1991.

Agarwal, supra note 143 at 260-68.

Ibid. Agarwal discusses a host of obstacles to women asserting their property claims
against their brothers. She also reveals the obstacles that her natal family may impose
to real control over land that a woman may lawfully inherit, See ibid. at 292-315.

The regime of separate property was introduced through the Indian Succession Act,
1865, section 4, which provided that no person by marriage would acquire any interest
in the property of the person he or she marries, and that married women were to be
the absolute owners of all property vested in, or acquired by them. The Married
Women's Property Act, 1874 (Act No. 3 of 1874) further provided, inter alia, that a
married women was entitled to hold wages, carnings, money or other property
acquired through her employment as her separate property.

Under the Hindyu Marriage Act, 1955, a court is entitled to make such orders as are

' necessary with respect to property that was presented to the parties jointly at or about

187.

the time of the marriage: section 27, Hindu Marriage Act, 1955. This provision does
not deal with any property acquired subsequent to the marriage and is only concerned
with such property or articles that belong jointly to the parties or were given to them
individually at the time of the marriage but have come to be used or dealt with
jointly (Pratibha Rani v. Suraj Kumar, A 1985 SC 618 and Suresh Kumar v. Smt.
Saroj Bala, A 1988 P&H 217; see also Nandini Sanjiv 4huja v. Sanjiv Birsen Ahuyja,
A 1988 Bom 239). However, the Act does not allow a divorced woman ar equal
share of property, income and assets, unless these are in joint names or were gifts
before or at the time of her wedding: Swbash Lata v. V. N. Khanna, A 1992 Del 14.
Thus, the work that women contribute, both directly and indirectly, to the acquisition
and maintenance of property during the marital relationship goes unrewarded on
marital breakdown. ' L

The failure to recognize marital property has been extensively criticized. The Report

of the Sub-committee on Women'’s Role in a Planned Economy in 1940 recommended
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that ‘the income and acquisition from any sources whatever made or acquired during
the coverture will be owned by the husband and wife jointly’. Recommendation 68,
Report of the Sub-committee on Women's Role in a Planned Economy. The reforms
to Hindu personal law did not address these recommendations. In 1975, the govern-
ment’s Report of the Committee on the Status of Women again recommended that a
wife should be able to claim to be part owner of property acquired during the marital
relationship. See Government of India, Towards Equality: Report on the Status of
Women in India (New Delhi: Ministry of Education and Social Welfare, 1975) at
140. Despite these recommendations and the continuing demands of the women's
movement, no such reforms have yet been introduced to Hindu or any other personal
law in relation to marital property. As these reports have recognized, the failure to
recognize marital property has the effect of reinforcing women's economic depend-
ency within the family. On marital breakdown, women are left with no independent
source of financial security, but are instead forced to continue to rely on their
ex-husbands through maintenance. For an argument in favour of recognizing marital
property, see Poojitha, ‘Community of Property Regime: A Call for Matrimonial
Property Rights® in (1993) 1 National Law School Journal (Speciat Edition—Femi-
nism and Law) 155. -

See section 18 of the Hindu Adoption and Maintenance Act, 1956 under which a
wife is entitled to be maintained by her husband during her lifetime; section 24 of
the Hindu Marriage Act, 1955, under which either spouse can claim interim main-
tenance which is generally one-fifth of the net income of the respondent, who is
generally the husband; section 36 of the Special Marriage Act, 1956, applicable to
interreligious marriages, which provides that interim maintenance can be paid to the
wife after having regard to the husband’s income, in order to ensure that she can
support herself and bear the cost of proceedings; by a Muslim man to his wife -during
the course of the marriage (see Mulla’s Principles of Mohammedan Law, supra note
128 at section 278), although she is only entitled to support on divorce during the
period of iddat, that is for three menstrual cycles following the divorce; under the
Indian Divorce Act, 1869, a woman is entitled to interim maintenance from her
husband, during the matrimonial proceedings for nullity, judicial separation, divorce
and restitution of conjugal rights, and the amount cannot exceed more than one-fifth
of the husband’s income (see section 36, Indian Divorce Act, 1869); there is no such
limit on permanent maintenance awarded at the time of a divorce or judicial
separation (see section 37, of the Indian Divorce Act, 1869); and under section 39
of the Parsi Marriage and Divorce Act, 1936, interim maintenance is payable to a
wife up to one-fifth of the husband’s net income, and permanent alimony is also
available to the wife under section 40 of the same Act.

Section 18, Hindu Adoption and Maintenance Act, 1956.

Section 25 of the Hindu Marriage Act, 1955.

Section 10, Indian Divorce Act, 1869.

Sections 39 and 40 of the Parsi Marriage and Divorce Act, 1936.

Section 37 of the Special Marriage Act, 1956.

Section 278, Mulla’s Principles of Mohammedan Law, supra note 176. A further
limitation to a Muslim woman’s rights was introduced by the Protection of Muslim
Women's Rights on Divorce Act, 1986, which restricted a Muslim woman’s right to
maintenance on divorce to three menstrual cycles (section 3).

Statement of the Mahila Morcha, the women’s wing of the BIP, discussed in greater
detail in chapter 4.

Constitution of India, Articles 39 and 42.
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See for example, the Factories Act, 1948, the Plantations Act, 1951, the Mines Aci,
1966, and the Bidi and Cigar: Workers Act, 1966.

Shramshakti: Report of the National Commission on Self-Employed Women and
Women in the Informal Sector (New Delhi: National Commission on Self-Employed
Women and Women in the Informal Sector, 1988).

Government of India, Towards Equality, supra note 187 at 63. The Report found
that 94 per cent of women workers were in the unorganized sector. See also the
National Perspective Plan, supra note 33. Ibid. at 28 which reported that ‘approxi-
mately 90 per cent of women workers are engaged in the unorganized sector. Of
these over 80 per cent are in agriculture and allied occupations. In the organized
section, women constitute only 13.3 per cent of all employees’. As the National
Perspective Plan for Women has further observed 'women are concentrated in
occupations which are usually at the lowest rung of the ladder’. At 142-43, the Plan
observes that in the agricultural sector, there is a provision for fixing minimum wages,
but invariably the work that women do is classified as semi-skilied, or unskilled, and
they are paid less, often much less, than minimum wage. See also World Bank Country
Study, supra note 35.

Equal Remuneration Act, 1976, as amended, section 5.

Ibid., section 2(h).

1bid

Ibid. section 5. ) : )

National Perspective Plan, supra note 33. Towards Equality, supra note 187, at 167
similarly observed ‘Apart from the differentials in wages for the same jobs, discrimi-
nation against women is strengthened by having lower rates for the jobs of women’.
At 231, the Report further stated that: “...cld prejudices regarding women’s efficiency,
productivity, capacity for skills and suitability...debar them from employment in
many areas. Wage discrimination is the result of this restrictive confinement of women
to limited types of work’.

Mackinnon, Mackenzie and Co. v. Audrey D’Costa, A 1987 SC 1281.

Ibid. at 1286.

Ibid. at 1286. -

Ibid. at 1286. .

National Perspective Plan, supra note 33, at 25-26. See also Nalani Rajan, Within
the Fragments: A Non-holistic Approach to Indian Culture (New Delhi: Affiliated
East West Press, 1990) at 127.

Towards Equality, supra note 187 at 167.

National Perspective Plan, supra note 33.

Maternity Benefits Act, 1961, section 5.

Ibid , section 4.

Ibid., section 12,

A 1978 SC 12, at 16.

Maternity Benefits Act, section 2(1) provides that the Act applies to ‘every estab-
lishment being a factory, mine or plantation including any such establishment be-
longing to government and to every establishment wherein persons are employed for
the exhibition of equestrian, acrobatic and other performances’. Factory is defined
as per the Faclories Act, 1948, mine according to the Mines Act, 1952, and plantation
according to Plantations Labour Act, 1951.

A. B. Saran and A. N. Sandhwar, Problems of Women Workers in the Unorganized
Sectors: Brick Kilns, Quarries and Mines of Bihar and West Bengal (New Delhi:
Northern Book Centre, 1990) at 193-94. See also Neera Mathur v. LIC. A 1992
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SC 392, as an example of other ways in which employers try to avoid their obligations
under the Act. Although the Supreme Court in this case upheld the rights of the
female employee, and that the practice was a violation of her rights to privacy, many
such employment practices nevertheless go undetected.

Faith Herndon, ‘The Maternity Benefits Act, 1961°, The Lauyers Collective (February
1989) 13 at 15.

Ibid. She further observes that: ‘According to an Assistant Commissioner of Labour
for Maharashtra, employers are responding to the MBA by hiring men over women
in the desire to avoid shouldering payment of benefits. As long as the MBA is not
combined with strict government oversight of recruitment, this paradoxical situation
will remain’. .

Ibid.

Towards Equality, supra note 187 at 191.

For example, the Factories Act, 1948, provides that every factory in which more
than 30 women workers are ordinarily employed must provide suitable rooms for
the care of children under 6 years of age. _

K. Chandru, “Women’s Rights in Labour Laws’, Legal Perspectives (no date). See
also Saran and Sandhwar, supra note 216 at 176.

On the ncw cconomic policies in India and their gendered unpact, see generally
Indian Association of Women'’s Studies, ed., The New Economic Policy and Women:
A Collection of Background Papers to the Sixth National Conference (Bombay: Tata
Institute of Social Science, 1993); Jayati Ghosh, ‘Gender Concerns in Macroeconomic
Policy’ (Keynote Address, Sixth National Conference on Indian Association for
Women’s Studies, 1993). On the gendered impact of structural adjustment policies
more generally, see Diane Elson, ‘The Impact of Structural Adjustment on Women’,
in Bade Onimode, ed., The IMF. the World Bank and the African Debt: The Social
and Political Impact, Vol. 2 (London: Zed Books, 1989) 56; Isabeila Bakker, The
Strategic Silence: Gender and Economic Policy (London: Zed Books, 1994); Haleh
Afshar and Carolyne Dennis, eds., Women and Adjustment in the Third World
(London: MacMillan, 1992); Commonwealth Secretariat Expert Group on Women
and Structural Adjustment, Engendering Adjustment for the 1990s (London: Com-
monwealth Secretariat, 1989).

The cutbacks in government funding to these social programmes which are dramati-
cally increasing women’s responsibilities within the household, as producers, con-

"sumers, household managers, and child rearers, remains largely unacknowledged in

macroeconomic policy, where the prevailing assumption continues to be one of the
¢lasticity of women’s labour in the household. The cost of their unpaid time, and
the increases in the time expenditures, have remained invisible. See generally, Elson,
supra note 224. '

Sudha Deshpande, ‘Feminization through Flexible Labour in India: Evidence and
Future Prospects’, in The New Economic Policy and Women, supra note 173, 72-87
for example argues: °...to the extent that it [NEP] is likely to increase the demand
for labour in general and that for female labour faster than in the past; offer wider
choice of occupation to women entering the labour market in the near future; and
reduce the extent of poverty among families of these working women, the change.
to NEP should be regarded as a positive change. We must remember for the prcsent'
that to be exploited in the labour market is bad, but not to be exploited is worse’.
Jayati Ghosh, supra note 224.

Sudha Deshpande, ‘Structural Adjustment and Feminization® (1992) 35:4 Indian
Journal of Labour Economics 349 at 355.
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229

230.

The trend towards casualization of the work of urban women is becoming a feature
not just in the informal sectors of cities in developing countries, but also in developed
capitalist economies. At the same time the distinction between the formal sector and
the informal sector is also being eroded: ‘Women’s jobs in the formal sector are
being made more ‘flexible’—which frequently -means loss of security, loss of fringe
benefits such as sick pay, pensions and maternity leave as well as increasing intensity
of work. Export processing zones are one example of this trend. The contracting out
of some public sector activities in some countries is another. The contracting out of
health service ancillary services, such as cleaning, in the UK has led in some cases
to women losing their sick pay entitlements and pensicn rights, suffering cuts in their
wages, and facing new work quotas which give them more wards to clean, and less
time to do it in. Increasing ‘effitiency’ in the public sector may be bought at the
cost of deteriorating working conditions of women’ (Elson, supra note 224 at 70).

[t is also important to recognize that the new economic policies will not affect women
as a monolithic category, but rather, the gendered impact will vary according to their
socio-economic status. Sudha Deshpande has suggested that the NEP will result in

~ an increase in wage differentials based on education. At 356: “The highly educated

231

232,
233,
234,

women and men would be employed in high paid and highly protected core jobs
while large masses of less educated would be competing for low paid jobs in the
informal sector’ (supra, note 228). While women are disproportionately represented
at the lower end of the occupational ladder, it is nevertheless important to note that
some womern, namely, educated, upper middle class women, may benefit or at least
not hurt from these programmes. Further there is some indication that the rising
wealth and consumerism of the estimated 10 per cent of the population who will
benefit from these programmes may intensify pressure on women to withdraw from

‘work.

Janine Brodie, ‘Shifting Boundaries: Gender and the Politics of Restructuring’, in
Bakker, supra note 172, at 47. See also Janine Brodie, Politics on the Margins:
Restructuring and the Canadian Women's Movement (Halifax: Fernwood, 1995).
Ibid, ‘

Ibid. at 53.

At the international level, the United Nation’s International Year of the Family can
be seen within this discursive framework. The International Year of the Family called
upon governments to: ‘i) increase awareness among government as well as the private
sector on the importance of families, their functioning and associated problems; ii)
strengthen national institutions to formulate, implement and monitor ‘family sensi-
tive’ policies; iii) and improve the collaboration among national and international
non-governmental organisations in support of multisectoral activities to strengthen
families; iv) and build upon the results of international activities concerning women,
children, youth, the aged and the disabled as well as other major events of concern
to the family or its individual members’. See generally Ranjani K. Murthy, ‘A
Question of Perception: The United Nations and the Family’, in Voices: Journal on
Communication for Development, Special Issue, Family Ties: Bond or Bondage?
(Volume II, No.2, 1994) 2 at 8; Rama Kapur, ‘Where Does Their Strength Come
From?’ The Hindu (12 September 1993); ‘1994 International Year of the Family:
Building the Smallest Democracy at the Heart of Society’, United Nations, Vienna,
1991. :



































































































































































































































































































































































































































































































































