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Abstract

Government ethics legislation in Canada guides and restricts the conduct of parliamentarians.
Ontario established an independent officer of the legislature in 1988 who is responsible for
administering its government ethics legislation. In 1994, an undefined behaviour-guiding

standard called “Ontario parliamentary convention” was added to the legislation.

This paper explores the history of Ontario’s government ethics regime and examines its response

to specific scandals, in order to describe the emergence of Ontario parliamentary convention as a

ii



standard of conduct. It then provides a full discussion and complementary summary of the
specific parliamentary conventions that Ontario’s legislative ethics officers have determined
must guide the conduct of Ontario’s parliamentarians. This discussion and summary illuminate
the problematic and inconsistent use of this standard by Ontario’s legislative ethics officers. Two
sets of recommendations are then offered to help modernize and strengthen the legislation for the

benefit of Ontario’s parliamentarians.
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1 Introduction

Questions about the ethical conduct of government officials throughout Canada have
taken up residence on the front pages of our local and national newspapers. As the public
scrutiny of elected officials grows and becomes more accessible,' it is important that
citizens engage in critical and meaningful discussions about the rules that we have put in
place to promote ethical conduct and accountability from those individuals. Members of
the media and members of the public should be aware of the rules and should be able to

challenge those rules when they are deficient.

The rules currently in place in Ontario are designed to prevent elected officials from
using their public office for their own personal gain. The rules also seek to ensure that
officials do not use their public office to improperly further the private interests of others.
Behaviours such as these are considered to be conflicts-of-interest and may amount to
corrupt practices. In order to prevent such practices, the rules require that
parliamentarians disclose their assets, liabilities and other interests to a non-partisan
officer of the legislature and that a portion of the information disclosed then be made
available to the public. Parliamentarians are also permitted to seek advice from that

officer of the legislature in order to help them make ethically sound decisions.

The Ontario government’s long history with ethics rules can be traced back to the mid-
1950s when Premier Leslie Frost directed his cabinet to refrain from holding particular
investments.” This restriction was placed on his cabinet in an effort to avoid replicating

scandals that municipal politicians had become mired in.” The Ontario legislature then

! For example, the scrutiny no longer finds its voice only in newspapers or on the nightly
news. Thanks to modern technology, information is shared and opinions are expressed
using both print and electronic mediums.

* See Roger Graham, Old Man Ontario: Leslie M. Frost (Toronto: University of Toronto
Press, 1990) at 340 [Graham].

3 Ibid.



passed legislation to prohibit conflicts of interest at the municipal level,* but it did not

also codify conflict of interest rules for provincial politicians.

There continued to be no rules in place for provincial politicians until two members of
Premier Bill Davis’ cabinet became embroiled in scandals in 1970.> Sustained public
pressure then compelled the Premier to announce in 1972 that he was putting conflict of
interest guidelines in place for members of his cabinet.® Premier Peterson succeeded
Davis in 1985 and maintained nearly identical guidelines for his cabinet.” Much like
Davis had done in 1973, Peterson also expanded his guidelines to include his
parliamentary assistants. Scandals eventually befell the Peterson government as well®
and Ontario then became the first jurisdiction in Canada to pass conflict of interest
legislation that included the appointment of an independent officer of the legislature who
was responsible for its administration.” The first conflict of interest commissioner in
Canada was appointed in 1988 after the passing of the Members’ Conflict of Interest
Act."® The addition of this legislative officer has been heralded as a remarkable success.''

It has been such a success in fact, that every other provincial and territorial jurisdiction in

* See Municipal Act, RSO 1960, ¢ 249.
> Further discussion of these scandals can be found in chapter 2, below.

6 See Ontario, Statement by the Hon. William Davis, Premier of Ontario, on Guidelines
with Respect to Conflict of Interest (Toronto: Government of Ontario, 1972) [Davis
statement].

7 See Ontario, Statement by the Hon. David Peterson, Premier of Ontario, on Guidelines
with Respect to Conflict of Interest (Toronto: Government of Ontario, 1985) [1985
guidelines].

¥ Further discussion of these scandals can be found in chapter 2, below.

? Ian Greene & David P Shugarman, Honest Politics: Seeking Integrity in Canadian
Public Life (Toronto: James Lorimer & Company Ltd., 1997) at 130 [Greene].

'S0 1988, ¢ 17 [MCIA].

" Greene, supra note 9 at 158.



Canada now has an officer of the Legislature who is responsible for administering its

government ethics legislation.'

In its effort to address evolving ethical expectations, Ontario’s legislature passed the
Members’ Integrity Act”” in 1994. The Members’ Integrity Act widened the scope of
Ontario’s government ethics regime so that the legislation dealt with broader ethical
considerations as well as conflicts of interest. This expansion of jurisdiction was intended
to capture instances of impropriety by members that affected public trust and confidence,
but that did not “involve issues in which there is a conflict between personal and public

5514

interests. This expanded jurisdiction came from the addition to the legislation of
Ontario parliamentary as a standard against which members’ conduct could be judged."
The addition of Ontario parliamentary convention sent a message that Ontario’s

parliament was attempting to advance the standards in Canadian government ethics law.

It has been more than 20 years since Ontario passed the Members’ Integrity Act and
Ontario’s legislation now lags behind that of other Canadian jurisdictions. One example
of this lag is that Ontario’s Integrity Commissioner can receive complaints about
members or provincial parliament from other members, but not from the public.'®
Another example is that Ontario has never included a clause requiring the legislature to

periodically review this legislation even though the Integrity Commissioner very clearly

"2 Tan Greene, The Evolution of the Office of Ethics Commissioner in Canada (2009) at 4,
online: <http://www.cpsa-acsp.ca/papers-2009/Greene.pdf> at 2.

S0 1994, ¢ 38 [MIA].

14 Ontario, Commission on Conflicts of Interest, Annual Report, 1994-95 (Toronto:
Publications Ontario, 1995) at 2 [1994-1995 Annual Report].

1> See MIA, supra note 13 at ss 5, 28(1) & 30(1).

16 See e.g. Code of Ethics and Conduct of the Members of the National Assembly, CQLR
¢ C-23.1, s 92; Members' Conflict of Interest Act, RSBC 1996, ¢ 287, s 18; Conflicts of
Interest Act, RSA 2000, c C-23, s 24 (for examples of jurisdictions whose legislation
permits members of the public to file complaints about the conduct of their elected
officials).



called for such a clause in his 1995-1996 annual report.'” These legislative shortcomings

. . . . 18
exist despite increased public pressure for transparency in government.

This paper will take an in-depth look at the codification of the concept of “Ontario
parliamentary convention”. Ontario parliamentary convention was added in 1994
without a definition. It is a rule or standard against which the behaviour of members can
be judged. The addition of this standard was uneventful, but has since emerged as an
extremely important component of Ontario’s government ethics regime. It is important
because most of the complaints that have been made to the Integrity Commissioner since
1994 have included an allegation that a member has breached Ontario parliamentary
convention." As such, a significant portion of the Integrity Commissioner’s work has
involved the consideration of this standard. Whereas the Commissioner has also
historically required complainants to specify the parliamentary convention that they were
alleging had been breached, that level of specificity is no longer required.”” Complaints
must now only include details of the allegedly improper behavior and the integrity
commissioner accepts the onus of determining what parliamentary convention, if any, has
been violated. This shift of responsibility has made it difficult for members who are
being complained about to know what standards they are being held to and what the case

is that they must meet in order to defend their own conduct.

'7 Ontario, Office of the Integrity Commissioner, Annual Report, 1995-96 (Toronto:
Publications Ontario, 1996) at 4 [1995-1996 Annual Report] (Commissioner Evans
commented that “Legislation of this nature is relatively recent and in the day to day
implementation of the Act deficiencies will surface which will require remedial action. In
order that the Act remain relevant and consistent with present day conditions and public
attitudes it should be reviewed every five years. While such a proposal for a statutory
provision would make certain that a mandatory review is provided, it does not prevent
revisions and amendments whenever deemed necessary.”)

'8 This public pressure has been reflected, for example, in Premier Wynne’s open
government initiative that formed part of her 2014 election campaign platform and
resulted in the passing of Bill 8, Public Sector and MPP Accountability and
Transparency Act, 2014, 1st Sess, 41st Leg, Ontario, 2014 (assented to 11 December
2014), SO 2014, c 13 [Bill 8].

¥ Evidence of this assertion can be found in chapter 5, below.

2% Further discussion of this change in approach can be found in chapter 4, below.



Chapter 2 of this paper will explore the history of Ontario’s government ethics regime.
Since Premier Frost made his decree to his cabinet in 1956, Ontario’s government ethics
regime has responded to the evolving ethical expectations of its citizens. It was in
response to two scandals in 1986°' for example, that Premier Peterson commissioned
Former-Lieutenant John Aird to determine whether his cabinet had complied with his
1985 guidelines.”” Aird’s recommendations™ then led to the passing of Ontario’s first
provincial government conflict of interest legislation in 1988. Another scandal then arose
in Premier Rae’s cabinet in 1990. Rae had put his own conflict of interest guidelines in
place when he took office** because he did not feel that the 1988 legislation was strong
enough. In fact, it was a rule in the guidelines and not in the 1988 legislation that was a
parliamentary committee considered when a scandal arose involving one of his ministers
improperly attempted to mediate a dispute between board members at a non-profit
housing centre in her riding.>> All three of Ontario’s political parties responded to this
gap in the legislation by working together to draft and pass the Members’ Integrity Act in
1994. The Members’ Integrity Act expanded the scope of Ontario’s legislation beyond
mere conflicts of interest to include an undefined standard of conduct called Ontario
parliamentary convention. This chapter will demonstrate that Ontario parliamentary
convention was used to add Rae’s guidelines into the legislation in order to strengthen the

rules that were in place.

2! Further discussion of the Caplan and Fontaine scandals can be found in chapter 2,
below.

** See See John B Aird, Report on Ministerial Compliance with the Conflict of Interest
Guidelines and Recommendations with Respect to those Guidelines (Toronto: Blake,
Cassels & Graydon, 1986) [Aird Report].

2 Ibid at 5-7.

** See Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl,
Ist Sess, No 69 (12 December 1990) at 2613 (Rt Hon Bob Rae) [Rae Guideline
Introduction].

%> See Legislative Assembly of Ontario, Standing Committee on the Legislative
Assembly, Report Regarding Allegations of Breach of the Premier’s Conflict of Interest
Guidelines Made Against Evelyn Gigantes, M.P.P. and Minister of Housing (August,
1994) at 1 [Gigantes Report].



The legislature did not debate the undefined concept of Ontario parliamentary convention
prior to passing the Members’ Integrity Act. It is accordingly not clear in the legislation or
apparent in the legislative debates what exactly the concept was intended to address. The
history of government ethics rules in the province demonstrates that the 1994 legislation
was passed in response to a scandal in Premier Rae’s cabinet, but no specific discussions
took place that would clarify the legislature’s intent when adding Ontario parliamentary
convention. In order to determine what meaning had been ascribed to the concept in
Ontario’s parliament prior to 1994, chapter 3 of this paper explores the historical use of
the language of parliamentary convention by Ontario’s legislature. That historic meaning
will then be contrasted in chapter 4 with the Ontario Integrity Commissioners’ use of the

concept since the passing of the Members’ Integrity Act.

Chapter 4 will build on chapter 3 to demonstrate that Ontario parliamentary convention
has been applied inconsistently by Ontario’s Integrity Commissioners. Chapter 3 will
have demonstrated that the language of parliamentary convention was used in legislative
debates extending back to 1985. Ontario’s first integrity commissioner even used the
expression in annual reports that he released in advance of the passing of the Members’
Integrity Act in 1994. The first commissioner explained parliamentary convention by
reference to a book on constitutional conventions and drew parallels between the two.*®
The first two commissioners continued to employ this explanation and it will be shown
that this explanation was consistent with the legislative debates dating back to 1985.%7 It
was the two most recent Commissioners who expanded the use of parliamentary
convention. The expression has come to be used more loosely in order to capture a more

general class of rules or practices that have been accepted by parliamentarians through

usage or custom. These rules need not be based on constitutional conventions, but can

6 See Ontario, Commission on Conflicts of Interest, Annual Report, 1992-93 (Toronto:
Publications Ontario, 1993) at 7 [1992-1993 Annual Report].

2" Further discussion of the uses of the expression “parliamentary convention” in
legislative debates will be found in chapter 3, below.



instead be supported by the four principles that form the preamble to the Members’
Integrity Act®

Chapter 5 will then summarize the rules of ethical conduct that have emerged from
Ontario parliamentary convention. These rules of conduct fall into two major categories.
The first category is parliamentary conventions that are grounded in constitutional
conventions. The second category is parliamentary conventions that are based on the
improper use of government or legislative resources, including benefits afforded to
members by virtue of their status as members. This chapter will also summarize
comments that Commissioners have made about the types of conduct that fall clearly
outside of the realm of Ontario parliamentary convention, including the conduct of the
Speaker acting in his or her official capacity as Speaker. This information is presented in

a succinct and easy to reference format.

With a better sense of the legislative history and of Ontario’s use of parliamentary
convention both before and after 1994, chapter 6 then offers two sets of
recommendations. The first set of recommendations is for the current Integrity
Commissioner and assumes that amendments to the legislation are not immediately
forthcoming. Briefly, I recommend that the Integrity Commissioner narrow the use of
Ontario parliamentary convention and expand the use of section 2 of the legislation. This
expanded use of section 2 would allow the second category of Ontario parliamentary
convention to instead fall under a provision that impugns improper decision-making. This
would be consistent with the first Integrity Commissioner’s work and would bring more
clarity and less ambiguity to the legislation. The second set of recommendations is
directed to parliamentarians who may be considering ways to improve Ontario’s
government ethics regime. I suggest that a specific definition for Ontario parliamentary
convention be added to the legislation and that section 2 be amended. Again, the new

wording that I propose for section 2 is intended to capture those rules that have heretofore

*¥ See Ontario, Office of the Integrity Commissioner, Report of The Honourable Coulter
A. Osborne, Integrity Commissioner Re: Ms. Sandra Pupatello, Deputy Leader of the
Official opposition and Member for Windsor West (Toronto: Office of the Integrity
Commissioner, 2002) at 9 [Pupatello Report].



fallen under the second category of Ontario parliamentary convention that I have outlined

above.

Strong ethics legislation can have a real impact on the trust that the public places in
government. As such, Ontario’s legislation ought to be written and applied in a manner
that is clear and compelling to its citizens and to its parliamentarians. Determining
whether a member has violated Ontario parliamentary convention has been a needlessly
subjective exercise undertaken by the Integrity Commissioner for over 20 years. Ontario
ought to amend the Members’ Integrity Act so that it is not vague and so that it can be
more easily understood. Legislation of this nature is enacted to encourage ethical
behaviour by government officials and to promote the public’s trust in government
actors.”’ Keeping Ontario parliamentary convention in the Act without a definition
allows the concept to continue to be inconsistently applied. This inconsistency leads to
confusion that weakens the public dialogue concerning government ethics in Ontario and

may even weaken members’ compliance with the legislation.

2 Ibid at Preamble.



2  The History of Government Conflict of Interest Rules

in Ontario

The rules that governed the ethical conduct of members of provincial parliament in
Ontario were not codified prior to 1972. It was each party leader’s responsibility to hold
their members accountable for any poor ethical conduct.’® If, for example, a minister had
behaved poorly, the public and/or the opposition might react and the Premier would need
to decide whether to remove that individual from Cabinet or to risk criticism for not
doing so.”! If a backbencher had exercised poor ethical judgment, his or her party leader
would have to decide whether that poor judgment warranted sanction. Sanction for a
backbencher, or even a minister, could include removal from the party, removal from a
critic or parliamentary assistant portfolio, as applicable, loss of stature within the party or
even being asked to resign his or her seat in the legislature.’? Again, if the party leader
did not take action and if the member him or herself did not resign, both the member and

the leader could be subject to heavy criticism and political fallout for their inaction.

In this chapter I will set out the historical background of conflict of interest policies and
legislation in Ontario, within the larger context of action at the federal and municipal
levels. I will identify various crises that have occurred and explore how those crises gave
rise to incremental responses that have cumulatively led to the current legislation. This
history will begin in the mid-1950s with the Northern Ontario Natural Gas scandal. This
early scandal involved municipal politicians and motivated legislators to add conflict of

interest rules to municipal legislation. Two provincial politicians also found themselves

3% See generally Denis Saint-Martin, “Should the Federal Ethics Counsellor Become an
Independent Officer of Parliament?”” (2003) 29:2 Can Pub Pol’y at 197 (for a discussion
of the history of member discipline and accountability to the party leader).

3! Craig Forcese & Aaron Freeman, The Laws of Government: The Legal
Foundations of Canadian Democracy, 2nd ed (Toronto: Irwin Law, 2011) at 389-93.

32 Ibid at 391.
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embroiled in scandals at the time, which led to Premier Bill Davis announcing the
province’s first government ethics guidelines for members of cabinet in 1972. Premier
David Peterson kept similar guidelines in place when he took office in 1985. Peterson’s
guidelines were tested when allegations were made against two of his cabinet members.
Those allegations led to legislative committees conducting investigations and to the
Premier retaining former Lieutenant-Governor John Black Aird to prepare a report
regarding cabinet’s compliance with the guidelines. Ontario’s first provincial government
conflict of interest legislation was passed in 1988 in response to this report. Premier Rae
took office in 1990 and supplemented the legislation with further guidelines. These
supplementary guidelines were stricter than the legislation and proved to be difficult for
Rae’s cabinet to comply with. A scandal quickly surfaced and a legislative committee
determined that a cabinet minister had violated the guidelines. Given this finding of a
violation, a new legislative committee was assembled to consider whether the guidelines
ought to be incorporated into the legislation. The committee ultimately recommended
that the guidelines should be incorporated and the legislature responded by passing new
provincial government ethics legislation in 1994. Debate in the legislature did not focus
on Premier Rae’s guidelines when the Members’ Integrity Act was passed in 1994, but
the legislation did include a new concept called Ontario parliamentary convention that
appears to have been intended to capture several of the rules found in Rae’s guidelines.
The integrity commissioner at the time had worked with all three parties to draft the
legislation and would in fact later clarify that Ontario parliamentary convention was
added to satisfy the legislative committee’s recommendation that parts of Rae’s
guidelines be incorporated into the legislation. No recorded history of Ontario’s
government ethics rules has ever been comprehensive enough to explain the context
surrounding the addition of Ontario parliamentary convention to the legislation. Chapter
2 will therefore undertake this important task by providing a more detailed description of

the crises and responses that I have outlined above.
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2.1 The Northern Ontario Natural Gas Company

The series of events that led to Ontario’s current government ethics regime began in the
mid 1950s. Ontario Premier Leslie Frost responded to a scandal that involved municipal
and provincial politicians by passing legislation that prohibited conflicts of interest in

municipal government.

In 1956 Premier Frost determined that the Northern Ontario Natural Gas Company
(NONGQ) had been receiving favourable treatment from several municipal governments in
its efforts to build pipelines across northern Ontario.”> NONG was seeking contracts to
transport natural gas from the Trans-Canada pipeline to northern Ontario municipalities.
Unbeknownst to Premier Frost, NONG had offered stock options to a number of
municipal officials and these stock offerings had enabled the company to secure contracts
with several municipalities.”* NONG’s stock was then split in 1955 and in 1956, the first
split being 100:1 and the second being 5:1.%° Individuals who held NONG stock became
very rich as more contracts with municipalities were being secured and as the stock was
being split. Premier Frost became aware of the profits when NONG sought approval
from the provincial secretary’s department for its stock splits. Frost then began to
question why none of the northern municipalities involved had incorporated their own
gas distribution companies instead of contracting with NONG.*® The provincial
government had also committed to assisting with financing the construction of the
northern Ontario main line, which would benefit Trans-Canada as well as ancillary
distribution companies such as NONG.*’” The Premier’s suspicions about NONG’s
success and the provincial government’s heavy involvement in the pipeline project
allowed him to recognize the potential for a conflict of interest in his cabinet and he

“instructed his ministers in writing not to invest in any natural gas company and to divest

33 Graham, supra note 2 at 341.
* Ibid at 340.

% Ibid,

% Ibid at 341.

¥ Ibid at 340.
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3% It was not until the opposition began to demand

themselves of all such holdings.
answers regarding the Minister of Mines’ sudden resignation in 1957 that it was revealed
that three members of Premier Frost’s cabinet had improperly profited from investments
in NONG, including that same Minister of Mines.” Those three ministers would either

resign voluntarily or be forced to resign after their improper stock purchases came to

light.*?

2.2 Municipal Conflicts of Interest

Following the NONG scandal the Ontario government noticed a lack of flexibility in the
rules applicable to public officials. Premier Frost’s majority government passed the
Municipal Act"" in 1960 in an attempt to resolve this inflexibility. The Municipal Act did
not prove sufficient however, and new legislation was passed that was dedicated

exclusively to municipal conflicts of interest.

The Municipal Act** that was passed in 1960 prohibited councilors from having an
interest in a contract with a municipal corporation or local board.** The courts had
occasion to consider this restriction and decided to apply a broad interpretation to the
term “interest” so that it would include more than mere pecuniary interests.** Municipal
lawyer and author Ian MacF. Rogers has noted that “[m]any an aspiring candidate and

sitting member has run afoul of this provision.”* An exception to the provision existed

¥ Ibid. See also Stanley Westall, Morality in Government (Toronto: The Ontario
Woodsworth Memorial Foundation, 1965) at 12.

3% Donald C MacDonald, The happy warrior: political memoirs (Toronto: Dundurn Press,
1998) at 75.

4 1bid at 79.
RSO 1960, ¢ 249.
2 RSO 1960, ¢ 249.

* Tan MacF Rogers, "Conflict of Interest a Trap for Unwary Politicians” (1973) 11:3
Osgoode Hall LJ 537 at 541 [Rogers].

“ Ibid.
4 Ibid.
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for individuals who were merely shareholders of a company that had an interest in a
contract with a municipal corporation or local board.*® The exception allowed an
individual who would otherwise be caught by this provision to gain immunity simply by
incorporating a company to hold their interest in the contract and positioning themselves
as a shareholder who refrained from voting.*” The legislature of Ontario amended the
Municipal Act in 1961 to remove this exception for any councilor or their spouse who
held a controlling interest in a company that received some benefit from a contract with a
municipal corporation or local board.** The legislature also changed the Act in 1962 so
that a councilor would be obligated to disclose any pecuniary interest in a matter before
council and then refrain from voting on that matter.* These amendments prohibited
sitting councilors from entering into a contract with the government even if they had
disclosed their pecuniary interest and not participated in any related discussion, debate or

.50
voting.

According to Ian MacF Rogers, the 1960 legislation continued to lack flexibility in spite
of the amendments.”’ This inadequacy was demonstrated when a City of London
alderman was forced under the legislation to vacate his seat because he signed a contract
with the City on behalf of his union while he was also employed as a union secretary for
the London Transportation Commission.’* The legislation was drafted in a manner that
assumed that every case of a council member dealing contractually with a council was a
case where that individual was acting for his or her own selfish ends.” Because the

alderman in London also stood to gain from that contract as a member of the union

0 Ibid.

7 Ibid.

8 Rogers, supra note 43 at 542. See also Westall, supra note 38 at 9.
9 Rogers, supra note 43 at at 542.

%0 Unless the councilor was also a teacher and their teaching contract was the interest at
issue. See Rogers, supra note 43 at 541.

> Rogers, supra note 43 at 542.

52 This arguably placed him in an immediate conflict of interest as a result of his eventual
pecuniary gain. See Re Election of Collins, [1967] 2 OR 41.

>3 Rogers, supra note 43 at 543.
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himself, the court had no choice but to remove him from office. This rule seemed to be
too strict given that the alderman was transparent about his involvement in the union. The
government of Ontario established a special committee to look into the flexibility of the
remedies and other problems that it perceived to exist within the legislation.”® The
committee’s report was released in 1968 and its main proposal “called for adoption of
the principle of disclosure, rather than specification of detailed disqualifying clauses.”®
The report noted that the “principle of disclosure is subject to certain weakness™’ but the
“ultimate result must place some faith in the integrity of persons who seek public office
and place the onus of final disqualification on the citizens of the community, who can

disqualify a person through the ballot box.”®

Furthermore, “[p]enalties were to be
applicable only where a person having a conflict failed to disclose.”’ This
recommendation would clearly address the conflict of interest that arose for the London
alderman who had two jobs. The alderman’s disclosure of his conflict should have been
adequate to allow the judge to avoid removing him from office. The onus should then be
on the voting public to call for the alderman’s resignation or to choose not to re-elect

.60
him.

These recommendations had already been made public when North York councilor Irving
Paisley was forced to resign following a conflict that resulted from an interest he had
acquired in a development company before he had become a member of council.®’ He

then signed subdivision agreement documents in 1970 as a director of the company, after

5% Ibid at 542.

> Ontario, Ministry of Municipal Affairs, Report of the Committee on Conflicts of
Interest, (Toronto: Queen's Printer, 1968) [Committee on Conflicts of Interest].

36 Rogers, supra note 43 at 543.
>7 Committee on Conflicts of Interest, supra note 55 at 12.

¥ See Committee on Conflicts of Interest, supra note 55. See also Dick Illingworth,
“Province’s policy is too loose on conflict of interest”, The Toronto Star (2 September
1986) E4 [Illingworth].

> Rogers, supra note 43 at 543.
59 Committee on Conflicts of Interest, supra note 55 at 13.

%! Illingworth, supra note 58.
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local council gave the go-ahead for that particular subdivision.®> Mr. Paisley publicly
declared his interest in the development company that stood to benefit from the
subdivision proceeding, but was in an actual conflict under the harsh® rules of the 1970
Municipal Act.** The judge who heard the case against Mr. Paisley was forced to vacate

. 65
his seat.

Around that same time, four aldermen from Thunder Bay who had connections to a
company that had purchasing contracts with the city declared their interests and refrained
from voting on any matters related to that company or those contracts.®® The rest of
council voted in a manner that provided a direct financial benefit to those aldermen. A
judge was then asked to consider whether, despite their declaration and their restraint
from voting, they had violated the Municipal Act and ought to be forced to resign their
seats due simply to the fact that they had each gained financially. The judge determined

that he had no choice but to unseat all four due to their clear conflicts of interest.®’

The legislature of Ontario responded to these five high profile cases by passing the first
Municipal Conflict of Interest Act in 1972.% This legislation changed the rules for
municipal councilors and allowed them to disclose their pecuniary interests in any
contract with the municipality or any other contract that may be affected by a council
decision, without fear of losing their seat.® If the councilor failed to disclose his or her
interest however, he or she could still be unseated and barred from holding office for up

70
to seven years.

% Ibid.

63 Rogers, supra note 43 at 542.

% Municipal Act, RSO 1970, ¢ 284.
5 Illingworth, supra note 58.

% Ibid.

7 Ibid.

8 Municipal Conflict of Interest Act, 1972, SO 1972, ¢ 142 (Royal Assent was given to
Bill 214 on December 15, 1972).

® Ibid, s 2.
70 Supra note 68, s 5(1).
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With the public’s attention focused on municipal conflicts of interest and the
government’s new legislation, a new scandal emerged in 1972 at the provincial level. The
Attorney-General of Ontario had purchased land on speculation around a location in
Pickering, Ontario that he would have known as a member of cabinet had been proposed
as a site for a future airport.”' To make matters even worse for Premier Davis, Ontario’s
Minister of Municipal Affairs also made the mistake of intentionally approving the

development of a subdivision in Chatham in which he also held an ownership interest.””

2.3 Premier Bill Davis’ 1972 Guidelines

Premier Davis was quickly criticized for not having also taken legislative action at the
provincial level”? when the Municipal Conflict of Interest Act was passed.”* Davis
responded to the mounting criticism and pressure by making a statement in the legislature
on September 14, 1972 that established conflict of interest guidelines for members of his
cabinet.”” These guidelines were attentive to the recent scandals and also marked the
beginning of the codification of provincial government conflict of interest rules in
Ontario. Successive premiers would base their guidelines on Davis’ guidelines, which

included the following rules:"®

! llingworth, supra note 58. See also Sylvia Stead, “Stricter guideline on conflicts is
urged for Cabinet ministers”, The Globe and Mail (Canada) (12 January 1981).

™ Illingworth, supra note 58.

7 See e.g. Illingworth, supra note 58; Robert Sheppard, “Conflict of interest Ontario
proposal is ethical buck-passing, critics claim”, The Globe and Mail (Canada) (18 July
1987) [Buck-Passing].

™ See Illingworth, supra note 58.

7> Ontario, Statement by the Hon. William Davis, Premier of Ontario, on Guidelines with
Respect to Conflict of Interest (Toronto: Government of Ontario, 1972) [Davis
statement].

"® The list below is paraphrased and not taken directly from the guidelines.



1)

2)

3)

4)

5)

6)
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Members of Cabinet must make disclosures to the Clerk of the Assembly. The Clerk
will then publicly disclose all land owned by each member or by his or her spouse or
dependents that is not for primarily residential or recreational use;’’

Likewise, members of Cabinet and their spouse or dependents are prohibited from
acquiring any interests in land that is not for either recreational or residential use;’
Each Minister is responsible for ensuring that they recuse themselves from matters in
which they may have a personal beneficial interest;”’

No private company in which a Minister or his or her family has an interest may
become contractually involved with the Government of Ontario;™

Any pre-existing interests in public corporations must be divested or put into a trust
over which the Minister is to exercise no control or inﬂuence;81

Ministers shall refrain from day to day participation in outside business or

. TR )
professional activities.

Davis’ guidelines firmly established that his own ministers’ speculative land purchases

would be considered inappropriate, but they also established some new innovative

standards. Ministers were required to file a report disclosing their assets and liabilities

with the Clerk of the Assembly and the Clerk would then be responsible for making the

disclosed information available for public examination.*® Premier Davis also noted in the

statement he made in the legislature that situations of conflict of interest may arise that

are not covered by his guidelines.** This remark was presumably made to serve as a

notice to his Ministers that compliance with the guidelines is necessary, but not

7 Ibid at 2.
"8 Ibid.
7 Ibid at 3.
% Ibid.
81 Ibid.
82 Ibid at 4.
8 Ibid at 5
8 Ibid at 6.
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sufficient, to meet the high ethical standards that necessary to earn and maintain the

public’s trust.

Premier Davis also gave “consideration to the matter of conflict of interest as it pertains
to the private members of the Legislature.”* Accordingly, in January of 1973 the
guidelines were made applicable to parliamentary assistants.*® These guidelines
remained in force until June 26, 1985, when the Progressive Conservative party of

Ontario ceased to form government.

2.4 Premier David Peterson’s 1985 Guidelines

The government of Canada appointed a Task Force on Conflict of Interest in 1983 to
undertake a major review of how conflicts of interest were being handled at the federal
level, including what policies and procedures ought to be in place.®” The task force
released its report in May of 1984 and the federal government established the Conflict
of Interest and Post-Employment Code of Public Office Holders on September 9, 1985.%
It was with this development in the background that David Peterson took office as
Ontario’s Premier on June 26, 1985 and issued his conflict of interest guidelines in

September of that same year.” Premier Peterson followed former Premier Davis’ lead

85 Premier William Davis, “Guidelines for Ontario’s Ministers” in Kenneth M Gibbons &
Donald C Rowat, eds, Political Corruption in Canada: Cases, Causes and Cures
(Toronto: McClelland and Stewart Limited in association with the Institute of Canadian
Studies, Carleton University, 1976) 261 at 263, citing Davis statement, supra note 75.

% Ontario, Legislative Research Service, “Conflict of Interest in Ontario: A Legislative
History”, by Merike Madisso (Toronto: Ontario Legislative Library, Legislative Research
Services, 1987) at 1 [Madisso].

%7 Canada, Library of Parliament, Conflict of Interest Codes for Parliamentarians: A
Long Road, by Margaret Young. Law and Government Division (Ottawa: Parliamentary
Information and Research Service, 2006) at 10, online:
<http://www.parl.gc.ca/Content/LOP/ResearchPublications/prb0576-e.pdf>.

88 Ibid.
8 Ibid

9 Ontario, Statement by the Hon. David Peterson, Premier of Ontario, on Guidelines
with Respect to Conflict of Interest (Toronto: Government of Ontario, 1985) [1985
guidelines].
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and adopted conflict of interest guidelines that applied to both ministers and
parliamentary assistants. Except for three changes relating to the right to contract with
the government, Premier Peterson’s guidelines were very nearly identical to Premier
Davis’ 1972 guidelines.”’ The fact that the new Liberal government adopted the former
Conservative government’s guidelines with only minor changes was not insignificant.
This transition between government seemed to signal an understanding that the rules in
place were universally agreeable and that there was a benefit to be gained from
maintaining consistency and clarity in those rules for successive governments. Peterson
also signaled through his adoption of the guidelines and the small changes that he made
that it was important to strive to improve the conflict of interest rules so that they do not
act as a disincentive for individuals considering public service in the Ontario. The three
changes Peterson made can be described as follows:

1) MPPs and/or their family members were now permitted to own an interest in a private
company that could become contractually involved with the Government of Ontario
as long as the interest in that company had been previously placed in a blind trust that
was established in accordance with the guidelines;

2) An explanation of how a blind trust must be established and how it must operate,
including the degree of control that the member can continue to exert, if any, over the
trust property; and,

3) A rule permitting ministers to enter into contracts with the government that by the
terms of the applicable legislation or regulation are available even-handedly to all

members of the public or to a special class of members of the public.

Premier Peterson was criticized for permitting ministers and their families to benefit from

contracts with the government through privately owned companies. It was widely noted

that Peterson’s guidelines were technically weaker than Premier Davis® guidelines.’*

°! Legislative Assembly of Ontario, Standing Committee on Public Accounts, Report on
the Allegation of Conflict of Interest Concerning Elinor Caplan, MPP (September 1986)
at 47 [Caplan Report].

%2 Linda McQuaig, “Peterson bill weakens rules on conflict of interest, critics say. Forced
to resign under old rules, two have posts in new Cabinet”, The Globe and Mail (8
October 1987).
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According to opposition leader Bob Rae, “[i]t will now be possible for companies in
which Cabinet ministers have a substantial private interest to carry on doing extensive

work for the Government. That’s just appalling.””

Despite this criticism however, the
first scandal to emerge under Peterson’s guidelines was not due to the rules being too

weak, but due to a minister’s spouse’s non-compliance with those rules.

2.5 Minister Elinor Caplan’s Scandal

In 1986 Minister Elinor Caplan’s husband was alleged to have benefited from his
association with a company that had received funding from the government of Ontario.
Mr. Caplan’s beneficial interest in the company was not held in a blind trust, as per the
guidelines.”* On a motion made by Robert Nixon on June 16, 1986, the Legislative
Assembly ordered that the Standing Committee on Public Accounts meet to consider
whether there had been an actual or apparent breach of the Premier’s conflict of interest
guidelines by Mr. Wilfred Caplan. Mr. Caplan was subject to the guidelines because his
spouse Eleanor Caplan was the Minister of Government Services, Chair of the

Management Board and Chair of Cabinet from June 26, 1985 until June 16, 1986.%°

The facts of the alleged conflict of interest are rather involved, but can be summarized as
follows: Mr. Caplan was an “officer of a company that had negotiated $3 million in
provincial financing, contrary to the Premier’s guidelines that prohibited spouses of
cabinet ministers from having an interest in companies contracting with the

597

government.””’ The Standing Committee’s report concluded that Mr. Wilfred Caplan was

clearly in breach of the conflict of interest guidelines.”® The Committee also offered a

* Ibid.

% Caplan Report, supra note 91 at 1.

% Minister of Economics, Minister of Revenue and Government House Leader.
% Caplan Report, supra note 91 at 3.

°7 Greene, supra note 9 at 130-131.

% Caplan Report, supra note 91 at 62.
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few recommendations with respect to the Premier’s Guidelines, including the

following:”’

1)

2)

3)

4)

5)

6)

7)

8)

The guidelines must be replaced by legislation or regulations under appropriate
existing legislation;

Appropriate and effective mechanisms for interpretation, enforcement and monitoring
of provisions should be developed. With respect to interpretation, responsibility for
providing advice to ministers should be vested in a non-partisan and independent
advisor;

Provision should be made for a non-partisan and independent arbiter for conflict of
interest compliance;

The imposition of an arbiter should not remove responsibility for compliance from a
minister nor relieve the Premier of his obligation to monitor compliance. The
necessity for responsible government with regard to compliance should not in any
way be diminished;

Post-employment restrictions for ministers that have been contemplated need not be
imposed as they are not warranted at present; and,

Disclosure statements in Ontario should include full disclosure of all beneficial
interests and ongoing disclosure requirements should be monitored so that failure to
report changes in circumstances can be detected and penalized;

An arbiter for compliance with conflict of interest provisions be an officer of the
Legislative Assembly, appointed in the same manner as the Ombudsman or the
provincial Auditor. Similarly, advice on interpretation and compliance should be
provided by a non-partisan appointee operating under the jurisdiction of the
Assembly rather than as a government official; and,

Apparent conflicts of interest should be avoided as conscientiously as actual conflicts
of interest and that this principle, to the extent possible, be included and emphasized

- . 100
in new laws or regulations.

% The list below is paraphrased and not taken directly from the guidelines.

1% Caplan Report, supra note 91 at 87-88; see also Ontario, Commission on Conflicts of
Interest, Annual Report, 1988-89 (Toronto: Publications Ontario, 1989) at 4 [IC Annual
Report 88/89].
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The proposal to enact legislation to address conflicts of interest in government was very
likely inspired by what had been happening throughout the country at that time. Not only
had the federal government been considering how to handle conflicts of interest,'®! but
every other province and territory in Canada had also already enacted its own conflict of

interest legislation.'®*

What was new and very noteworthy about the recommendations
made by the committee was the proposal that a non-partisan and independent arbiter be

responsible for administering this legislation in Ontario.

2.6 Minister René Fontaine’s Scandal

The Committee’s recommendation might have gone unheeded had another conflict of
interest not surfaced in Premier Peterson’s cabinet while the Caplan allegations were
being investigated.'” René Fontaine, the Minister of Forestry and Mines, was accused of
violating Premier Peterson’s guidelines by failing to publicly disclose all of his

investment holdings, including those in mining and forestry companies.'**

On July 2, 1986, the House made an Order of Reference that the matter of René
Fontaine’s compliance with the conflict of interest guidelines be referred to the Standing
Committee on the Legislative Assembly for review and report to the Assembly.'”> On
that same day, and in response to the growing political pressures arising from the conflict
of interest allegations, Premier Peterson commissioned former Lieutenant-Governor John
Black Aird to “review the compliance of all cabinet members with the guidelines and to

95106

recommend improvements to the rules.” ™ The retention of Mr. Aird signaled that the

1 See supra, note 87.

192 See Caplan Report, supra note 91.
1 Green, supra note 9 at 131.

1% Caplan Report, supra note 91 at 3.

195 L egislative Assembly of Ontario, Standing Committee on the Legislative Assembly,

Report on Allegation of Conflict of Interest Concerning René Fontaine, MPP (September
1986) at Appendix A [Fontaine Report].

1% Greene, supra note 9 at 132.
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Premier was open to improving the conflict of interest rules in place. The Committee
looking in to the allegations against Minister Fontaine would do so at the same time as

Mr. Aird conducted his review of the Premier’s guidelines.'®’

The Standing Committee on the Legislative Assembly considered the application of the
1972 and 1985 guidelines, in addition to several applicable sections of the Legis/ative
Assembly Act."®™ The 1972 and 1985 guidelines both required that:

All members of Cabinet will make public disclosure of the following
categories of properties owned by them, in whole or in part, or by their
spouses, or their minor children, whether directly held by them, or indirectly
through companies or nominees.

First, all land owned in Ontario except property occupied for their own
private residential or recreational use, or for the use of their dependents;
second, all share or debt interests in private companies and land; third, all
partnerships or proprietorships in which they are principals.'®

The hearings into the allegations against Minister Fontaine were conducted between July
21, 1986 and September 19, 1986.""" The Committee deliberated from September 22 to

September 24''" and their report was tabled later that same month.''?

The report explained that Minister Fontaine had a robust portfolio of investments and

business interests.''* It became apparent very early in the hearings that Minister Fontaine

had violated the Guidelines in several major respects:'"*

197 See John B Aird, Report on Ministerial Compliance with the Conflict of Interest

Guidelines and Recommendations with Respect to those Guidelines (Toronto: Blake,
Cassels & Graydon, 1986) [Aird Report].

1% Legislative Assembly Act, RSO 1980, ¢ 235.

1% Davis Guidelines, supra note 75 at I; Peterson Guidelines, supra note 90 at 1.

19 Fontaine Report, supra note 105 at 1.

" Ibid.
"2 Ibid at Letter to the Speaker.
"3 Ibid at 3-7.

"4 The list below is paraphrased and not taken directly from the report.
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1) although he did disclose eight parcels of land that he owned, he did not declare one
additional parcel that he should have declared;

2) he did not disclose two debts that were owed to him by two different private
corporations;

3) he failed to disclose part of his holdings in a mining company; and,

4) he failed to comply with the Guidelines in regards to his interests in a sawmill

company.'"

The Committee’s report was scathing in its criticism of Minister Fontaine and of the
Premier for not actually enforcing his guidelines. The committee wrote that “[m]ore than
a year after becoming a Minister, despite explicit instructions from at least two senior

officials, Mr. Fontaine still failed to comply with the Guidelines™''®

and “Mr. Fontaine,
as a Cabinet Minister had the responsibility of conforming to the Premier’s Conflict of
Interest Guidelines. He must accept responsibility for his incompetence in failing to

9117

comply with the Guidelines.” " The committee noted that “[n]otwithstanding the

Premier’s repeated assurances that he had enforced the Guidelines, it is evident that there

. . . 118
was little, or no, effort to monitor compliance.”

The committee’s report concluded by referring to the Aird Report, which had not yet
been made public. The report noted that “[i]t will be a priority of the Legislative
Assembly Committee to review the Aird Report on Conflict of Interest Guidelines” and
“[a]ny new rules should reflect a sensitivity to the public trust which each of us holds.
There can be neither the possibility of personal gain nor the appearance of personal gain
for any member of the Legislature while attempting to discharge his or her duties. We

d 2119

will proceed with this work as soon as the Aird Report is table Despite this

'3 Fontaine Report, supra note 105 at 28-30.

16 Ibid at 30.
"7 Ibid at 29.
"8 Ibid.

"9 Ibid at 30.
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heightened anticipation, the Aird Report was reluctantly'*’ released on September 24,
1986'%' - a day that notably coincided with the last deliberation day for the Standing
Committee on the Legislative Assembly in its consideration of the allegations against

.. , . 122
Minister René Fontaine.

The Standing Committee on Public Accounts also tabled a
second report on October 3, 1986, with respect to the allegations concerning MPP and

former minister Elinor Caplan.

2.7 The Aird Report

There was much anticipation for the release of the report from former Lieutenant-
Governor John Black Aird in the midst of the heightened public attention to government
conflicts of interest in Ontario at the time."** Aird was held in high regard in Ontario

political circles and his report, at least theoretically, promised answers to some very

'20 The Aird Report was released after the Standing Committee on Public Accounts,

subsequent to the release of its second “Report with Respect to the Alleged Conflict of
Interest Concerning Elinor Caplan, MPP”, requested a speaker's warrant to compel
Premier David Peterson to release the report commissioned by him from the law firm of
Blake, Cassels with respect to holdings of ministers of the Crown. The speaker issued his
warrant and the premier subsequently produced the document to the Committee. This is
the first time that a Speaker's Warrant has been issued to a Premier. See “Reports on
Legislative Activities” (1986) 9:4 Can Parl Rev. 38 at 40 [Legislative Reports].

121 Supra note 86 at 2.

122 1t is not clear whether this was also the same day that the report was released by the

Standing Committee on the Legislative Assembly in its consideration of the allegations
against Hon. René Fontaine.

123 The second report was “an attempt to provide an explicit statement of findings and

conclusions based on the evidence received and summarized” in the first report. In other
words, it was a report that was filed in likely response to criticism that the first report was
not definitive or clear enough with respect to its conclusions. See Ontario, Legislative
Assembly, Official Report of Debates (Hansard), 33rd Parl, 2nd Sess, No 48 (15 October
1986) at 2471 (Robert W Runciman).

124 See generally “Premier can’t hide behind Aird probe”, Editorial, The Toronto Star (3
July 1986) A20; Sandro Contenta “Aird to review conflict rules as probe ordered into
Fontaine affair”, The Toronto Star (3 July 1986); Rosemary Speirs “Politicians need an
ethics watchdog Peterson must take action if he wants to keep his vow of clean, open
government”, The Toronto Star (27 June 1986) A24; Sandro Contenta “Conflict of
interest: A troublesome topic Ontario: A review is ordered”, The Toronto Star (14 June
14 1986) B4.
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timely questions. The heightened public interest also motivated Premier Peterson to
move quickly to try to pass conflict of interest legislation that reflected Aird’s report.
Peterson failed twice to pass such legislation. The report included an assessment of
whether all the current Ministers had complied with the Guidelines and also included
advice with respect to how the government conflict of interest regime in Ontario could be
improved.'? A large portion of the Report was also dedicated to an analysis of what the

government could do to restore public trust in the Ontario government.

Aird reviewed the disclosure statements that had been filed by the current members of the
executive council and noted that quite a few had not complied with Premier Peterson’s
1985 conflict of interest guidelines. He observed that “many of these examples of non-
compliance are technical in nature in that the letter rather than the spirit of the Guidelines

126
has been breached.”

Aird also stated in his report that “in some matters the Guidelines are vague, imprecise
and even self-contradictory. As a result, compliance with the Guidelines is in many
instances a question of interpretation. That situation is unfair to everyone and
particularly to the Ministers who are, in my view, entitled to know precisely what they
must do to comply.”'*” Aird stated that the Guidelines were inadequate to achieve what
he believed to be the principal goal of any government conflict of interest regime, being

95128

“public confidence that government office is not used for private gain.” =" In order to

achieve this goal of public confidence, Aird’s report contained the following key
recommendations:'*’
1) the present Guidelines should be replaced by the enactment of ministerial conflict of

interest legislation;

125 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl, 2nd
Sess, No 41 (2 July 1986) at 2045 (Hon David Peterson).

126 Supra note 15 at 2.
27 Ibid.
128 Ibid at 5.

12 For the complete list of recommendations, see Aird Report, supra note 107 at 5-7.
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2) the new legislation should have the following principal features:

a)
b)

d)

broadened requirements for full and complete disclosure;

the establishment of the office of the Commissioner of Compliance, charged
with the responsibility of supervising and monitoring disclosure under the
legislation, advising those covered by the legislation and investigating
allegations of non-compliance;

the elimination of the requirement for mandatory divestment in particular
circumstances and its replacement by a choice between full and continuing
public disclosure or the placing of assets in a more stringent form of blind
trust;

the strengthening of the blind trust by the imposition of a requirement that the
Commissioner of Compliance, or his or her nominee, be appointed the trustee
of any blind trust; and,

the introduction of an alternative to the requirement that a private corporation
in which a Minister has an interest can only contract with the Government if
the interest is held in a blind trust. Private corporations ought to be permitted
to contract with the Government if there is complete disclosure by the
Minister of his interest and a withdrawal by the Minister from any

deliberations in respect of the contract.

Aird also concluded that there was no need for built in sanctions or enforcement

mechanisms for non-compliance with the rules'*® and that there should be post-

employment restrictions for when a member leaves cabinet."”' The legacy of the Aird

report lies however in the recommendation that there should be an independent

commissioner of compliance. Even though the Standing Committee on Public Accounts

put forth nearly the same recommendation for an independent commissioner in their

report regarding the allegations against Minister Elinor Caplan, the Aird Report had

139 1bid at 57.
BY 1bid at 58.
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considerably greater clout as a result of Aird’s strong reputation as the former Lieutenant-

Governor of Ontario and as a well-respected lawyer.

It is not clear when exactly Premier Peterson received the full Aird Report. Premier
Peterson learned of Aird’s findings by letter dated July 23, 1986,"** but he did not release
the report publicly until after the Standing Committee on Public Accounts requested a
Speaker's warrant on September 17, 1986 to compel its release.'** The House then
ordered the Standing Committee on the Legislative Assembly to review Aird’s findings
and to report back."** The Committee’s report was tabled in the Legislature on December

10, 1986.'%°

2.8 Bill 160

The government did not wait for the Committee’s report and quickly tabled Bill 160 on
November 27, 1986, entitled “An Act to provide for greater Certainty in the
Reconciliation of the Personal Interests of Members of the Assembly and Executive
Council with their Duties of Office.”'*® This bill was the Ontario government’s first
attempt at designing comprehensive government ethics legislation that would address the
many deficiencies in the current guidelines that had been brought to light in the Aird,
Caplan and Fontaine reports. The bill notably included:'’

1) a definition of “conflict of interest”;

132 Ibid at Appendix II1.

133 Robert Sheppard, “Report urges law to replace conflict code”, The Globe and Mail

(Canada) (18 September 1986) A11. See also Legislative Reports, supra note 120. (the
report was released on September 24, 1986)

134 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl, 2nd
Sess, No 48 (15 October 1986) at 2472 (Referral of Report).

135 Madisso, supra note 86 at 3.

B Bill 160, An Act to provide for greater Certainty in the Reconciliation of the Personal

Interests of Members of the Assembly and Executive Council with their duties of Office,
2nd Sess, 331 Parl, Ontario, 1986 (first reading 27 November 1986).

37 The following list is not comprehensive and for the sake of brevity consists simply of

those items I have deemed to be of most significance. The listed items have been
paraphrased from Madisso, supra note 86 at 4.
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2) stipulations that a member cannot:

a) use insider information,

b) use his or her office to influence someone to further that member’s own
private interest(s), or

c) receive extra benefits;

3) arule that members must make a disclosure if and when a conflict of interest arises in
a meeting and immediately withdraw therefrom;

4) the stipulation that a commissioner shall be appointed, who may:

a) provide members with opinions about other members; and,

b) recommend that certain penalties be imposed against another member (with
the Assembly having to accept the commissioner’s recommendations in this
regard);

5) arule requiring all members to file disclosure statements with the newly-appointed
commissioner and a corresponding requirement that the commissioner must prepare a
public disclosure statement; and,

6) arule prohibiting members of the Executive Council from granting benefits to former
members of the Executive Council during the first year after that former member
leaves their position. This includes a prohibition against granting a benefit to a person
or party on whose behalf the former member has made representations within that

same year. 138

The opposition parties were not included in the drafting of the bill and it was subject to

139

some derision in the legislature. ”” The bill did not progress past first reading before

140

Parliament was prorogued on February 12, 1987."" The Standing Committee on the

138 1bid.

13 See Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl,
2nd Sess, No 78 (10 December 1986) at 4104 (Michael J Breaugh) [Breaugh]. See
generally Buck-Passing, supra note 73; Linda McQuaig, “Peterson bill weakens rules on
conflict of interest, critics say Forced to resign under old rules, two have posts in new
Cabinet”, The Globe and Mail (Canada) (8 October 1987); Alan Christie, “Tories, NDP
Unite to delay conflict-of-interest bill”, The Toronto Star (30 June 1987) AS.

10 Madisso, supra note 86 at 4.
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Legislative Assembly had reviewed the Aird Report in the meantime and reported back to
the House on December 10, 1986."*' The Committee was extremely supportive of the
Report but also made a few additional recommendations such as “the inclusion of senior
civil servants, reference to standing committee of unresolved allegations of conflict of

interest, a provision for penalties, and the need to consider the regulation of lobbying.”'**

2.9 Bill23

Peterson introduced new conflict of interest legislation as Bill 23'* during the next

session of parliament. The bill was substantially the same as Bill 160 and first reading

took place on May 5, 1987.'** Bill 23 differed from Bill 160 only in a few respects:

1) asection was not included in Bill 23 that allowed for an individual to be disqualified
from future membership in the Assembly under certain circumstances;

2) the definition of “spouse” was broadened;

3) there was an amendment to the section that prohibited granting benefits to former
members of the Executive Council; and,

4) there was minor rewording of various other sections.

Premier David Peterson called an election in the summer of 1987 and Bill 23 did not
make it to third reading.'*® After his re-election and upon re-taking office as Premier on

September 10, 1987, Peterson chose not to wait and push for a legislation-based conflict

4! Breaugh, supra note 139.

142 Ontario, Legislative Assembly, Standing Committee on Administration of Justice in
Official Report of Debates (Hansard), 35th Parl, 1st Sess, No J-6 (20 February 1991) at J-

227-28 (Hon Howard Hampton).

"3 Bill 23, An Act to provide for Greater Certainty in the Reconciliation of the Personal

Interests of Members of the Assembly and the Executive Council with their Duties of
Office, 3rd Sess, 33rd Parl, Ontario, 1987 (as passed by Legislative Assembly of Ontario
(referred for third reading 05 May 1987) [Bill 23]

144 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl, 3rd
Sess, No 5 (5 May 1987) at 177 (Hon Ian G Scott) [Ian Scott].

145 Ontario, Elections Ontario, Report of the Chief Electoral Officer 2009/2010 (Toronto)
at 57 [Elections Report 09/10].
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of interest regime. Instead, Peterson introduced new guidelines that were modeled after
Bill 23.'*¢ Rather than limiting the guidelines’ application to ministers, he stipulated that
they would apply to all members of the government caucus.'*’ John Black Aird was also
then appointed'*® in September 1987 to administer the guidelines as the Interim
Commissioner of Compliance.'*’ This action was met with some criticism, as it seemed
to other members of provincial parliament that the Premier had appointed an interim
commissioner and implemented a bill before it had even been introduced in the
legislature.'”® A commissioner who was unilaterally appointed by one party to watch over
its own compliance with its own conflict of interest rules could also not be seen to be

independent.

2.10 Members’ Conflict of Interest Act, 1988

Able to learn from having its own commissioner of compliance already in place, the
government continued to work on draft conflict of interest legislation. Bill 1 was only a
very slightly modified version of Bill 23 and was tabled amid criticism'>' when the

legislature returned on November 3, 1987."

This new bill received royal assent on
February 11, 1988, and was proclaimed into force on September 1, 1988, with former

Chief Justice Gregory Evans being been appointed as Conflict of Interest Commissioner

16 Denise Harrington “Liberal attitude makes opposition twitchy ‘Arrogance’ seen in

way government acts as if conflict rules already law”, The Toronto Star (7 November
1987) D5 [Harrington].

17 Greene, supra note 9 at 132.

18 Madisso, supra note 86 at 4-5. See also Harrington, supra note 146.

' Greene, supra note 9 at 133.

130 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 34th Parl, 1st
Sess, No 15 (1 December 1987) at 731 (Michael J Breaugh). See also Harrington, supra
note 146.

"1 See Denise Harrington “Peterson tells cabinet to comply or be fired as conflict law
passes”, The Toronto Star (10 February 1988) Al1l.

2 Bill 1, An Act respecting Conflicts of Interest of Members of the Assembly and the

Executive Council (Members’ Conflict of Interest Act), 1st Sess, 34th Parl, Ontario, 1987
(assented to 11 February 1988), SO 1988, ¢ 17.
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on June 29, 1988.">* Despite the oppositions’ criticism of the legislation itself,'** all
parties unanimously voted to appoint former Justice Evans as the conflict of interest

. 155
commissioner for a five-year renewable term.

The unanimous all-party agreement
strengthened the perceived independence of the Commissioner’s role and was the first
step towards an all-party discourse emerging with respect to government conflict of

interest rules.

The Members’ Conflict of Interest Act, 1988"°® was the first government conflict of

interest legislation in Canada to create an independent officer of the legislature who

would be responsible for its administration."’ The new legislation continued to apply to

all members of provincial parliament, including their spouses and minor children.'”® The

key components of this important legislation can be described as follows:

1) a definition of “conflict of interest”;

2) arule against members using insider information in order to further their private
interest(s);

3) arule against members using their office in order to influence or seek to influence
another person in a manner that could further the member’s private interest;

4) rules regarding the appropriateness of accepting of gifts and when the need to be
reported and disclosed publicly;

5) rules detailing the procedure members must follow if they have reasonable grounds to
believe that they may have a conflict of interest in the performance of an official

duty;

'331C Annual Report 88/89, supra note 100.

13 Some criticism arose from the fact that the Liberal party won a majority of the seats in
the 1987 general election and proceeded to pass Bill 1 without the support of the
opposition parties.

15 Supra, note 12.
BOMCIA, supra note 10.

"7 Greene, supra note 9 at 130.

8 MCIA, supra note 10 at 13 (This list is simply my summary of what I believe be the

most significant components of the legislation and is not a comprehensive summary).
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6) rules outlining what private interests must be disclosed by members (and their
spouses and children) to the Commissioner and when that disclosure must take place;

7) rules outlining what information disclosed by members and their families is to be
made public by the commissioner;

8) arequirement that every member must meet with the commissioner after filing a
disclosure statement;

9) rules allowing the Commissioner to provide an opinion to members about whether
their conduct conforms with their obligations under the Act;

10) rules allowing a member to refer a question to the Commissioner with respect to
another member’s compliance with the Act;

11) the right of the Commissioner to conduct a public inquiry under the Public Inquiries
Act;

12) rules regarding the rights to Ministers to hold particular investments and to participate
in particular business activities;

13) rules outlining what assets must be placed in trust by Ministers and when this must be
done;

14) the requirement that an annual report be filed by the Commissioner with the Speaker
of the Assembly and include an anonymous summary of advice given throughout the
past year;

15) rules regarding how current members of the Executive Council can treat former
members of the Executive Council with respect to the awarding or approval of
contracts, benefits or grants; and,

16) the inclusion of a mechanism whereby the Commissioner can be removed from his or

her office.

This legislation was responsive to the reports that had expressed a need for a truly
independent arbiter of government conflicts of interest in Ontario. This was accomplished
was by the inclusion of a provision requiring that the Commissioner of Compliance be

appointed by the Lieutenant Governor in Council only “on the address of the
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Assembly.”">’

The appointment of a Commissioner could not simply be the result of a
majority government’s will. This would in theory assist in ensuring that the legislation

was administered in a non-partisan manner.

2.11 Premier Bob Rae’s 1990 Guidelines

The Members’ Conflict of Interest Act'® replaced Premier Peterson’s guidelines and
remained the sole source of government conflict of interest rules in the province until
Bob Rae became Premier on October 1, 1990. Rae supplemented the Act with his own

guidelines in December of that year.''

Those supplementary guidelines included several
new rules that would later be added to the legislation. As will be discussed below, a
scandal in Rae’s cabinet served as the motivation for making changes to the legislation.

Rae’s guidelines continue to play an important role in today’s Members’ Integrity Act.

Bob Rae had focused during his election campaign on convincing voters that Premier
Peterson lacked the integrity to continue to be Premier of the province.'®® He followed
through with his campaign criticism by putting in place what journalist Thomas Walkom
would later refer to as “the toughest conflict-of-interest guidelines in the province’s

59 163

history”.'®® These guidelines were tabled with the Legislature on December 12, 1990'°*

and included the following additional standards:

9 MCIA, supra note 10 at 10(2).
10 Ibid.

1! Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 1st
Sess, No 69 (12 December 1990) at 2613 (Rt Hon Bob Rae) [Rae Guideline
Introduction].

12 Thomas Walkom, Rae Days (Toronto: Key Porter Books Limited, 1994) at 233.

163 1bid at 238.

194 L egislative Assembly of Ontario, Standing Committee on Administration of Justice,

Report on Conflict of Interest Guidelines (September 1991) at i (Preface) [Report on
Guidelines].



35

1) alist of 4 fundamental principles that would set the stage for the rules that followed in
the guidelines;'®’

2) very strict rules against contracting with the government;

3) rules requiring Ministers and Parliamentary Assistants to disclose any material
changes in their assets, liabilities and financial interests to the Conflicts
Commissioner and to make the fact of their material change public;

4) arule requiring any declaration of conflict that arises during a cabinet meeting to be
made public by the Secretary of Cabinet after the decision in question has been made
and implemented;

5) strict and clear divestment rules regarding assets, liabilities, financial interests and/or
business interests;

6) a lower threshold for gift disclosure;'®

7) rules against communicating with the judiciary concerning matters pending before the
court;

8) rules against ministers and/or parliamentary assistants communicating with on behalf
of a private party in any adjudicative or investigative process before a provincially
appointed body or ministry, if it could reasonably be perceived that the minister or
parliamentary assistant was seeking to or was actually influencing a decision;

9) arule requiring ministers and parliamentary assistants to advise the Premier of any
advice they receive from the Conflicts Commissioner regarding a recommended
course of action in relation to an actual or potential conflict of interest; and,

10) a stipulation that Parliamentary Assistants are also subject to the rules in the

Members’ Conflict of Interest Act that were intended only for Ministers.'®’

195 These principles would later be included as the “Preamble” in the updated 1994

legislation. See MIA, supra note 13 at Preamble.

166 See MCIA, supra note 10 at 6(3). Section 6(3) of the MCIA stated that “Where a gift
or personal benefit referred to in subsection (2) exceeds $200 in value, or where the total
value received directly or indirectly from one source in any twelve- month period
exceeds $200, the member shall immediately file with the Commissioner a disclosure
statement, in the form prescribed by the regulations, indicating the nature of the gift or
benefit, its source and the circumstances under which it was given and accepted” and
Rae’s guidelines simply lowered that number to $100.

17 Report on Guidelines, supra note 164 at Appendix B.
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Premier Rae noted when introducing his guidelines in the Legislature that “[f]lew
principles are more fundamental to our democratic system than the independence of our
justice system. Accordingly, we set out in some detail guidelines regarding
communication with judges, tribunals, prosecutors and the police, mindful that these
guidelines are part of and subject to the fundamental duty to maintain public confidence

59168

and trust.” ™" This statement was likely made by Rae in order to address a controversy

that took place in May 1989 when Solicitor General Joan Smith contacted the police

169

regarding a possible prosecution that she had taken an interest in. >~ The Solicitor General

resigned in the face of considerable legislative debate insisting that it was inappropriate

for her to contact the Police about a case or potential case.'”’

This statement by Premier
Rae would set the stage for much of the debate that would follow concerning the

application of his guidelines.

2.12 Standing Committee Report on Premier Rae’s Conflict
of Interest Guidelines

The Premier’s guidelines were heavily criticized in the legislature on December 19, 1990
for being overly harsh.'” It was perhaps in response to this criticism that a member of
Rae’s cabinet moved the next day to have the Standing Committee on Administration of

Justice “review and make recommendations with respect to the guidelines governing

1% Rae Guideline Introduction, supra note 161.

1 See e.g. Ontario, Legislative Assembly, Official Report of Debates (Hansard), 34th
Parl, 2nd Sess, No 17 (24 May 1989) at 796 (debate in the Legislature on this topic took
place over a number of days)

170 See Ontario, Office of the Integrity Commissioner, Report of the Honourable Gregory
T. Evans, Commissioner Re: Ms Dianne Cunningham, MPP, London North (Toronto:
Office of the Integrity Commissioner, 1995) [Cunningham Report].

I Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 1st
Sess, No 73 (19 December 1990) at 2945 (Steven W Mahoney).
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conflict of interest.” '“ The standing committee’s hearings lasted until May 1991 and its

report was tabled in the Legislature in September of 1991.'73

The Committee called thirteen witnesses throughout the course of its hearings.'” The
Conflict of Interest Commissioner, Hon. Greg Evans, would even appear before the
committee twice.'”> Commissioner Evans also followed up his attendances by
“submitting additional written comments and recommendations, including a summary of

those Guidelines that, in his view, ought to be incorporated into the existing Act.””°

The Committee’s eventual report recommended that the guidelines be adopted and added

to the legislation in place.'”’ This recommendation was made despite some very clear

objections from the opposition parties.'”™ The report also contained some supplementary

recommendations, such as:'”’

1) the divestment section remain an integral part of the Premier’s Guidelines and that
divestment applies to Parliamentary Assistants as well as Ministers;

2) the proposed guidelines be incorporated into the Members’ Conflict of Interest Act
and that the administration be through investigation and report to the Legislature by

the Conflict of Interest Commissioner;

'72 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 1st
Sess, No 74 (20 December 1990) at 3010 (Hon Shelley Martel); See also Report on
Guidelines, supra note 164 at i (Preface)

173 Report on Guidelines, supra note 164 at Letter to the Speaker.

174 Ibid at i (Preface).
' Ibid at 3 (The two dates of his attendance were February 18 and April 30, 1991).

176 Ontario, Commission on Conflicts of Interest, Annual Report, 1991-92 (Toronto:
Publications Ontario, 1992) at 3 [1991-1992 Annual Report].

7 Ibid.

178 Report on Guidelines, supra note 164 at 21 (see dissenting opinions).

17 The following list is not comprehensive and for the sake of brevity consists simply of

those items I have deemed to be of most significance. The listed items have been
paraphrased from Report on Guidelines, supra note 164 at 21.
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3) all members should be required to provide the Commissioner with detailed statements
of their assets, liabilities and interests and information from those statements should
be publicly disclosed;

4) spouses and minor children of all members should be required to file similar detailed
statements with the Commissioner and information from those statements should also
be publicly disclosed; and,

5) conflict of interest rules should be put in place for senior public servants and

government appointees and those rules should be incorporated into the Public Service

Act 180

The Committee also considered the Conflict of Interest Commissioner’s paper entitled
“Suggested Amendments to the Members’ Conflict of Interest Act” that was submitted to
the Attorney General in 1988."®' This paper contained recommendations about what
were then sections 12 and 13 of the Act, dealing with the filing of disclosure statements,
meetings with the Commissioner and the rules about what information must be made
public. The Committee recommended the adoption of Commissioner Evans’ suggestions
and signaled that it was time to again consider how the overall legislation can be
improved. The committee’s report noted that the legislation would have to be amended
because it was not enough to simply ask the Commissioner to take on this added

responsibility.'**

The Liberals and the Progressive Conservatives both submitted strong dissenting
opinions with the report that was drafted by the Standing Committee on the
Administration of Justice. The members from the Liberal party who were involved in the
Committee filed a 12-page dissent in which they clearly stated their belief that the NDP
members who formed the majority on the committee chose to “disregard any
recommendations which did not coincide with the Premier’s previously stated policy

position and issued a report which effectively rubber-stamps the Guidelines as currently

180 RSO 1990, ¢ P.47.

81 Report on Guidelines, supra note 164 at 20.

182 1bid at 8.
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constitute The Liberals’ dissent also stated that they “cannot, in good conscience,

endorse the report of the Committee.”'*

The Progressive Conservative members of the
Committee similarly noted in their dissent that they “repeatedly expressed concerns about
the process by which the committee conducted its deliberations. The government

.. . . 185
majority on the committee ignored our concerns”

and that in their opinion “the
majority report and recommendations neither adequately address the problems
surrounding the provincial conflict of interest guidelines, nor provide remedial measures

59186

sufficient to deal with the inadequacies of the guidelines.” ™ It is with this clear divide

amongst the parties that the debate in the legislature continued after the report was tabled.

187 due

The Premier’s guidelines were not added to the Members’ Conflict of Interest Act
to the highly divided report. The government also notably did not push to pass
amendments without the support of the other two parties. The government’s reluctance to
pass amendments opposed by the other parties was arguably reflective of the opposition
parties’ poor opinion of the Peterson government’s earlier attempts to push through Bill
160 and Bill 23 without the consensus of all the parties. Rae’s patience also set the stage
for a tradition that continues to exist in Ontario today whereby amendments have not
been made to government conflict-of-interest legislation without the consensus of all
parties. This new approach did lead to some apparent confusion among the members of
the legislature about who was responsible for administering the Premier’s Guidelines.

The Conflict of Interest Commissioner wrote in his 1992-1993 annual report that he

received an inquiry about whether the Premier’s Guidelines had been violated.'® In

'3 Ibid at 2 (of Dissenting Opinion of the Liberal Caucus from the Report of the Standing

Committee on the Administration of Justice).

184 1bid.

185 Report on Guidelines, supra note 164 at 2 (of Minority Opinion and

Recommendations of the Progressive Conservative Party Members of the Standing
Committee on Administration of Justice Report on the Provincial Conflict of Interest
Guidelines).

"% Ibid.
BTMCIA, supra note 10.

188 Ontario, Commission on Conflicts of Interest, Annual Report, 1992-93 (Toronto:
Publications Ontario, 1993) at 7 [1992-1993 Annual Report].
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response to this inquiry, the Commissioner made it clear that the Premier’s Guidelines
did not form part of the Act and that the Commissioner therefore had no authority to

189

express an opinion with respect to the question referred to him. ™ In the absence of any

sort of amendments, the guidelines remained in force under the Premier’s control.

2.13 Minister Evelyn Gigantes’ Scandal

Premier Rae’s resolve to enforce his guidelines was subsequently tested when the
Minister of Housing, Hon. Evelyn Gigantes, allegedly violated them in June of 1994. The
Conflict of Interest Commissioner cited his lack of jurisdiction and declined to

190

investigate. ~ The matter was therefore referred to the Standing Committee on the

191

Legislative Assembly. ~ The Standing Committee held public hearings in August

1994'°% and filed their report with the Speaker later that same month.'*?

Minister Gigantes had allegedly violated the Premier’s guidelines by attempting to
mediate a dispute between board members at a non-profit housing centre in her riding.
One of the board members had commenced proceedings against another under the
Provincial Offences Act,”* and the allegation was that Minister Gigantes had encouraged
the latter board member to urge the prosecutor to withdraw the charges.'®> Minister
Gigantes’ actions would potentially violate provisions 4 and 5 in the Premier’s
Guidelines if proven. Provisions 4 and 5 stated that “[m]inisters shall at all times act in a

5196

manner that will bear the closest public scrutiny” ™ and “[m]inisters shall perform the

duties of office and arrange their affairs in such a manner as to maintain public

' Ibid. See also Greene, supra note 9 at 140.

1% Greene, supra note 9 at 140.

1 Gigantes Report, supra note 25.

"2 Ibid at 3.

'3 Ibid at Letter to the Speaker.
RSO 1990, ¢ P.33.

193 Gigantes Report, supra note 25 at 1.
1% Ibid at 109.
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197 Further to the above, the

confidence and trust in the integrity of the government.
Committee also considered two provisions that prohibited ministers from communicating
with the judiciary and another provision that prohibited ministers from communicating

. . e . . 198
with tribunals or other ministries concerning ongoing matters.

The Committee concluded that Minister Gigantes had not violated the Guidelines by
attempting to interfere with the judicial process, but that she had violated sections 4 and
5. Sections 4 and 5 are very much flexible provisions that are open to interpretation.
Minister Gigantes resigned her position, but she continued to assert that she had done

nothing wrong.”*® A general election was called soon thereafter.

The writs for the 1995 general election were dropped on April 28, 1995 and the election

201

took place on June 8, 1995.”"" The parties worked together before parliament was

dissolved to achieve consensus on amendments to the Members’ Conflict of Interest
Act,” including changing its name to the Members’ Integrity Act, 1994. Bill 209°
passed first, second, and third readings on December 8, 1994°** and received royal assent
the very next day.””” The quick passing of the bill meant that there was no public debate

and no opportunity for non-members to read the proposed legislation in advance of its

7 Ibid at 110 (See sections 19, 20 and 22).

1% Ibid at 110-111 (See sections 19, 20 and 22 of Premier Rae’s guidelines).
" Ibid at 136-139.

2% Greene, supra note 9 at 140.

29! Elections Report 09/10, supra note 145.
22 MCIA, supra note 10.

293 Bill 209, An Act to revise the Members' Conflict of Interest Act and to make related
amendments to the Legislative Assembly Act, 3rd Sess, 35th Leg, 1994 (as passed by the
Legislative Assembly of Ontario 8 December 1994) [Bill 209].

2% See Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl,
3rd Sess, No 169B (8 December 1994).

295 See Ontario, Office of the Integrity Commissioner, Annual Report, 1994-95 (Toronto:
Publications Ontario, 1995) at Commissioner’s Remarks [IC Annual Report 94-95].
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passing. This all gave rise to some fairly pointed criticism by the media. **® Liberal MPP
Sean Conway was asked about this unorthodox approach to passing the bill and agreed
that “the 11"-hour handling of legislation is not particularly good procedure.”**” Conway
also noted that passage of the bill was very important “because of the imminent election.
It gives candidates now being recruited a clear idea of the rules under which they, if
elected, will have to live. And it gives them time, if need be, to begin making appropriate
arrangements.”*”® A new government was subsequently elected on June 6, 1995 and it
was not until October 6, 1995 that the new Act was proclaimed®”’ and the old legislation

was replaced.

2.14 Members’ Integrity Act, 1994

The new Members’ Integrity Act*"° differed in several ways from the old Members’
Conflict of Interest Act*"" One obvious difference was the change of name. As
Commissioner Evans noted in his 1995-1996 annual report, the change of name “was
motivated by a desire to accentuate the positive and replace “conflict of interest”, which

had acquired a negative connotation.”

The new legislation adopted a few provisions from Premier Rae’s Guidelines and notably

refused to adopt others. This was perhaps not surprising given that Commissioner Evans

2% Jim Coyle, “Members’ Integrity Act passed with usual lack of respect for the public”,
The Ottawa Citizen (8 December 1994) A11 [Coyle].

297 Canadian Press, “Ontario passes new conflict rules. Law will go beyond financial
issues”, The Globe and Mail (Canada) (9 December 1994).

2% Coyle, supra note 206.

299 Ontario, Office of the Integrity Commissioner, Annual Report, 1995-96 (Toronto:
Publications Ontario, 1996) at 1 [1995-1996 Annual Report].

210 MIA, supra note 13.
T MCIA, supra note 10.

212.1995-1996 Annual Report, supra note 209.
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described Premier Rae’s Guidelines as being “pretty draconian.””” In fact, former

Premier Rae has even noted that his own guidelines “established a standard that Mother
Teresa would have found difficulty living up to all the time.”*'* Brian Charlton, the Chair
of Management Board and the Government House Leader, explained when introducing

the bill*"? that it would replace the Premier’s guidelines and include several elements that

had been absent from the previous legislation, including “parliamentary tradition.”*'®

This bill includes ministerial conflict-of-interest obligations previously
contained in the Premier’s guidelines on conflict of interest. For this reason,
separate guidelines will no longer be required.

The highlights of the amendments include broadening the scope of the act to
deal with parliamentary tradition as well as issues of conflict on interest in
the economic sense; amendments to the Legislative Assembly Act
restricting contracts between members and the government; cabinet
members will not be allowed to acquire land; the scope of members’ private
disclosure statements will be expanded as will the scope of the
commissioner’s statements based on information provided by members.*”

The new Act included a preamble that outlined the values upon which the legislation was

based”'® and expanded the commissioner’s jurisdiction to include the undefined concept

219

of Ontario parliamentary convention.” ~ It did not extend the rules applicable to ministers

to parliamentary assistants.

213 Kenneth Kernaghan, “Rules are not enough: Ethics, politics, and public service in

Ontario” in John W Langford & Allan Tupper, eds, Corruption Character & Conduct:
Essay on Canadian Government Ethics (Toronto: Oxford University Press, 1994) 174 at
178.

214 Bob Rae, From Protest to Power: Personal Reflections on a Life in Politics (Toronto:

Penguin Group, 1996) at 243-244.
213 Bill 209, supra note 203.

*1® Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 3rd
Sess, No 169B (8 December 1994) at 8453 (Hon Brian A Charlton).

27 Ibid.

28 This preamble was based on the 4 guiding principles set out by Premier Rae in his

guidelines. See Report on Guidelines, supra note 164 at Appendix B.

219 See MIA, supra note 13; See generally IC Annual Report 94-95, supra note 205 at 6;
Ian Urquhart, “Al Leach ran afoul of rules that just aren’t realistic”, The Toronto Star (26
June 1997) A27.; Daniel Girard, “Rules too strict, Leach says Ministers should be able to
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The undefined concept of Ontario parliamentary convention has arguably been the most
controversial component of the Members’ Integrity Act. With the quick passage of the Act
through 1st, 2nd and 3rd readings in one day, there was no debate about why Ontario
parliamentary convention was added to the bill or what types of situations this phrase was
intended to address. There has also continued to be relatively little analysis of this

concept in the legislature since the legislation’s passing.

This chapter has provided a detailed historical background of government conflict of
interest policies and legislation in Ontario. The Members’ Integrity Act and its
predecessor legislation and guidelines emerged in response to a very specific series of
controversies. Ontario parliamentary convention, for example, was clearly added to the
Act in response to the Evelyn Gigantes scandal and to the Standing Committee on

Administration of Justice’s report on Premier Rae’s conflict of interest guidelines.

Ontario’s history also demonstrates the relative infancy of this model of parliamentary
ethics. The Members’ Conflict of Interest Act brought the promise of clarity and
continuity of administration with it. The passing of the Members’ Integrity Act was then a
significant moment in Canada’s parliamentary ethics history because Ontario took a turn
away from merely regulating conflicts of interest and focused more broadly on ethics and
parliamentary tradition. Most other jurisdictions in Canada did not follow Ontario’s lead
by broadening their Commissioners’ mandates to include parliamentary convention. As
will be discussed below, Commissioners and members from other Canadian jurisdiction
have even expressed concern about Ontario’s inclusion of parliamentary convention in its
legislation. Ontario parliamentary convention remains a very poorly understood concept
despite the fact that every integrity commissioner in Ontario’s history has written about
it. It is with this lack of clarity in mind that I will now turn to understanding how

“parliamentary convention” was used prior to its inclusion in the Members’ Integrity Act.

act for constituents, committee told”, The Toronto Star (16 July 1997) A11.; “Blundering
on behalf of voters”, Editorial, Hamilton Spectator (27 June 1997) A12.



3  Parliamentary Convention

Ontario parliamentary convention was not a new concept, despite having been included
without a definition in the Members’ Integrity Act. Conventions of parliament had been
discussed at great length in Andrew Heard’s 1991 book that Lorne Sossin and Adam
Dodek described as the “landmark book on Canadian constitutional conventions.”**’
Heard adopts a definition of conventions as being “rules of constitutional behavior which
are considered to be binding by and upon those who operate the Constitution, but which
are not enforced by the law courts (although courts may recognize their existence), nor by

the presiding officers of the Houses of Parliament.”**!

If they are not binding in the
traditional legal sense, they must be considered to be binding in a political sense. As A.V.
Dicey noted, the subject of conventions “is not one of law, but of politics.”*** Heard’s
book explores the unwritten conventions that impact the organization and operation of the
federal and provincial legislatures. As Heard explains, “[t]he actual operation of the
legislative branch of government is determined by an amalgam of a few provisions of
positive law fleshed out by usage, binding convention, and what has come to be called
‘law and custom of Parliament’.”*** The Honourable Greg Evans was Ontario’s Conflict
of Interest Commissioner at the time Heard’s book was released, and he referenced the

book in his 1992-1993 annual report. He noted in his report that there are unwritten

2201 orne Sossin & Adam Dodek, “When Silence isn’t Golden: Constitutional
Conventions, Constitutional Culture and the Governor General” in Peter H. Russell &

Lorne Sossin, eds, Parliamentary Democracy in Crisis (Toronto: University of Toronto
Press, 2009) 91 at 92.

! Andrew Heard, Canadian Constitutional Conventions: The Marriage of Law and
Politics, 1st ed (Toronto: Oxford University Press Canada, 1991) at 3 [Heard], citing
Geoffrey Marshall & Graeme Moodie, Some Problems of the Constitution (London:
Hutchinson, 1959).

22 Heard, ibid at 4, citing AV Dicey, An Introduction to the Study of the Law of the
Constitution, 8" ed (London: Macmillan, 1924) at 30.

22 Heard, supra note 221 at 76.
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conventions or rules of conduct that bind parliamentarians®* and that they must be

supported by some constitutional reason. Specifically, he wrote that:

Laws which govern the conduct of a legislature or parliament have had
grafted on them over the years informal rules arising out of tradition and
political practice. These rules are frequently referred to as “conventions”.
Conventions which are binding are supported by some constitutional reason
or principle and differ from non-obligatory practices or procedures which are
not based on reason or principle, but rather on habit or convenience.”*’

. . . . 226 s
Following the conflict of interest commissioner’s”™” comments in his annual report, the

stage was set for the formal recognition of parliamentary convention in Ontario’s
government ethics regime well in advance of the passing of the Members’ Integrity Act in
1994. The idea of Ontario parliamentary convention appeared to have been informed by
the concept of a constitutional convention, as was explored in Heard’s book. This chapter
will demonstrate that meaning had already been ascribed to the expression “Ontario
parliamentary convention” well in advance of the Members’ Integrity Act being passed. |
will begin by providing a detailed overview of the concept of a constitutional convention
in order to better analyze the Commissioner’s remarks in his 1992-1993 annual report. I
will then list references to “parliamentary convention” that had been made in legislative
debates prior to 1994 in order to demonstrate that the concept had been the subject of
debate in the past. The use of the concept in those past debates was remarkably
consistent with the Conflict of Interest Commissioner’s use in his annual reports that pre-
dated the 1994 legislation. The Conflict of Interest Commissioner also appeared before a
legislative committee considering conflict of interest allegations against a member and [
will draw attention to some remarks that the Commissioner made to that committee. This
chapter will provide a complete picture of the use of the expression “parliamentary
convention” in Ontario’s legislature in order to argue that these words had clear meaning

to Ontario parliamentarians prior to their inclusion in the Members’ Integrity Act.

2241992-1993 Annual Report, supra note 188 at 3.

225 Ibid.

226 The Commissioner would not be renamed the “Integrity Commissioner” until after the

passing of the Members’ Integrity Act, 1994, S.0. 1994, c. 38.
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3.1 Constitutional Conventions

Constitutional conventions have long been the subject of academic literature®’ and have
also been addressed by the Canadian courts. Peter Hogg explains that conventions are

born out of the preamble to the British North America Act:***

In Canada (as in the United Kingdom), there is no single document
comparable to the Constitution of the United States, and the word
“Constitution” accordingly lacks a definite meaning. The closest
approximation to such a document is the British North American Act, 1867...
[t]The B.N.A. Act did not follow the model of the Constitution of the United
States in codifying all of the new nation’s constitutional rules. On the
contrary, the B.N.A. Act did no more that was necessary to accomplish
confederation. The reason was stated in the Preamble to the Act: the new
nation was to have “a Constitution similar in principle to that of the United
Kingdom.” Apart from the changes needed to establish the new federation,
the British North Americans wanted the old rules to continue in both form
and substance exactly as before. After 1867, therefore, much of Canada’s
constitutional law continued to be found in a variety of sources outside the
B.N.A. Act. Indeed, some of the most important rules were not matters of
law at a%lz,gbut were simply “conventions” which were unenforceable in the
courts.”

The courts have determined that they are unable to enforce constitutional conventions,

but have on many occasions recognized that these conventions do exist. Hogg noted that

T See e.g. AV Dicey, An Introduction to the Study of the Law of the Constitution, 8th ed
(London: MacMillan, 1924); Sir Ivor Jennings, The Law and the Constitution, 5th ed
(London: Sweet and Maxwell, 1973); CR Munro, Studies in Constitutioal Law (London:
Butterworths, 1987); T R S Allan, “Law, Convention, Prerogative: Reflections prompted
by the Canadian Constitutional Case” (1986) 45 Cambridge LJ; ECS Wade & AW
Bradley, Constitutional and Administrative Law, 10th ed (London: Longman, 1985);
Geoffrey Marshall, Constitutional Conventions: The Rules and Forms of Political
Accountability (Oxford: Oxford University Press, 1984).

2% Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, reprinted in RSC 1985, Appendix II,
No 5.

229 peter W, Constitutional Law of Canada, 5th ed (Toronto: Carswell, 1997) (looseleaf
2013 supplemented 5:1) at 1-3 -1-4 [Hogg].



48

as early as 1942 the House of Lords™*

took “notice of the conventions of responsible
government, which make a Minister accountable to Parliament, as a consideration in
deciding to give a broad rather than a narrow interpretation to a statute conferring power

.. 231
on a Minister.”

The major recognition of constitutional conventions in Canada came in 1981 when the
Supreme Court was asked to consider whether a convention existed that would require
the federal government to obtain the consent of the provinces before it could request the
United Kingdom Parliament to enact an amendment to the Constitution of Canada that
would have an effect on provincial powers.** Prime Minister Trudeau had announced his
intention to request that the United Kingdom Parliament amend the Constitution of
Canada by adding a mechanism to Canada to make amendments to its own Constitution
going forward. Prime Minister Trudeau also intended to ask the United Kingdom
Parliament for the entrenchment of the Canadian Charter of Rights and Freedoms at the

same time.>**

The governments of three Canadian provinces took interest in Trudeau’s
request and chose to refer the issue to their individual courts of appeal.”** The Patriation
Reference (1981)*° was heard by the Supreme Court of Canada and was an appeal of the

rulings of all three of those provincial courts of appeal.

3.2 The Patriation Reference (1981)

239 Liversidge v Anderson [1942] AC 206 HL cited in Ibid, at 1-22.2 — I-23.
! Hogg, supra note 229 at 1-22.2 — I-23.

332 See Re Resolution to Amend the Constitution [1981] 1 S.C.R. 753 [Patriation
Reference 1981].

3 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11.

24 See Reference Re Amendment of the Constitution of Canada (1981), 117 DLR (3d) 1
(Man CA); Reference Re Amendment of the Constitution of Canada. (1981), 118 DLR
(3d) 1 (Nfld CA); Reference Re Amendment of the Constitution of Canada (1981), 120
DLR (3d) 385 (Qué CA).

233 patriation Reference 1981, supra note 232.
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One of the reference questions that was considered by the Supreme Court of Canada was
whether a constitutional convention existed that would prohibit the Federal government
from requesting that the United Kingdom Parliament make amendments to the
Constitution of Canada that would affect provincial power without first obtaining the

% The Supreme Court

consent of the Canadian provinces to make such a request.
concluded that a convention existed that required the Federal government to obtain “a
substantial degree” or “substantial measure” of provincial consent on any such proposed
amendments to the Constitution of Canada before seeking action from the United

Kingdom Parliament.”’

The Supreme Court also determined that constitutional
conventions were not matters of law that could be enforced by the court.*® As such, the
Court could neither enforce this convention nor remedy its violation. Practically
speaking, this meant that the Court could not restrict the Federal government from

making its proposed request for amendments if it decided to proceed.

The Supreme Court of Canada recognized the limitations of its own jurisdiction over
conventions and then set out a test that could be used to determine whether and when a
constitutional convention existed. This test was important because the Federal
government had previously established a practice of obtaining provincial consent before
seeking amendments to the Constitution and was now arguing that their established
practice was a mere usage and did not amount to a convention.”*’ Hogg explains the
significance of this distinction being that “a convention is a rule which is regarded as
obligatory by the officials to whom it applies; a usage is not a rule, but merely a
governmental practice which is ordinarily followed, although is not regarded as

59240

obligatory.””" If the Court had agreed that the practice was a usage, then it could not

hold that the Federal government’s proposed actions violated any obligatory rule. Even

3% 1bid at 756 (for brevity, I am paraphrasing the question that was asked).
237

23.
238

Patriation Reference 1981, supra note 232 at 905 cited in Hogg, supra note 229 at 1-

Patriation Reference 1981, supra note 232.

239 Ibid at 898

240 Hogg, supra note 229 at 1-25.
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though the court cannot enforce constitutional conventions, giving an opinion that one
exists is significant because it places tremendous pressure on the government to treat the
court’s opinion as if it were in fact binding. Furthermore, the Court was certainly aware
that its opinion would be considered by the United Kingdom Parliament and taken into

account when considering the Canadian government’s request.

To determine whether a practice qualified as a convention, the Supreme Court of Canada
adopted the following test from Sir W. Ivor Jennings’ 1959 text, The Law and the
Constitution:*"'

We have to ask ourselves three questions: first, what are the precedents;
secondly, did the actors in the precedents believe that they were bound by a
rule; and thirdly, is there a reason for the rule? A single precedent with a good
reason may be enough to establish the rule. A whole string of precedents
without such a reason will be of no avail, unless it is perfectly certain that the
persons concerned regarded them as bound by it.**?

The adoption of this test is extremely important because, as Hogg noted, “[b]efore the
Patriation Reference (1981), it was generally assumed that there was no judicial
procedure for adjudicating a dispute about whether a particular practice was a convention
or a usage. Since no legal consequence could flow from questions that the court could not
answer, the issue appeared to be non-justiciable.”** After the Patriation Reference, the
Supreme Court of Canada had confirmed that courts ought not to shy away from
recognizing constitutional conventions®** and it adopted a test that could be used to
determine whether a convention existed. In fact, since the Patriation Reference, the

Supreme Court has continued to emphasize that Canada’s Constitution is not a single

21 Sir Ivor Jennings, The Law and the Constitution, 5th ed (London: Sweet and Maxwell,
1973) at 136.

242 patriation Reference 1981, supra note 232 at 888.

* Hogg, supra note 229 at 1-26.leva

44 patriation Reference 1981, supra note 232 at 885-886.
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document and that it consists of a number of written texts and unwritten principles that

assist with explaining and filling out those texts.*’

3.3 Canadian Constitutional Conventions

Many of the conventions that have been recognized by the courts are so fundamental to
the operation of Canada’s democratic institutions that it can be difficult to believe that the
courts have no related enforcement powers. Hogg has explained that “[i]f a convention is
disobeyed by an official, then it is common, especially in the United Kingdom, to
describe the official’s act or omission as “unconstitutional” ...[bJut where
“unconstitutionality” springs merely from a breach of convention, no breach of the law
has occurred and no legal remedy will be available.”**® In his 1991 book on Canadian
constitutional conventions,”*” Heard explored a long list of well-known practices that
have been recognized as constitutional conventions in Canada. The list of conventions
was divided into five categories representing “each of the major areas of the constitution:
the prerogative powers of the Governor general and Lieutenant-Governors; the operation
of responsible cabinet government; the workings of the legislature; federalism; and

9248

judicial independence.””™" It is important to have a good sense of the types of rules and

practices that are considered to be conventions in Canada and I will now explore Heard’s
book in greater detail to provide a few examples of recognized constitutional

conventions.?*’

5 See especially: Ontario (Attorney General) v OPSEU, [1987] 2 SCR 1; Osborne v
Canada (Treasury Board), [1991] 2 SCR 69; New Brunswick Broadcasting Co v Nova
Scotia (Speaker of the House of Assembly), [1993] 1 SCR 854.

* Hogg, supra note 229 at 1-22.1 - 1-22.2.

" Heard, supra note 221.

248 Ibid at 15.

249 This list is not a comprehensive list of all conventions covered in Heard’s book, but is

simply a representative list of the conventions that I have chosen to include in this paper
in order to provide a brief overview of the types of conventions covered by Heard.
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3.3.1 Powers of the Governor General and Lieutenant

Governor

The Governor General is mentioned many times in the Constitution Act, 186 7,250

yet
there is no provision for his or her appointment. Heard notes that, “[a]s the appointment
of a Governor General is made through a commission granted under the Great Seal of
Canada, it must involve the federal Cabinet. A firmly established convention dictates that
the initiative for selecting a new Governor General lies with the Canadian Prime Minister
personally.””' Once the Prime Minister has selected a Governor General, that Governor-
General is then charged with the task of appointing subsequent Prime Ministers.
Although the Governor General has complete freedom at law to make such appointments,
he or she is “bound by convention to appoint as first minister a person who is likely to
command a majority in the legislature.””** Similarly, the Governor General has the
express power to refuse to give royal assent to any bill passed by Parliament,”* but
convention binds the Governor General to “abide by all advice that is constitutionally
correct, regardless of their personal view of the wisdom or merits of the advice. Indeed,
most observers would also add that governors should give their assent even to advice that
is unconstitutional, provided there is some effective remedy for the consequences of that

. 254
advice.”

3.3.2 Responsible Cabinet Government

A Cabinet government is a creature of convention, appointed by the Governor General at

the direction of the prime minister.”> Once a Cabinet government is in place, each

2% See e.g. Supra, note 228 at 10-14.
! Heard, supra note 221 at 16.
2 Ibid at 20.
>3 Ibid at 18.
% Ibid at 34.

25 Ibid at 48.
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minister is guided by the conventional principles of individual responsibility. This
convention holds that a minister is responsible for answering questions in the legislature
regarding his or her portfolio and must also hold him or herself politically culpable and

legally liable for actions taken within that portfolio.*>®

A further convention known as cabinet solidarity dictates that cabinet ministers have a
two-pronged responsibility to one another. These responsibilities are that “they must
maintain a public posture of unanimity in support of the policies decided upon by cabinet,
and they must respect the confidentiality of the materials reviewed and of discussions

. . .. 257
held in reaching those decisions.”

Another facet of responsible government is that it is important to ensure that civil
servants can remain anonymous and that the civil service on the whole is politically
neutral or non-partisan.”>® The conventional doctrine of individual ministerial
responsibility, as was briefly discussed above, ensures that “a government department is
accountable to the legislature only through its minister**” because it is important that
civil servants be permitted to freely offer their advice to ministers without the risk of
having to account in the legislature for the advice that they have given.”*® The convention
that public servants when working within the public service must remaining politically
neutral or non-partisan is to ensure that they are loyal to their employer, the government

of Canada and not to the political party that governs them.*"'

3.3.3 Workings of the Legislature

30 Ibid at 52-54.
7 Ibid at 62.

38 Ibid at 59.

% Heard, supra note 221.
260 1bid.

261 1bid.
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The majority of the rules that govern the operation of the provincial and federal
legislatures cannot be found in legislation or in common law. The operation of the
legislatures is derived mostly from “a few provisions of the positive law fleshed out by
usage, binding convention, and what has come to be called the ‘law and custom of
Parliament’.”*** A fundamental principle that underlies how legislatures function is that
parliamentary democracy operates through a party system and an important convention
that has developed out of the party system is that of party discipline. Party discipline is
the “general requirement for elected members to vote according to the policies of their

- 99263
parties.”

Exceptions to party discipline may exist when there is an extremely
compelling reason to vote against the party; for example, “if the decision of the caucus
conflicts with a members’ moral or religious beliefs or if the party position places a

99264

member in direct conflict with the interest of his constituents. This convention is

important because without it “the government of the day would be left bargaining with

free-forming coalitions of MPs for each bill is wished to enact.”**

The first minister will generally appoint a party whip and/or house leader whose job is to
enforce the convention of party discipline. The functions and powers of these individuals
come entirely from unwritten rules. The house leader “is responsible for organizing the
strategy of a party’s participation in the daily work of the legislature, and along with the
whip can schedule which members will appear on the party’s list of speakers.”**® Party
discipline is a well-recognized convention that forms an integral part of the operation of
the legislature. The specific rules respecting how the individual parties carry out party

discipline are simply rules that inform that convention.

3.3.4 Federalism

%2 Ibid at 76.
293 Ibid at 79.
2% Ibid at 80.
295 1bid at 79.
2% 1bid at 81.
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While the division of powers is clearly a fundamental principle of the Canadian
Constitution, the provinces’ jurisdiction to create their own laws on certain subjects is
restrained by a control over the provincial legislative process that was given to the
Governor General.*®” Specifically, the Governor General can choose to provide royal
assent to a provincial bill or he or she can withhold consent or even “reserve the bill ‘for
the signification of the Governor General’s Pleasure’ — in which case the federal Cabinet
then decides whether or not to grant assent to the reserved bill.”**® In actual fact, 182
provincial bills have been reserved or have had assent withheld since 1867.°%° A
convention has emerged since the last world war however, that Heard reasons has “fully
nullified both of these powers, and one can conclude that the provinces are protected

. . T TT 270
from any further interference in their jurisdictions.”

3.3.5 Judicial Independence

The independence of the judiciary is fundamental to a healthy liberal democracy. Judicial

independence is achieved in Canada through a combination of positive law”’' and

267 See Supra, note 228 at 90 (which reads: “The following Provisions of this Act
respecting the Parliament of Canada, namely, — the Provisions relating to Appropriation
and Tax Bills, the Recommendation of Money Votes, the Assent to Bills, the
Disallowance of Acts, and the Signification of Pleasure on Bills reserved, — shall extend
and apply to the Legislatures of the several Provinces as if those Provisions were here re-
enacted and made applicable in Terms to the respective Provinces and the Legislatures
thereof, with the Substitution of the Lieutenant Governor of the Province for the
Governor General, of the Governor General for the Queen and for a Secretary of State, of
One Year for Two Years, and of the Province for Canada). See also Heard, supra note
221 at 102.

268 Heard, supra note 221 at 102-103.
2% Ibid at 103.
" Heard, supra note 221.

" See e.g. Supra note 228 at 99 (section 99 states that “the judges of the superior courts
shall hold office during good behavior...” )
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constitutional conventions. The convention restricting third-party interference in
adjudication is worth explaining for the purposes of this paper. This convention is in

place to ensure that judges are protected from outside pressures “to resolve a particular

59272

case in a certain way.”” '~ This convention is upheld partially through criminal laws

prohibiting bribery of judges and other dishonest attempts to obstruct justice, but is also
upheld by purely conventional rules.>” For example, there is a convention that “prohibits
cabinet ministers from trying to interfere in a dispute and cajoling a judge to decide in the

274 + - . .. .
»~™ Likewise, “[m]inisters should neither

59275

interest of the government or its supporters.
criticize a judge publicly nor make private representations to judges.””’” Heard also drew
attention to the sub judice convention that supports judicial independence. He explains

the sub judice convention as follows:

Members are expected to refrain from discussing matters that are before the
courts or tribunals which are courts of records. The purpose of this sub-judice
convention is to protect the parties in a case awaiting or undergoing trial and
persons who stand to be affected by the outcome of a judicial inquiry. Itis a
voluntary restraint imposed by the House upon itself in the interest of justice
and fair play.”’®

The above conventions are extremely important because they allow aspects of the
Canadian constitution to come to life without the need for positive laws. Many
constitutional conventions will effectively take on the force of law due to their
persuasiveness, however they will never be enforceable through the courts as laws are. In
spite of the court’s lack of enforcement jurisdiction, the belief that conventional rules can

bind parliamentarians seems to have worked its way into Ontario’s political discourse.

3.4 Conflict of Interest Commissioner

22 Heard, supra note 221 at 127.

273 Ibid.
274 Ibid.
25 Ibid.

276 Alistair Fraser, W F Dawson & John Holtby, Beauchesne’s Rules & Forms of the
House of Commons of Canada, 6th ed (Toronto: The Carswell Company Ltd., 1989)
cited in Heard, supra note 221 at 129.



57

Ontario’s conflict of interest commissioner, Hon. Greg Evans, appeared before the
Standing Committee on Administration of Justice on February 18, 1991, as it reviewed
and made recommendations with respect to Premier Bob Rae’s conflict of interest
guidelines.””” Rae’s guidelines included several provisions that echoed the constitutional
convention of judicial independence and restricted a minister’s ability to advocate on
behalf of his or her constituents in certain circumstances.”’® These restrictive provisions

were not included in the Members’ Conflict of Interest Act™”

that was in place at the time
and the committee was tasked with considering whether they ought to be added
thereto.”™® Commissioner Evans was asked by committee members for his thoughts on
some scenarios that could give rise to situations that would trigger the application of
those restrictive provisions in Premier Rae’s guidelines. For example, Gary Carr, the

member for Oakville South, asked:

...section 24 deals with another cabinet minister in a constituency office. I
was wondering how you would handle a problem like this: If I am the
Solicitor General and I have written the Minister of Community and Social
Services about a particular problem on behalf of my constituent, as we all do,
it would be inappropriate for me at the next cabinet meeting to say: "Charles"
-- when he is Minister of Community and Social Services -- "what about that?
What is your answer on that?"**'

In response, Commissioner Evans stated:

27" See Chapter 2, above, for a discussion of the Standing Committee on Administration
of Justice’s review of Premier Rae’s Guidelines.

28 See Chapter 2, above, for a discussion of the Evelyn Gigantes Scandal that includes a
description of some of the restrictions placed on ministers under Premier Rae’s
Guidelines. Other restrictions can be found under sections 19, 20, 21, 22, 23 and 24 of the
Members’ Integrity Act (see MIA, supra note 13).

¥ MCIA, supra note 10.

280 Report on Guidelines, supra note 164 at 1.

1 Ontario, Legislative Assembly, Standing Committee on Administration of Justice,
Official Report of Debates (Hansard), 35th Parl, 1st Sess, No J-5 (18 February 1991) at J-
220 (Gary Carr).
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I think ministers should not be interfering with any agency of the government,
and I think now that parliamentary assistants might well be in that same
category. But that does not stop your constituency office from representing
the constituents, and I think once you become a minister you have to have a
level in there of non-intervention.

I do not think it is right for a parliamentary assistant to come before the
Liquor Control Board of Ontario because invariably he is going to say, "I am
the parliamentary assistant to the minister." To say that the minister has a
right to appear, I think he is restricted and, I think, properly. I do not think
that if his constituency office goes in there they should start waving a flag
that they are from the ministry of certain health and welfare.***

The Commissioner appeared before the committee again on April 30, 1991. The
province’s Solicitor General, Mike Farnan, had stood before the legislature one week
earlier and admitted he had learned that two of his constituency assistants sent letters to
separate justices of the peace on behalf of constituents. The Solicitor General’s name
appeared on both letters, but the constituency assistants signed them. The Solicitor
General recognized the “serious inappropriateness of the actions taken”*** and admitted

that “the Solicitor General must be at arm’s length from the judiciary.”***

The opposition
immediately called for the Solicitor General’s resignation due to his violation of the
fundamental constitutional convention of judicial independence. The Mike Farnan
controversy took place in the wake of Solicitor General Joan Smith’s earlier resignation
in 1989 after she admitted to having contacted the Police about a potential case that she

. . 285
was interested in.

%82 Ontario, Legislative Assembly, Standing Committee on Administration of Justice,
Official Report of Debates (Hansard), 35th Parl, 1st Sess, No J-5 (18 February 1991) at J-
220 (Conflict of Interest Commissioner: Greg Evans).

%3 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 1st
Sess, No 21 (23 April 1991) at 895 (Hon Mike Farnan).

% Ibid.
285 See Chapter 2, above, for a discussion of Solicitor General Joan Smith’s ethical

transgression. See also Cunningham Report, supra note 170.
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Commissioner Evans spent his second appearance before the committee answering
questions that were very similar to the ones he had answered in his first appearance. 2*
The Commissioner’s comments about the inappropriateness of ministers interfering in
government agencies seemed to clearly align with the committee’s own analysis of the

Solicitor-General’s transgressions.

The RCMP investigated Solicitor-General Mike Farnan’s two staffers and cleared them
of any wrongdoing.”®’ This led to Premier Rae categorically rejecting the idea that the

% The Standing

Solicitor General ought to resign or be removed from his position.
Committee on Administration of Justice then filed its Report on Conflict of Interest
Guidelines *™ with the Speaker in September 1991. The committee had clearly not been
satisfied that the Premier’s guidelines were being properly enforced by him, and it
recommended the incorporation of those guidelines into the Members” Conflict of Interest
Act**° This recommendation, if instituted, would mean that the Conflict of Interest
Commissioner, whose views expressed in committee seemed to align with the
opposition’s views, would be responsible for administering the rules contained in the
Premier’s Guidelines - guidelines that, it was believed, the Premier himself had recently
failed to enforce on his own. Commissioner Evans prepared and released his annual

report that year with the committee hearings and the Solicitor General’s ethical

transgression in the background.

3.5 1991-1992 Annual Report

286 See generally Ontario, Legislative Assembly, Standing Committee on Administration
of Justice in Official Report of Debates (Hansard), 35th Parl, 1st Sess, No J-22 (30 April
1991) at J-550 — J-551 (Conflict of Interest Commissioner: Greg Evans).

7 See e.g. Gene Allen, “Farnan, workers cleared by police. Cover-up alleged on letters
to JPs”, The Globe and Mail (Canada) (29 May 1991) GAM.

%8 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 1st
Sess, No 21 (23 April 1991) at 899 (Rt Hon Bob Rae).

2% Report on Guidelines, supra note 164.

290 Ibid at 21.
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Commissioner Evans first used the expression “parliamentary convention” in his 1991-

291

1992 annual report.” This was only the second annual report filed by the Commissioner

that included a summary of selected inquiries and referred questions in order to assist

members with understanding their obligations under the 4¢t.*>> Commissioner Evans

293

would later explain™ that his discussion of parliamentary convention in the 1991-1992

report was inspired by the legislative debate in May of 1989 with respect to former
Solicitor General Joan Smith’s contact with police that led to her resignation.”* Inquiry

number 6 in the annual report read as follows:

Inquiry #6:

A constituent was seeking the assistance of her member with an agency
which fell under the Ministry of which the member was the Parliamentary
Assistant.

Decision:

Constituency Assistants to Ministers and Parliamentary Assistants should not
appear or have communication with any agency, board or commission which
falls under the jurisdiction of the Minister or Parliamentary Assistant.

Parliamentary convention prohibits Ministers from appearing on behalf of a
private party, or having communication with any agency, board or
commission which falls under the jurisdiction of the Ministers’ particular
portfolio. Ministers always wear the cloak of ministerial responsibility.
There is no way that their actions, whether verbal or written, and whether in
the member’s position as an elected member of the Legislature or as a
Minister, can be considered by the recipient as other than actions by a
Minister, and thus could reasonably be considered as attempting to influence
a decision.””

It is likely not coincidental that section 22 of Premier Rae’s guidelines, about which the
Commissioner had very recently testified before the Standing Committee on

Administration of Justice, read as follows:

I The report was filed with the Speaker on June 23, 1992.

2 MCIA, supra note 10.

#%3 Commissioner Evans would refer back to his 1991-1992 Annual Report in his 1995
report re: Dianne Cunningham. See Cunningham Report, supra note 170.

%% See Cunningham Report, supra note 170.

29%1991-1992 Annual Report, supra note 176 at 7.
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22. In any adjudicative or investigative process by, or application for a benefit
from, a provincially appointed tribunal or ministry, ministers shall not
communicate on behalf of a private party in any manner in which his or her
position as minister could reasonably be perceived as influencing a
decision.”*

Commissioner Evans’ response to Inquiry #6 in his annual report can reasonably be seen
to be a restatement of section 22 of Premier Rae’s guidelines, coupled with language
about the “parliamentary convention” of ministerial responsibility. It is also notable, and
perhaps not coincidental, that the language of ministerial responsibility was used in the
legislature during Solicitor General Mike Farnan’s admission of his assistants’ mistakes.
The debate on this topic also appeared in Hansard under the heading “Ministerial

27 Furthermore, while there is no suggestion in the 1991-1992 annual

Responsibility.
report that Heard’s book played a role in the Commissioner’s use of this language in his
work, Heard does explain in his book that the principle of responsible government “has

99298

taken shape through conventions””" and “involves two general aspects: the responsibility

of individual ministers for their departments and their own personal activities, and the

collective responsibility of Cabinet as a whole.”*”’

The Commissioner made it clear that he drew inspiration from Solicitor General Joan
Smith’s 1989 troubles, but he never discussed whether that was his only inspiration for
including parliamentary convention in his 1991-1992 annual report. Searching Ontario’s
Hansard sheds light on whether the language of parliamentary convention had a well-
cultivated history in Ontario prior to 1989. If so, then it is important to ask whether that
history might reasonably have informed the Commissioner’s use of the expression in a

meaningful way.

2% Report on Guidelines, supra note 164 at Appendix B.

7 See Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl,
Ist Sess, No 21 (23 April 1991) at 899, 904.

28 Heard, supra note 221 at 51.

29 Ibid at 50-51.
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3.6 References to Parliamentary Convention in Legislative
Debates prior to 1991-1992

Ontario’s Hansard included only four prior references in legislative debates to
parliamentary convention. Looking at these four prior references may assist in
uncovering whether the expression “parliamentary convention” was known or knowable

to Commissioner Evans prior to his use of the expression in his 1991-1992 annual report:

1. On December 2, 1985: Elinor Caplan, then Chair of Management Board of Cabinet,
referred to parliamentary convention when answering a question in the Legislature about
a decision made by the Minister of Government Services who had served in the previous

government. Minister Caplan quoted an unidentified paper that she had before her in the
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Legislature, which referenced the convention of cabinet confidentiality”" and stated that:

“It is a convention followed both in Canada and the United Kingdom that a
new minister may not have access to cabinet papers of the preceding
government where there has been a change in government party. These
records are usually left in the custody of the secretary of the cabinet and clerk
of the executive council on the condition that they are to be seen only by
persons who were ministers at the time to which the records relate, and in
fact, when the decisions were made. As well, the secretary of cabinet or his
designate may refer to these documents only to ensure continuity."*"!

Minister Caplan then noted that she did “not think it would be productive for us to spend
the next hour discussing something about which I cannot give him the answers because of

. L5302
parliamentary convention.”

2. Monte Kwinter, Minister of Consumer and Commercial Relations, alluded to the

convention of cabinet confidentiality as it applied to transition between governments. In

390 See Ibid at 65 (for a discussion of this convention)

3% Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl, 1st
Sess, No 56 (2 December 1985) at 1996 (Hon Elinor Caplan).

392 1bid.
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his response to a question asked of him in the legislature on January 10, 1986, Minister

Kwinter explained the issue and answered the question as follows:

Yesterday the Leader of the Opposition (Mr. Grossman) and the member for
Leeds (Mr. Runciman) both alluded to a commission set up by the previous
government to look into various problems in the insurance industry. I replied
that I had no knowledge of it, and the member for Leeds issued a press
release which stated this was "inexcusable, claiming that Kwinter's ignorance
of the insurance area of his ministry has contributed to the present crisis."

I now find, after investigation, that a commission was never established by
the previous government. A previous minister did establish a committee to
pursue that minister's policy initiative. The matter was not brought forward to
me because of the parliamentary convention governing the change of
government. For that reason, this

matter was never brought forward to me by my officials.’?

3. Opposition MPP John Gillies, a member of the Liberal party, cited parliamentary

convention on June 16, 1986, as a reason for Minister Elinor Caplan to resign her post in

304

the midst of allegations of conflict of interest.”” Mr. Gillies referenced the convention of

individual ministerial responsibility’®® when stating that:

The parliamentary convention, of which I have 30 precedents here from
across Canada, is that when there is a serious appearance of conflict of this
nature, the minister must resign. This is not to say that if the matter is cleared
up before the public accounts committee, a judicial inquiry or any other body,
the Premier could not retain, as his option, the right to reinstate her as a
minister. However, I say again, the honourable course of action is that the
minister must resign; she must resign today.**

393 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl, 1st
Sess, No 84 (10 January 1986) at 2934 (Hon Monte Kwinter).

3% See Chapter 2, above, for a discussion of the allegations.

395 See Heard, supra note 221 at 52 (for a discussion of the Individual Responsibility of
Ministers and their obligation to resign their ministerial position in the face of allegation s
of personal impropriety).

3% Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl, 2nd
Sess, No 32 (16 December 1986) at 1456 (John Gillies).
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4. On June 1, 1987, MPP John Gillies again cited parliamentary convention while

307
3.

debating the second reading of Bill 2 Mr. Gillies commented that he was concerned

the bill, if passed, might give rise to a situation where the presence of a new conflict of

. . . e . .. . o 1o, 308
interest commissioner might minimize the convention of ministerial responsibility:

My concern with regard to this legislation is simply this: I would hope it
would not be the interpretation of any of us that the commissioner takes full
responsibility for members of cabinet and the House with regard to conflict of
interest and that this in fact then removes the ministerial responsibility of the
chief minister, the Premier, for the conduct of his ministers...[T]he
parliamentary convention is that we question ministers about their ministerial
administrative responsibilities, and that is a clearly established principle.*”’

Each of the above prior uses of parliamentary convention referred to very specific
conventions that have been recognized in the academic literature on constitutional
conventions.’'’ The use of the expression in prior debates is certainly not definitive, but it
suggests that the language of parliamentary convention had some prior context that
parliamentarians might have been aware of. The above four passages, coupled with the
debate about the allegations of impropriety faced by Solicitor General Mike Farnan,
comprise the totality of uses of the expression “parliamentary convention” in Ontario

legislative debates from 1978°"!

until the expression was used by Commissioner Evans in
his 1991-1992 annual report. As the above demonstrates, the expression had only been
used to describe the two widely accepted conventions of cabinet confidentiality and

ministerial responsibility.

3.7 1992-1993 Annual Report

397 Bill 23, supra note 143,

3% See Heard, supra note 221 at ch 3 (for a discussion of the constitutional convention of
Ministerial Responsibility)

3% Ontario, Legislative Assembly, Official Report of Debates (Hansard), 33rd Parl, 3rd
Sess, No 19 (1 June 1987) at 948 (John Gillies).

319 Heard, supra note 221 at 48.

3! Ontario’s online Hansard in Ontario was only searched to February 21, 1978. I believe
that this is back far enough to be able to demonstrate the recent use of the expression.
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It was not until his next annual report that Commissioner Evans would attempt to clarify
the concept of a parliamentary convention. On page 3 of his introductory remarks to his

1992-1993 report, Commissioner Evans explained conventions as follows:

Laws which govern the conduct of a legislature or parliament have had
grafted on them over the years informal rules arising out of tradition and
political practice. These rules are frequently referred to as “conventions”.
Conventions which are binding are supported by some constitutional reason
or principle and differ from non-obligatory practices or procedures which are
not based on reason or principle, but rather on habit or convenience.
Professor Andrew Heard, in his recent book “Canadian Constitutional
Conventions” states at page 144:

“One should bear in mind that a convention does not have to be supported
unanimously in order to be binding. A strong consensus, where the
preponderance of opinion would favour the rule or principle, is sufficient for
political actors to face an obligation to observe the convention™'?

The appeal to Heard’s book provided context for the Commissioner’s inclusion of
parliamentary convention in his previous annual report. This passage in the
Commissioner’s report made it clear that the Commissioner believed that the
parliamentary convention he had previously written about prohibiting “ministers from
appearing on behalf of a private party, or having communication with any agency, board
or commission which falls under the jurisdiction of the Ministers’ particular portfolio,”"?
was “supported by some constitutional reason or principle.”*'* Commissioner Evans did
not go on to explain which constitutional reasons or principles gave rise to the
parliamentary convention, but with a close reading of Heard’s book and of the
Commissioner’s 1991-1992 annual report, it is clear that he was relying upon the

principle of “ministerial responsibility.”*'*> As we have seen in the legislative debates

that took place prior to 1991, the convention of ministerial responsibility had previously

3121992-1993 Annual Report, supra note 188 at 7.

31 Ibid at 3.

14 Ibid.

3131991-1992 Annual Report, supra note 176 at 7 (see Inquiry No 6).
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been appealed to on three occasions: twice in the context of matters relating to alleged
conflicts of interest and the other in relation to the second reading of a bill proposing

conflict of interest legislation.

3.8 1993-1994 Annual Report

Commissioner Evans dedicated a full page of his 1993-1994 annual report to further
explaining parliamentary convention. This section of his annual report was entitled
“Take Time to Reflect” and was included because there remained “considerable
misunderstandings still remain with respect to activities which may be carried on by
ministers, parliamentary assistants and their staff with regard to courts quasi-judicial

93316

bodies, agencies, boards and commissions. The Commissioner arguably appealed to

Heard®'” when he wrote in his report that:

The Ontario political system is based on the Westminster model of
parliament—a cabinet government with its accompanying constitutional
conventions of,

(1) ministerial responsibility;

(2) political neutrality; and

(3) public service anonymity.

These conventions provide the framework for relations between politicians
and public servants, and between government officials and the public.’'®

The Commissioner also interestingly repeats part of his 1991-1992 annual report,’" but
adds clarification at the end to make clear that he has jurisdiction over questions of

ministerial responsibility and the ministers attempting to influence decisions:

316 Ontario, Commission on Conflicts of Interest, Annual Report, 1993-94 (Toronto:
Publications Ontario, 1994) at 14 [1993-1994 Annual Report].

317 See Heard, supra note 221 at ch 3 (these same three items are included in Heard’s
chapter entitled “Cabinet, Ministers and the Civil Service” and are outlined as being
conventions that inform the operation of responsible Cabinet government).

318 1993-1994 Annual Report, supra note 316 at 14.
3191991-1992 Annual Report, supra note 176 at 7 (see Inquiry No 6)
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Ministers always wear the cloak of ministerial responsibility. There is no way
that their actions, whether verbal of written, and whether in the member’s
position as an elected member of the Legislature or as a minister, can be
considered by the recipient as other than actions by a minister, and thus could

reasonably be considered as attempting to influence a decision contrary to s.4
of the Act.**

The addition of the words “contrary to s.4 of the Act™*!

suggests that the Commissioner
recognized that rules about parliamentary convention must be derived from the
legislation. It also suggests that the Commissioner would like to assume such jurisdiction,
presumably because he believes the concept could be useful to him in his work. Without
clear jurisdiction, the Commissioner’s assertions of parliamentary convention are merely
suggestive however, and it would be for the Legislature or the public to determine
whether a breach of convention had occurred and what the repercussions of that breach
might be. As Heard noted in his book, conventions are not law, but can instead be

thought of as that which puts “the flesh on the dry bones of the law.”***

3.9 Standing Committee on the Legislative Assembly

On June 17, 1994, the day after Commissioner Evans filed his 1993-1994 annual report
with the Speaker, the member for Ottawa Centre and the Minister of Housing, Evelyn
Gigantes, attended a meeting in her riding and acted in a manner that would later be
questioned by other members. MPP Brian Charlton would move on June 23, 1994, that
the Standing Committee on the Legislative Assembly be authorized to conduct an
investigation into allegations of conflict of interest against Minister Gigantes with respect

33 The Committee asked Minister Gigantes

to her attendance at that meeting on June 17.
for her thoughts on Commissioner Evans’ comments in his 1993-1994 annual report:

Ms Cronk: Thank you. Ms Gigantes, could I ask you to look with me first, if
you would, please, at the second-to-last page of this extract, which is in a

320 1993-1994 Annual Report, supra note 316 at 14.
21 Ibid.

322 Supra, note 220 at 92.

3 See Gigantes Report, supra note 25.
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section entitled by the commissioner "Take Time to Reflect." Have you got
that?

Hon Ms Gigantes: Yes.

Ms Cronk: All right. I'm going to direct your attention to the comments
contained in the column on the right-hand side, which appear to concern the
Premier's guidelines that we just spoke about. Do you see that?

Hon Ms Gigantes: Yes.

Ms Cronk: Specifically, in that column of this part of the report reference is
made to sections 21 to 24 of the guidelines.

Hon Ms Gigantes: Yes.

Ms Cronk: We just looked at those.

Hon Ms Gigantes: Yes.

Ms Cronk: Then in the concluding paragraph to the report and to this column
of discussion about the guidelines it's suggested as follows: "Ministers always
wear the cloak of ministerial responsibility. There is no way that their actions,
whether verbal or written, and whether in the member's position as an elected
member of the Legislature or as a minister, can be considered by the recipient
as other than actions by a minister, and thus could reasonably be considered
as attempting to influence a decision contrary to s.4 of the act."”

Stopping there for a moment, that's clearly a reference to section 4 of the
conflict-of-interest legislation, which we're not concerned with here today.
Hon Ms Gigantes: Yes.

Ms Cronk: But do you agree with the principle that "Ministers always wear
the cloak of ministerial responsibility"?

Hon Ms Gigantes: I do.***

This passage from the transcript is the only Hansard reference by any MPP to
Commissioner Evans’ writings on parliamentary convention prior to the adoption of the

Members’ Integrity Act in 1994. The investigation into Minister Gigantes received lots of

325

attention in the media™*” and took place at a time when the Conflict of Interest

Commissioner was working on draft amendments to the Members” Conflict of Interest

327

Act®®® with representatives from all three parties.*’ It is clear from the above line of

324 Ontario, Legislative Assembly, Standing Committee on the Legislative Assembly in
Official Report of Debates (Hansard), 35th Parl, 3rd Sess, No M-27B (12 August 1994)
at M-777 (Hon Evelyn Gigantes and Ms. Eleanore Cronk).

199

323 See e.g. James Rusk, “Rae hurt by own rules, ex-MPPs say 'invitation to disaster",
The Globe and Mail (Canada) (26 August 1994) GAM; William Walker, “Opposition
insists Gigantes must quit Minister's future in Rae's hands after harsh report”, The
Toronto Star (18 August 1994) Al; “Rae's flexible rules on cabinet conduct”, Editorial,
The Toronto Star (19 August 1994) A28; Conflict confusion”, Editorial, The Toronto
Star (20 August 1994) C2.

320 MCIA, supra note 10.
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questioning that MPP Eleanore Cronk believed that sections 21 to 24 of Premier Rae’s
guidelines were examples of what Commissioner Evans had described in his 1993-1994
annual report to be constitutional conventions®*® and that she was aware of the
Commissioner’s assertion that those constitutional conventions might conceivably fall

under s.4 of the Members’ Conflict of Interest Act.’*

3.10 Legislative Debate Regarding the Passing of the
MembersO Integrity Act, 1994

Commissioner Evans noted in his 1993-1994 annual report that his “goal to submit
proposed amendments to the Ontario legislation to the Legislature by the fall of 1993 was

not realized” and he also noted that he was continuing his indepth review of the

330

legislation.”™" It was not long after his report was tabled that a new bill was put forth. Bill

209, entitled “An Act to revise the Members’ Conflict of Interest Act and to make related

amendments to the Legislative Assembly Act,”**!

passed first, second and third reading
on the last day that the legislature sat before the general election on June 8, 1995. The

Ottawa Citizen reported on a discussion with Sean Conway, the member for Renfrew

327 See Ontario, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl,
3rd Sess, No 169B (8 December 1994) at 8467 (Charles Harnick) (The group of
individuals working on the legislation were: Mr. Steven W. Mahoney (LIB MPP), Mr.
Sean G. Conway (LIB MPP), Rick Weiler (LIB legal representative), Mr. Eldon Bennett
(NDP legal representative), Charles Harnick (PC MPP), Integrity Commissioner Gregory
T. Evans and his executive assistant, Lynn Harris).

32% Although the 1991-1992 annual report was not referenced by Ms. Cronk, the
Commissioner’s annual report that year referred to ministerial responsibility as a
parliamentary convention, not a constitutional convention. It was the 1993-1994 annual
report that Ms. Cronk was citing that referred to ministerial responsibility as a
constitutional convention. See 1993-1994 Annual Report, supra note 316.

329 MPP Cronk is reading from an annual report in which Commissioner Evans quoted

section 21-24 of Premier Rae’s guidelines, all of which relate to restrictions on the
activities of Ministers, and immediately followed those provisions with the passage read
by Ms. Cronk.

339 1993-1994 Annual Report, supra note 316 at 4.
31 Bill 209, supra note 203.
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North, as he explained that “passage of the bill was of immense important, Conway said,
because of the imminent election. It gives candidates now being recruited a clear idea of
the rules under which they, if elected, will have to live. And it gives them time, if need

be, to begin making appropriate arrangements.”>*?

The members debated the bill by sharing kind words for those who worked on it*** and
by sharing stories of the ethical transgressions of past members. As Jim Coyle wrote for
the Ottawa Citizen, the debate was “positively oozing tri-partisan self-congratulation”**
and “Hansard shows that much of what passed for debate that night was clubby anecdotal
recollections of former colleagues ensnared in previous conduct regimes. Or mutual
congratulation for what had been drawn up as the new rules.”®* There was also
discussion of the fact that the new legislation would include a preamble and effectively
eliminate the need for Premier Rae’s guidelines, as some of the members had previously
recommended during their work for the Standing Committee on Administration of
Justice.**® The fact that there was relatively little critical analysis of the bill is perhaps not
surprising given the quick passage through all three readings. As Norm Sterling, the
member for Carleton, noted, “we are agreeing to have first, second and third reading all
in one day — the bill has not been widely spread among members in this Legislature, so
many of the members who will be voting on the bill today will not in fact have read it.”
Given that this bill was prepared by an informal tri-partisan group of members and party

delegates®*’

with the approval of the party leaders, it is perhaps not surprising that there
was minimal substantial debate and absolutely no debate about the concept of Ontario

parliamentary convention. The bill was also not referred to committee.

%32 Coyle, supranote 206.

%33 See e.g. Ontario, Legislative Assembly, Official Report of Debates (Hansar®bth
Parl, 3rd Sess, No 169B (8 December 1994) at 8466 (Charles Harnick).

%34 Coyle, supranote 206.

% |bid.

%36 Report on Guidelines, supranote 164.
%37 See supra note 327.



3.11 Do the Words @arliamentary ConventionO Hve

Prior Meaning?

Thepurposeof this chapter has bedo explorenowthe concept of parliamentary
conventionhad been used in Ontagoior to the quick passing &ill 209. It is clear
from annual reports that the Conflict of Interest Commissioner assumed jurisdiction over
what hehad called parliamentary conventiamell before the legislatiowas amended to
include Ontario parliamemgaconvention In his attempts to explain parliamentary
convention, Commissioner Evadsewinspiration from Premier RaeOs conflict of interest
guidelines and from Heardf®91book, Canadian Constitutional Conventions: The
Marriage of Law and Politic§®® It is alsoclearthat inspiration was drawn fromexrious
debates in theebislature, including those concerg transgressions by former and
currentSolicitors GeneralCommissioner Evans had only published one example of what
he believed to bereactualparliamentary conventioloy the time that the 1994 legislation
hadbeen debated in the legislatutde did, however, makseveralery important
commensin his 19911992 annual reparincludingthat he believed parliamentary
conventiongo beOsupporteby some constitutional reason or principt€. @iven the
CommissionerOs comments, coupled with the lack of debate in the legislature and the fact
that the bill was not referred to committee before passing third reading, perhaps the only
things that a merher of provincial parliament could have known about parliamentary
conventionsor could have been presumed to knatthe time the bill was pssd were
that
1) Conventions e informal rules arising out of tradition and political practice that
legislature or parliamers have had grafted on them over the yééts;
2) These OconventinsCare binding and supported by some constitutional reason or

principle?*

#38Heard,supranote221

33919911992 Annual Reporsupranotel76at 3.
34919921993 Annual Reporsupranote188at 3.
3 bid.



! "#

3) These OconventionsO differ from-obligatory practices or procedures which are not
based on reason oripeiple, but rather on habit or convenierice;

4) In his 19911992 annual reporthé conflict of interest commissioneffectively
declared one rule in Premier RaeOs guidelines to be a parliamentary corit&rdon
noted that OMinisters always wear the clofalMinisterial responsibility®*and later
pointed out in his 1993994 annual report that Oministerial responsibilityO is a
constitutional conventigi*

5) The Conflict of Interest Commissioner believes tHaardOs bodk explains
Oconventions@nd,

6) TheCanadian courts have acknowledged maomgstitutional conventionsn fact,the
Supreme Court of Canada has even put forth a test to determine when a constitutional

convention exist3!’ Regardlessconventions are not justiciabt®.

It is with this backgroundéh mindthat | will now look at the wagin which Ontario
parliamentary conventiomas actually been applied by OntarioOs Integrity

Commissionersince the coming into force tie MembersO Integrity Act

34319911992 Annual Reporsupranotel76at 7.
34 bid.

34519931994 Annual Reporsupranote316at 14.
3% Heard,supranote221

347 patriation Reference 198dypranote232at 888.
38 Hogg, supranote229at 1-26.



4  The Evolution of (?Dntarip Parliamentary
ConventionO

Ontario became the first jurisdiction in Canadanclude parliamentary convention in its
government conflict of interest legislatiafter it passethe MembersO Integrity Aict
1994 The following three provisionsom theAct provide an excellent summary of how

the concept was included:

5: This Act does not prohibit the activities in which members of the
Assembly normally engage on behalf of constituents in accordatite w
Ontario parliamentary conventiof{’

E 28(1): A member of the Assembly may request that the Commissioner give
an opinion and recommendations on any matter respecting the memberOs
obligations under this Act and under Ontario parliamentary convefifion.

E 30(1): A menber of the Assembly who has reasonable and probable
grounds to believe that another member has contravened this Act or Ontario
parliamentary convention may request that the Commissioner give an opinion
as to the mattef*

Theabsence of definition in the bill for thisconceptwasnot mentioned in debatehen

it passed througtfirst, second and third readingsone sitting. As discussed in chapter 3
above, the expressidparliamentary conventionO baly rarely been used in OntarioOs
legislature andery little explanation of the concept had been offered by the Conflict of
Interest Commissioner prior to the passing of thedll@gislation. Thischapter will
focuson what has been said about parliamentarywention by OntarioOgegrity
Commissionersince the passing of thdembersO Integriyctand how the concepias

been used in practichis chaptewill clearly demonstrate thaihework of OntarioOs

39MIA, supranotel3at 5.
39 pid at 28(1).
%1 pid at 30(1).
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first Integrity Commissioner, Gregory Evamemained true to the traditional concept of a
parliamentaryconventionthat was modeled after constitutional conventiasshe
Commissioner hadescribed in his annual reports prior to the new legislation coming
into force.OntarioOs second Commissioner, Robert Rutherforcemisloyedthe
traditional concepin his work Subsequent Commissioners have strayed from
Commissioer Evan® and Rutherfordidterpretation of Ontario parliamentary
conventionand have broazhed thescope of its applicatiolCommgsioners Osborne and
Morrison have noattempte to justify their use of parliamentary convention by appeal to
constitutional scholarship. Instedde most recent tw@€ommissioners have relied on the
BlackOs Law DimnaryOs definition of OconventionO coupled with the exertirgrof
own discretiorin orderto determine thatgrliamentary conventiaare practices that are
Ogenerally accepted as a rule or practice in the context of norms accepted by
parliamentarias.®>? Furthermore, they have concluded that the Oelements of
parliamentary convention are framed by the core principles which provide the general
foundation for the Act as set out in the ActOs preambi@his broadening of the use of
Ontario parliamentary conventionlikely due tothe Commissione€$ desire to exercise
jurisdiction over aunethicalbehavious they would not have otherwisavehad
jurisdictionover. A clear dividethereforeexists betwee the work of OntarioOs first two
Integrity Commissioners and itsorerecent two.The work of the more recent twelies
heavily on the exercise of discretidn.this chapten will alsobriefly explorethe
SpeakerQOs jurisdictionerthe ethical condumf parliamentariansnsofar as
understanding the SpeakerOs isdtelpful to understandintiie scope and application of

Ontario parliamentary conventiomder theMembersO Integrity Act

%2pypatello Reporsupranote42lat 9.
%3 puypatello Reporsupranote42lat 9.



4.1 Commissioner Evans

TheHonourable Gregory TEvanswas first appointetb serve as OntarioOs Conflict of
Interest Commissionday Orderin-CouncildatedJune 29, 1988* Commissioner Evans
began pushing for improvemertb the legislatioshortlyafter his appointmenHis
efforts to pressure the legislature to reform the legislation |lagtebximately two
year$>>and involved working with delegates from all three cauctf&@ommissioner
Evans was lauded in the legislature forteisacity anccommitment to the projeét’ The
government member who worked on the amendments, MPP Chartask;ldescribed

the procesas follows

| can tell you that we used to start these meetings generally at 5 or 6 in the
evening and at 11 o'clock we would finally have to ask Justice EHvars

could be excused because we were too tired to carry on. He would look at his
watch and say, "It's only 11 o'clock," and there was more work to do. We

would have to beg him to let us go because we couldn't think straight, and he
358

was just getting wared up:-
The Commissioner@sst annual report after thdembersO Integrity Aeiceived royal
assent’ discussed some of the changeshe legislation that members should be aware
of, including the preamble and threlusionof Ontario parliamentary ceention.That
report also included the Commissiondi@®scomments on Ontario parliamentary
convention since hieadled the aHpartygroupthat drafted the legislation.
Commissioner Evans explainpdrliamentary convention as follows:

34 Ontario, Commission on Conflicts of Intere&hnual Report, 1988989(Toronto:
Publications Ontario, 1989) at 1.

%5 Ontario, Legislative Assemypl Official Report of Debates (Hansard5th Parl, 3rd
Sess, No 169B (8 December 1994) at 8467 (Charles Harnick).

3% Seesupra note337.

%73ee generally Ontaridegislative AssemblyOfficial Report of Debates (Hansard)
35th Parl, 3rd Sess, No 169B (8 December 1994).

%8 Supra note355at 8466 (Charles Harnick).

393ee 19941995 Annual Reporsupranote14 (filed with the speakerroJune 21,
1995).



There arenstances of impropriety by members that do not involve issues in
which there is a conflict between personal and public interests, however they
do affect public trust and confidence. Some of these situations we have
characterized as Ontario parliamentaosywentions, because they recognize
and support those accepted democratic principles of fairness, impartiality,
justice and due process, of which the Legislature has signified its apptoval.

He further explained thalhe new legislation served to codifeparticular convention

that had long been recognized:

The words Ontario parliamentary conventionde new in legislation of this
nature. They apply to certain activities previously carried out by Ontario
Parliamentarians which are now accepted by thgineing inimical to the

proper administration of government in our democratic society.

Parliamentary conventions result from practices and customs and may not be
the same in e jurisdiction. Section 6(5) ahe MembersO Integrity Act,

1994dealing wih the use of promotional awards is one example of such a

convention®ot

Section 6(5) of théctread as follows:

A member who receives promotional awards or points from airlines, hotels
and other commercial enterprises as the result of travel for whichdie is
reimbursed by the Government of Ontario shall not use them for personal
purposes®?

It is not clearhow not having a policy related to the use travel pointsoisiething that
had beemaccepted a®inimical to the proper administration of goveentrin our
democratic societg¥*®but the topic had certainly bepreviouslyaddressed in the
legislature On October 17, 1991, for example, Mr. Gilles Bisson, the member for
Cochrane South, asked the Chairman of Management Board to consiifeting a

policy to allowtravel points to be accumulated but only used on government business.

119941995 Annual Reporsupranotel4at 6.

%2 MIA, supranotel3at 6(5) (the topic of travel points had previously been the subject
of a provision of the legislation that was repealed in 2010)

36319941995 Annual Reporsupranotel4at 6.



According to Mr. Bisson his suggestiowould help save the government mon&yThe

topic of travel points was again addressed when Bill 50, the OMembersO Integrity
Amendment Act, 20136 was debated in the legislature on May 5, 2000ring third
reading of the bill, Peter Kormos, the member for Welland, commented that section 6(5)

had been of little impact:

The travel points section: Of course, before this amentirearel points
couldn®t be used for personal use. Well, please. | mean, when the kids were
here on the weekend smoking marijuana, thatOs their argument for the
legalization of marijuana: You canOt enforce the law anyway, so why donOt
you just legalize it®hat in fact this amendment does is it eliminates the
prohibition against using travel points for personaliiSe.

Section 6(5)was repealed from thdembersO Integrity Ach May 18, 2010.

Commissioner Evansadhis first opportunity taonsider whethe®ntario parliamentary
conventionhad been violatelly a membewhen he received a complaint from Marilyn
Churley, the member for Riverdalen November 21, 199aboutDianne Cunningham,
the member for London North aMinister Responsible for WomenOs Issues. The
allegation was that Minister Cunningham had violated Ontario parliamentary convention
when she spoke to three agencies working with battered women abiapéue of
Oprovincial funding cuts to violence against woneewises.®’ Specifically,Minister
Cunningham threatened to audit and withdraw funding from groups or agenciesithat
Onot seen to be working with this governm&had Oproviding an oppositional voic80

In his report that was filed with the Speakem@tember 13, 1995, Commissioner Evans
followed up on the comments in his previous annual reports by again stressing that

34 Ontario, Legislative Assembl{pfficial Report of Debates (Hansard5th Parl, 1st
Sess, No 70 (17 October 1991) at 2994 (Gilles Bisson).

36> MembersO Integrity Amendment, 2610, ® 2010, c 5.

3% Ontario, Legislative Assembl{pfficial Report of Debates (Hansard9th Parl, 2nd
Sess, No 27 (5 May 2010) at 2994 (Peter Kormos).

367 Cunningham Reporsupranote170at 1.
38 bid at Appendix A: Affidavit of Julie Lee at 2.
3%9hid.
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parliamentary conventions are informal rules that have been accepted and approved by
the Legislature.

The concept of a parliamentargrovention is not new although it has now
received statutory recognition by being included among the provisions of the
MembersO Integrity Act, 19%arliamentary conventions are, in general,
practical guidelines or directives concerned with the mannehichw

members discharge their legislative functions and have been accepted and
approved by the Legislature as being procedures which maintain public trust
and confidence in the institution of Parliam&fit.

He thenoutlinesthetwo wellrecognizedtonstitutonal conventionsf parliamentary

immunity and judicial independer‘éas examples:

Probably the most fundamental convention arises when an accusation of
impropriety is made by a member against another member in the Legislature
and the member against whom the accusation is levied categorically denies
the accusation. In such an event, the word of the member must be accepted
and the accusation rejected. The issue is dead unless some parliamentary
process is invoked to revive it.

If the accusation is raised in a forum outside the Assembly, where the
guestion of parliamentary immunity is not involved, the matter is subject to
the provisions of civil law.

It is stated by many political smtists that the Judiciary along with the
Executive and the Administration are separate branches of governmentEby
long recognized conventiomembergdo not contact the Judiciary to

influence the manner in which they should discharge their official duties. The
independence of the Judiciary hasaf® been respectétf

These two examples atensistent wittbcomments made by the Commissioner in his
earlier annual reports, where lhad referencedhat | will refer to agraditional
constitutional conventions, suchraisterial responsibility antheindependence of the

judiciary3"®He explainedn his reporthat theconvention of judicial independenbad

¥0bid at 1.
371 See Heardsupranote221at ch 6 (for a discussion of judicial independence).
372 Cunningham Reporsupranote170at 1.

33 The comments he previously made about travel points being an example of a
convention did not seem to fit in and are difficult to reconcile with the rest of his analysis
of Ontario parliamentary convention.
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beenextendedn Ontariowhen theprevious adnmiistrationOs Solicitdeneraresigned
her ministerial office after accusations that she consulitdthe police about a
constituentOs possible criminal prosecutidhe LegislatureOs acceptancthef
Solicitor-GeneralQ®signatim Oextended the concept of tdigial convention to
includepolice investigationd’>and At also gave support to ¢hheretofore rather
unevenly recognized convention that certain restrictions applied to members of the
Executive in becoming involved with agencies, boards and commission under their
particular jurisdiction on behalf of constituenf$®®le alsonoted thaen earlier
parliament hadecognized both conventions, namely that it is improper to attempt to
influence the police about possible prosecutions and that ministers should not advocate
on behalf of constituents before agencies, board or commissions under the

jurisdiction®"”

The Cunningham repdffis most significant however, because of how Commissioner
Evans explains parliamentary convention andaleethat his precedetependent
approach to the application of Ontaparliametary convention l&him to dismiss the

complaint withoutommencingan inquiry. As he explained:

Parliamentary conventions usually evolve over a period of time. When certain
situations continue to arise and the legislators reach a consensus as to their
disposition, they @ then classified as conventions and serve as precedents
which may be adopted to determine future cases of a similar nature.

FINDING OF FACT

374 Cunningham Reporsupranote170at 1-2.

375Ibid~at2 (see alssupra notel70for a detailed discussion of Solicitor General Joan
SmithOs ethical transgression).

37 Cunningham Reporsupranote170at 2.
37 bid.
378 hid.



| am not aware of any precedent approved by the Legislature which is
applicable to the circumstances relatechim thateial provided bythe
Member from Riverdaléd’®

Commissioner Evans dddto his comments from the Cunningham reporis 1995

1996 annual repartNoting first thatOntario parliamentary conventions are Orecognized
customs and procedures which hdewgeloped over the years in the Ontario Legislature
and have &en adopted by it as precede@t hefurther explainedherationale

underlying theconvention prohibiting ministers from advocating before agencies, boards

and commissions under their juristio:

The purpose of the restriction was to permit the members of the agencies,
boards and commissions to carry out their responsibilities without influence
by members of the Executive Council upon their decisithslowever, the
members of the Executive Council are not excluded from inquiring whether a
particular agency, board or commission has followed established policies and
procedures or ascertaining the present status of a matter before that
tribunal®?

Commissbner Evans would only have two more opportunities to explain the concept of
Ontario parliamentary convention before he retasthtegrity Commissioner. The first
opportunity was in his 1996997 annual report where Benply quotedhis explanatioa
of paliamentary convention frorhis earlier annual reports. The second opportunity was
in his reportregarding MinisteAllan LeachOsommunication withthe Health Services

Restructuring Commissioff®* The allegation made against Minister Leach was that he

379 bid (the approach taken in this report also serves to further confuse the
CommissionerOs comments concerning travel points in hisl®@d3annual report. | am
unable to find any precedent that might haverbestablished during legislative debates
that might justify considering the codification of s.6(5) of Mi&\ to be akin to the
codification of a parliamentary convention, as Commissioner Evans has otherwise
explained them).

38019951996 Annual Reporsupa note209at 2.

381 pid (Commissioner Evans discusses the convention prohibiting ministers from
advocating before agencies, boards or commissions under their jurisdiction).
382 |hi

Ibid.

383 Ontario, Office of the Integrity Commission&eport of the Honourable Gregory T.
Evans, Commssioner Re: The Honourable Allan Leach, Minister of Municipal Affairs
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improperly wrote to the Health Services Restructuring Commig§}ehS.R.C.@n

behalf of two hospitals and requested that those hospitals be provided with an extension
of the deadline by which their submissions had to be made to the Commgkion

respet to whether those hospitals should be cld&&Having already announced his
retirement® Commissioner Evans took the opportunitywhat he likely expected to be

his last report, to explain parliamentary convention in great defdter consideringhe
partiesO submissions with respect to whether Minister Leach had violated Ontario

parliamentary convention, the Commissiom&xde two key determinations.

The first determination was thdtheough it was not a judicial bodyhe H.S.R.Chad

been set upnd @Qranted wide powers by the governméfif The Commissioner
determined thatinisterO LeachOs lettethe H.S.R.Cwent beyondsimply asking for
information andnsteadrequested reconsideration of the H.S.R.C.Os decision to close a
particular hospital. The Commissioneexplainecthat theconvention of Cabinet

solidarity establishesa) that a OMinister must not speak about or otherwise become
involved in a colleagueOsrtiolio without first consulting him and gaining his
approval®’ and b) that Othe Executive Couiigiby convention supposed to speak with
one voice, since it is collectively responsible for initiating and implementing politfes.O
The H.SR.C. was a cre@n of cabinet an@Cabinet solidarity requires that all Ministers

must accept collective responsibility for the policies and actions of the goverrifiient.O

The CommissionerOs second determination was thasiitappropriate for Minister

Leach not taonsult first with the Nhister of Health andt was alsa violation of

and Housing with Respect to the Health Services Restructuring Comn{sidume
1997) [Leach HSRC Report]

384 |pid at 34.

385 Ontario, Office of the Integrity Commissionémnual Report1996:1997(Toronto:
Publications Ontario, 1997) at 1.

388 each HSRC Reporsupranote383at 5.
%7 bid at 6.

%% bid at 8.

389 hid.
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Ontarioparliamentary convention for him Oto act on behalf of constituents as far as quasi

judicial tribunals are concerned®

Commisioner Evans citethework of Euguene A. Forgea retired Senatdre described
asOa distinguished teacher and writer on constitutional mattérsl&ving only
previously cited HeardOs bdnkhiswork, it was notableéhat ForseyOs work on
conventionsiow appeared tbavesome influence on theommisionerOs understanding
of the concept of a parliamentary conventibhe Commissioner quoted the following

passage in his reportgardingMinister Leach:

Conventional principles are generalizations from a mass of usages flowing
down from incident to incident. These incidents in light of common sense are
usually termed precedents which over a period reflect common usage and are
consolidated ultimately intconventions.

A precedent may be followed on another occasion because the actions
composing the precedent are seen with hindsight to be correct, that it, to have
constituted a common sense solution to a particular problem in conformity
with the best generabnstitutional principles.

If the reasons for regarding those actions as correct are still applicable in like
political situations, they are likely to be followed. Once a new practice is
followed, a precedent is established which will constitute aauaad in due

time a convention. Conventions amshges are not cast in stone; they may be
modified or even abandoned, if they are no longer germane to current
conditions or to the underlying principles of the curioiitical system.

Some conventions arasily identified as cut and dried principles but most
exist in variable states of elasticity.

Conventions have been defined as eldgal rules of structure or procedure
or principle established by precedent, consolidated by usage and generally
observed by all concerné®’

39 pid at 6.

392 | each HSRC Reporsupranote383at 67, citing Parliament of Canada, House of
Commons, Special Committee on the Reform of the House of Comtem§uestion of
Confidence in Responsible GovernmégtEugene Forsey & GC Eglington (Ottawa:
1984) at 8485.
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This final report gy Commissioner Evans again citeaonstitutional scholar in order to
support his finding thgtarliamentary convention appli¢al the case at hand. iBlreport

was alsothe first report to recognize cabirsatlidarity’*>and to bring attention to the rule
that a minister must not interfere in another ministerOs portfolio without first consulting
with that ministerCommissioner Evans madeclearwith each convention he
recognizedhattheywerenot new andhat they hadeen well dcumented by renowned
scholarsprior to being employed by him his work as CommissioneHe also made it
clear that these conventions had been recognized by the Ontario legislature on some

earlier occasion.

4.2 Commissioner Rutherford

The Honourable Robert Rutherford held the position of Integrity Commisdiamear
December 1, 1997 until March 4, 20@ommissioner RutherfordOs tenure began mid
year and his first annual report covered the first four months of his ternide aff well
as the last eight months of Commissioner Evans&teatthough he would filehree

annual reportand fourinvestigationreport$®° during his term, Commissioner

393 Recall that cabinet solidarity was covered in detail in HeardOs book. SeesHpaad,
note221at 62.

394 Ontario, Office of the Integrity Commissionémnual Report, 1997998(Toronto:
Publications Ontario, 1998) at 1.

395 Seelbid; Ontario, Office of the Integrity Commissionémnual Report, 1998999
(Toronto: Publications Ontario, 199998 1999Annual Report]Ontario, Office of the
Integrity CommissionerAnnual Report, 1992000(Toronto: Publications Ontario,

2000); Ontario, Office of the Integrity Commission@gport of the Honourable Robert

C. Rutherford, Commissioner, Re: Mr. Joseph Tascona, M.P.P., Simcoe Centre with
respect to the Employment Standards(@&otronto: Office of the Integrity Commissioner,
1998); Ontario, Office of the Integrity Commission@gport of the Honourable Robert

C. Rutherford, Integrity Commissioner, Re: The Honourable Elizabeth Witmer, Minister
of Health(Toronto: Office of the Integrity Commissioner, 1999); Ontario, Office of the
Integrity CommissioneiReport of the Honourable Robert C. Rutherford, Commissioner,
Re: The Honourable Michael D. Harris, Premier of Ontafimronto: Office of the

Integrity Commissioner, 2000) [Harris Repofntario, Office of the Integrity
CommissionerReport of the Honourable Robert C. Rutherford, Commissioner, Re: The
Honourable Mchael Harris, Premier of Ontario and The Honourable Charles Harnick,
Attorney Generaf{Toronto: Office of the Integrity Commissioner, 1999).



! "#

Rutherforddinal investigation report was the only one in which he said sometigiwg

aboutOntario parliamentary convention.

A request for investigatiowas made to the Integrity Conssioner on September 11,
2000,with respect to the actions of OntarioOs Premier, Mike HRaigd Ramsaythe
member for Timiskamingcochranealleged that Premier Harrmdcontravened several
provisions of thaMlembersO Integrity Aas well as Ontario parliamentary conventign
attempting to use his office to ensure that a specific private sector contvastgranted
the contract to dispesof tre city of TorontoOs garbage at the Adams Minérsite
Kirkland Lake, Ontarid® It is not necessary to go through the faxftthis complainin
greatdetail because Commissioner Rutherfeedy succinctlyefused to consider

whether Ontario parliaentary convemnbvn had been breached:

As a preliminary, | observe that Mr. Ramsay has not specified the way in
which he alleges that Mr. Harris infringed parliamentary convention by
supporting the plan. Without clarification as to precisely what parlitanen
convention Mr. Harris allegedly infringed, | cannot conclude that he violated
anyparliamentary conventiofi.

It is unclear whetheghe Commissioner sougblarificationfrom Mr. Ramsay otthe
guestion of what convention he was alleging had Ibeeachedefore publishing his
report. Regardles#t,was clear from hisefusal to consider Ontario parliamentary
convention in the abstratttat hedid not beliese it to be his job tduild the complaint
against the member(s) complained lifis argualty also the casthat Commissioner
Rutherfordthought thatiny convention that was alleged to have been breached

necessarily had to also be a convention that was previously recognized in Ontario.

Commissioner Evandid not havenccasion to consider@nplaintthat lacked
specificitywith respect to an alleged breachQuitario parliamentary convention. In the

two reportsvhereCommissioner Evansonsideredntario parliamentary convention,

3% Harris Reportsupranote395at 1.
%7 bid at 6.



therequests from themembes referred to examples in previousnaml report®® to
justify their allegationsAs will be discussed belowhe position that Commissioner
Rutherford took with respect to the complainantsO biodes specific would later be

relaxed byhis successors

4.3 (Interim) Commissioner Evans

The Honourable Greg Evans returned as interim Integrity Commissioner when
Commissioner Ruthesfd resigned suddenly on MarchZ013%° The Toronto Star
reportedn late February of 200that CommissionegRutherfordhadadmitted toa

reporterthat a friend had assisted him with writing his regoxinerating®remier Harris

from allegations that hattempedto influence the awarding of the city of Toronto waste
disposal contracf® Commissioner Rutherford alsefused to disclose the name dbth
friend*°* Those comments to the Toronto Star, coupled with the conclusions he came to
in hisDecember 27, 200@port,left Commissioner Rutherforopen to a great deal of
public criticism?®?> As Speaker Gary Calaterexplained to the media after redei
Commissioner RutherfordOs resignatdfn]e was obviously aware of some of the
controversyEand he said that he thought that it would be in the best interest of the office

if he stepped asidé®

398 See Cunningham Reposipranote170and Leach HSRC Reposypranote383

399 Ontario, Office of the Integrity Commission&eport othe Honourable Gregory T.
Evans, Acting Commissioner, Re: The Honourable Michael D. Harris, Premier of

Ontario (Toronto: Office of the Integrity Commissioner, 2001) at 1 [EvansO Harris
Report].

“See e.g. Bill Schiller, OLeaders will decide RutherforttG=OThe Toronto Staf24
February 2001) NEWS,; Bill Schiller, OWho helped write report on Harfise(d,oronto
Star(23 February 2001) NEWS.

“°1 Theresa Boyle, Olntegrity Commissioner resigns over refitee(T,oronto Staf2
March 2001) NEWS.

402 gee e.glbid; Bill Schiller, OWho helped write report on HarrisPit® Toronto Star
(23 February 2001) NEWS.

%3 Supra note401
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CommissioneEvang¥irst task upon returning ttherole of Integrity Commissionewas
to issue a new report concerning the allegations against Premier ffss re
consideration was necessary O[ijn4R@bruary becaugte Office of the Integrity
Commissioner was deluged with a flood of approximatehpO0 letters, faxes and emails
in support of such a review® The Commissioner concluded tliae actions taken by
the Premier thatlr. Ramsayhadallegedto be impropewere in fat the actions of the

governmentand notactions thaPremier Harridiad taken on his own behalf:

A government positions itself for+4aection by enacting legislation and
establishing policies which it hopes will appeal to the electorate. Harris, as
leader of the government, is legitimately entitled to seek publicostfuy

his policies and for the activities which he believes will foster their
implementation in any manner that is not prohibited byGhminal Code of
Canada theLegislative Assembly Aot is not a violation of th&lembersO
Integrity Act*®

E

A government cannot be in violation of teembersO Integrity Adt it

should exceed its legislative powers, it is a constitutional issue for judicial
consideration. Otherwise, its actions are to be assessed by public opinion
through our election proce$¥

The Commissioner also concluded that there was no evidence to suggest Premier Harris
hadimproperly benefittd from the governmentOs actiéisCommissioneEvans
determined that further inquiry would not be justiff@dThe repordid notspecifically
address the allegatiaghat Premier Harrifadbreached Ontario parliamentary
conventionNor did the reporaddress Commissioner RutherfordOs comments that the
member seeking the investigation must specify the specific parliamentary convbatio
theywere alleging hatdeen violated Despite the fact that parliamany convention was
not addressedCommissioner Evans®@mmenthat O[a] government cannot be in

4 Evans® Harris Repastipranate 399

% bid at 1.

406 Eyans® Harris Repostipranote399at 7-8.

*7bid at 16.

% bid at 10.

*9bid at 17.



violation of theMembers® Integrity A&t°was significant This pointhad not bee

addressed by any previous repwaith respect to the need to determimeether a

memberOs actions are his ordven or whetherttey are taken on behalf of the

government. This could be especially important when considering allegations against
Premiers, but it could also apply with respect to allegations against ministers or
parliamentary assistants. This report suggests that it is important in the futine for
Commissioner to ask whether allegedly improper actions are taken for personal reasons

or out of a sense of public authority.

Commissioner EvansO tenasdnterim Integrity Commissionendedon September 17,
2001, when the Honourable Coulter Osbarfermer Associate Chief Justice of Ontario,

was appointeds the new Integrity Commissioner

4.4 Commissioner Osborne

Commissioner Osborrfest addresses Ontario parliamentary conventidmsr200%
2002 annual repaft! The report included a numberafionymous inquiries thaat
been receivebly the officefrom members and their stafbntario parliamentary

convention was addressed in three separate inquiries and in all three inquiries a

convention was cited that could be easily trazackto Commisioner Evans@ork.**2

It was not unti002 that Commission@sborndirst made a substantive addition to

Ontario parliamentary convention.

410 pid at 16.

“11 Ontario, Office of the Integrity Commissionémnual Report, 2002002(Toronto:
Publications Ontario, 2002bhis report covered the period between April 1, 2001 and
March 31, 2002).

*12|pid (see Imuiry No. 6 at 9 for a discussion of judicial independence, Inquiry No. 8 at

9-10 for a discussion of ministerial responsibility and Inquiry No. 19 at 14 for a further
discussion of ministerial responsibility).



In early 2001, Sandra Pupateltbe member for Windsor Wesitfered to assist a friend
by allowing her to ship personal belongings to England using the preferrquoaiged
to the government of Ontario iRurolator Courief>® The friend did not immediately
take advantage of this offer, but had her sister contact Ms. Pupatello after shéhhdrse
moved overseas. At that time, the friendOs sisde arrangements to droff the
parcels obelongingsatMs. Pupatell®s home in Windsso thatVis. Pupatellaould
takeeverythingwith her to the Purolator depot at QueenOsParkls. Pupateth had
certainlyagreed to transport the boxes from her home in Win@ugrio,but was
surprised aen eight large boxes were left bar doorsteff*> The memberOs QueenOs
Parkoffice called Purolatoandwasinformed that the items would have to be wejhe
before a quote could be providé€turolator also notethat as long athe parcelsvere
marked(ersonaban invoice would be sent to Ms. Pupatello so that she coulthpay
costout of herown pocket?*®

Without first confirming the price with her frientfls. Pupatello took the boxes to
Purolaor andshipped them to Englan8he forwarded the invoice for $3,1761@%er

friend whowould not pay because she was under the impression that the cost would be
no more than $508." Ms. Pupatello contacted the friendOs father for payment and he
immediately wrote a cheque payable to the Legislative Assembly for the full afbunt.
Ms. PupatelloOs friend then started a small claims court action seeking damages of
$2,676.99, which represented the difference between the $500 she had originally
expectedo payand the $3,176.99 that her father had f&idA Toronto newspaper

13 Ontario, Office of the Integrity Commissien Report of The Honourable Coulter A.
Osborne, Integrity Commissioner Re: Ms. Sandra Pupatello, Deputy Leader of the
Official opposition and Member for Windsor WEBbronto: Office of the Integrity
Commissioner, 2002) at 2 [Pupatello Report].

14 1bid at 3.
13 |bid at 4.
18 |pbid at 3.
17 |bid at 5.
“18|bid at 3.
*19|bid.
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picked up on the small claims action and ran an article on the rifafféie memberfor
Simcoe Notth, Mr. Garfield Dunlopfiled a complaintlleging the breach of certain

provisions of thaMlembersO Integrity Aahd of Ontario parliamentary convention.

The Commissionetonsidered Mr. DunlopOs allegatiand concludedOEthere was no
OdecisionO as centplated by either section 2 or sectiorf4.Gection 2and section 4

readas follows:

2. Conflict of Interest

A member of the Assembly shall not make a decision or participate in making
a decision in the execution of his or her office if the member kioows
reasonably should know that in the making of the decision there is an
opportunity to further the memberQOs private interest or improperly to further
another personOs private intef&st.

4. A member of the Assembly shall not use his or her office toteeek

influence a decision made or to be made by another person so as to further the
memberOs private interest or improperly to further another personOs private
interest!?®

Without including any supporting analysis for this conclusion, the Commissioner
acceted Ms. PupatelloOs argument that she did not make a OdecisionO or participate in
the making of a decision, and as such there could have been no violation of that

provision.

Commissioner Osborrmuickly dismssedthe allegation that other sections of fct had
been violated, and thensidered whether there had been a breaGmtario

parliamentary conventionThe Commissioner focused on sectioiiB noted

“205ee e.g. Theresa Boyle, OCritic of Tory expenses used government courier for friendO,
The Toronto Staf10 October 2002) A27.

“21 pypatello Reporsupranote413at 8.
“22MIA, supranotel3at 2.
*2bid at 4.



! "#

Oparliamentary convention is also used irAitteo justify some actions by members on

behalf of constituents. See section 5 ofAlee** Section 5 reads follows:

5. Activities on behalf of constituents

This Act does not prohibit the activities in which members of the Assembly
normally engage ohehalf of constituents in accordance with Ontario
parliamentary conventioff?

Commissioner Osborrexplairedthat parliamentary convention wasdefined, but that
the ActOgreamblecouldassisthim in determining what qualifieds a parliamentary
convention A new approach to the usé Ontario parliamentary conventidimen

emerged.

Parliamentary convention is not defined in the Act. A convention is a
generally accepted rule or practiestablished by usage or custom (see
Blacks Law Dictionary). Parliamentary convention refers fsial which is
generally accepted as a rule or practice in the context of norms accepted by
parliamentarians. The elements of parliamentary convention are framed by
the core principles which providee general foundation for the Act as set out
in the ActOs preamble (the reconciliation of private interests and public
duties).

| think it is accepted that there are limits on what members can do in their
personal affairs and what they can do for fiigrrelatives, constituents etc.

Some of those limits are established by parliamentary convention. For
example, it is generally accepted that membersO personal business should be
kept separate from business undertaken by the member in connection with the
membersO duties and responsibilities as a member of the Provincial
legislature. This is reflected in the ActOs preambleOs reference to the
reconciliation of private interests and public dutfé$.

Commissioner Osbormecognizes thahat Ontario parliameaty convention is
undefined in the legislation. In ordierdeterminavhat constitutes a parliamentary
convention, the Commissiongrenturned to BlackOs Law dictionary @ndheActOs

preamble. This is acuriousapproactgiven thathe previous Commissioners had already

“24pypatello Reporsupranote421at 8.
“2>MIA, supranotel3at 5.
25 pypatello Reporsupranote42lat 9.
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done a great deal of work to define Ontario parliamentary convention. As we have seen
above, Commissioner Evaassisted in the drafting of the legislation @itdd

constiutional scholars in his wortto clarify the corept of Ontario parliamentary
conventionPerhapsCommissioner Osborne did not have access to the previous
CommissionersO reportsatternatively, hesither chose to ignore them or didt believe
himself to be bound by thentachof these possibilities rather curiougiven thathe
MembersO Integrity Aglaces @durden on members to follow rules that promote
transparency and accountabilit9ntario parliamentary conventiovas grhaps the most
provocativeof these ruleshat weredesigned to promotaccountability Given the role

that Commissioner Evans played in the drafting of the 1994 legisldtisrgurious that

Commissioner OsborneOs report did not acknowledaes®ody of workin this area.

What is also interesting abaihiose comments made Bpmmissioner Osborrmguoted
aboveis that heseems to be saying that the redguiring a member@srsonal business

to be kept separate frohis or herdutiesasa public officeholderis an example of a
parliamentary conventiorPerhaps this was the case before conflict of interest guidelines
and legislation came into existerféébut now this princife is wellrecognized in law

and there is no reason why it would ever need to be thought of as a conventional rule in
the context oPDntarioOs government ethiegime The Commissioner continues to

confuse matters when he rel@s section 5 of thActandexplains that:

In my opinion althouglparliamentary convention permits a member to assist

a constituenin certain circumstances, it does not extend to legitimize a
member assisting a friend or a constituent in piggy backing on a government
contract, manifestly intended to provide for Government of Ontario courier
needs even where the friend or constitwengives no financial gain in the
transaction.

E

| therefore conclude that in participating as she did as Ms. McCullochOs agent
in couriering Ms. McCulloghOs eight boxes to England, Ms. Pupatello acted
contrary to parliamentary conventidf’®

With the aboe statementshe Commssionelis arguablysaying that:

42T See e.gsupra note306
428 pypatello Reporsupranote421at 10.
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1) Section 5 of thé\ct meanghat there are parliamentary conventions that apply to the
work members engage in on behalttudir constituents;

2) Whatever those convention are, none of them pevimitPpatelloOs actioms using
the Purolator preferred rate for a friend,;

3) Therefore Ms. PupatelloGg:tions are a violation @ntarioparliamentary

convention.

It seems that the Commissioner is declaring a violation simply by reason-of non
conformity. It is not clear what the parliamentary convenimthat the Commissioner

believes has been violated until latehis report when he states that

Ein my view, the core issue is not how much was gained or lost but rather
whether this kind of third partyarticipation in a Government of Ontario
contract, facilitated in the circumstances by Ms. Relfmtwas appropriate.

It is my view the clear answer to that question is that Ms. PupatelloOs
participation in the PurolatdGovernment of Ontario contrastlely for the
benefit of a friend and constituent was inappropriate. It constitutes a breach
of parliamentary conventiotf?

Commissione©sbhornedeterminedhat there wa a parliamentary convention in Ontario
that members should not usevgrnmentcontracts to benefit theiriendsand

constituents This does not appear to be in line with the reasoning historically put forth
by Commissioners Evans and Rutherford to justify their declarations of parliamentary
convention. Commissioner Osbofde ana$ysalso made it clear that the member filing
the request for an investigation longemeecadto be specific about what parliamentary
conventionhadbeen violated, asad beerexplicitly required by Commissioner
Rutherford.

Commissioner Osborne appedrefore th€anadian SenateStsnding Committee on
Rules, Procedures and the Rights of Parliamgptaximately six months aftereh
Pupatello report was releasethe Standing Committegasconsidering proposals to
amenl the Federal ethics legislatio®everal nrembers of the Standing Committee

429 pid at 11.



focused their questions to Commissioner Osbomthe concept of Ontario

parliamentary conventionn his responseshé Commissionerelayedhis explanatiorof

the concepfrom his Pupatello report®® He noted that he basais definition of the

concept orthe Black® Law Dictionarydefinition and theActOgpreamble. After listening

to the CommissionerOs explanattba, hairmanof the standing@mmittee Senator

Lorne Milne,commentedhat O[p]erhapit is a good thing that the proposed code that we
are studying does not use that phraseol4dy $enator Serge Joyal added that he Owould

have second thoughts about putting this in a code because of the difficulty of adjudicating

on it.3*

After hearingthat others found Ontario parliamentary convention to be confasitig
undesiable Commissioner Osborngsed his 2002003 annual report teiteratehis
explanation othe concepof an Ontario parliamentary conventiti He thenhad
occasion to considéts applicationwhenhe received a request2003to investigate the

actions of Dave Levatche member from Brant

Marilyn Mushinski, the ramber for Scarbough Centre, filed a complaint alleging

simply that Mr. Levac had Obreached the provisionsedflembersO Integrity Act,
19943°** Mr. Levac hadvisited the Don Jail in Torontaccompanied by two people

whom heallegedlypassed off as his stafOnly one of the individualaccompanying

him was in face member of Mr. Levac@siff and the other was a reporter from the
Toronto Star.Due to Mr. LevacOs status as the opposition critic for the Ministry of Public

Safety and Saurity, he occasionally inspectedstodial institutions throughout the

39 pypatello Reporsupranote421

431 Canada, SenatBroceedings of the Standing Committee on Rules, Procedures and the
Rights of Parliament37th Parl, 2nd Sess, No 15 (3 June 2003) at 15:26 (Lorne)Mi

432 |pid at 15:27 (Serge Joyal).

33 Ontario, Office of the Integrity Commissionémnual Report, 2002003(Toronto:
Publications Ontario, 2003} 2.

34 Ontario, Office of the Integrity Commission&eport of The Honourabl@oulter A.
Osborne, Integrity Commissioner Re: Mr. Dave Levac, Member for Branbnto:
Office of the Integrity Commissioner, 2003) at 1 [Levac Report].



province. In May 2002, the TortmStar was denied access to the Donhkihuse
public visitation to the facility was temporarily suspendee to the SARS crisf§>
Knowing that OMr. Levac had a statutory right under section 59 bfittigtry of
Correctional Services Atb enter andnspect any correctional institution in Ontari5°0
the Star contacted Mr. LevacOs offind arranged to havkeir reporter gain access to
the jail. Mr. LevacOs assistapt®mptly phoned the Don Jail and advised thaOwould
be arriving at 4:00pm thatfternoon, to enter and inspect the facility, accompanied by
two assistants’® Ms. MushinskiOs allegation sveéhat the visit violated th&ctbecause

it was improper for Mr. Levac to pass the reporter off as a member of hi§*%taff.

Commissioner Osborne concludechis reporthat Mr. LevacOs actions were indeed
improper, but that they did not violate any specific provision oMbmbersO Integrity
Act In considering the three general provisions inAbithat providel for restridcions on

the conduct of membef&’the Commissioner concluded that:

| do not think that any of sections 2, 3 and 4 apply. Sections 2 and 4 focus on
making (section 2) or influencing (section 4) a decision. Although OdecisionO

is not defined in the Act itetems to me that it must relate to a decision that is
made in the Legislative Assembly, in Cabinet or perhaps at a Committee

level. Thus, although the Toronto StarOs private interests may have been
preferred to the interests of its competition, in my vigwR,is not engaged

because the preference in question did not arise out of a OdecisionO as referred
to in sections 2 and 4. Section 3 is different in that it involves the improper

use of information not available to the general public. The facts heretdo no
trigger the application of section 3, in my opinfh.

He thenanalyzed section 5 before moving on and concluthagMr. Levac had violated

Ontario parliamentary convention:

*bid at 4

*%bid at 3

“37bid.

*%bid at 1.

439 35eeibid at 24.

449 |_evac Reportsupranote434at 8.
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Esection 5 legitimizes membersO activities if those activities are normally
done on behalf of constituents in accordance with Ontario parliamentary
convention. The events surrounding the Toronto Jail visit did not concern Mr.
LevacOs constituents directly. Thus, section 5 has no direct application. It
does, however, highlight thegsiificance of conduct in which members
typically, or as section 5 puts it, Onormally engageO. This broad range of
acceptable (or unacceptable) conduct is what parliamentary convention is all
abouE.In participating in this venture as he did, in my opinidf,. Levac

did not meet the standards imposed by parliamentary convention. The ends,
exposing the conditions at the Toronto Jail to the public through the media
did not justify the meanBpatrticipating in a plan designed to assist in
providing a membeof the media access to a correctional facffify.

Commissioner OsborneOs second investigation @adfied thatparliamentary
conventiomnow had a general meaning that encompassed all rules, practices or norms
thatthe Commissionebelieved to bgenerally accepted by parliamentariam®ntario

and that could be explained or juiif by appeal to thactOs preamblé\either the
Pupatello report nor the Levac report contained analysis to demonstrate how the
Commissionedetermined whabntarioOparliamentarians had generally accepidt
conclusions that these/® members violated Ontario parliamentary convention apgear
to rest wholly on the CommissionerOs exercise of his own disasttorwlat
parliamentarians haaicceptedThis wasthe caedespite the fact th&ommissioner

Evans hadoncludedn the Cunningham repdftthat a precedent needed to be
established in order to find that a parliamentary convention had been violated. The
Cunningham report was Commissioner Evdimstyeportdealing with Ontario
parliamentary conventioafter the passing of the 1994 legislation andrguablythe

single most compelling indicator of legislative intent that is available with respect to this

concept

Commissioneshorne wouldhave one furtheopportunity in 20030 consider whether
a memberGstions amounted to a bakeof parliamentary convention whts.

Caroline Di Cocco, the member for Sarh@mbton filed a complaintagainst Premier

*1bid at 10.
442 Cunningham Reporsupranote170at 2.
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Ernie Eves,the Honourable Tony Clemefit the Honouralg James Flaherfy}? and the
Honourable BriarCoburn***for allegedly engaging in partisan political conduct while

they were engaged in Ministry businé$sMs. Di Cocco later withdrew her complaint
against Premier Eves and Minister Clement when it camer tattestion that they were

not in fact on government business when they engaged in the activities about which she
was complaining?’ As a result of an electidreingcalledand Mr. Coburn nate-gaining

his seatthe complainant withdrew her complaint against him thiedonlycomplaint that

procee@dwasthe oneagainst Minister Flahert}?®

The facts of thigsomplaintdid not lead Commissioner Osborne to conclude that Minister
Flaherty had violated thdembersO legrity Act**° The Commissionedid draw
attentionin his reporto what in his opinion waa furtherprinciple that had becom@&t

of parliamentary conventiori®

Esince tax payers pay the expenses incurred by Ministers engaged in
Ministry business, Ministers should discharge their duties and responsibilities
as Ministers in a nepartisan manner. | would add that quite apart from the
expense rationale, parliamentary cention has long recognized that while

engaged in Ministry business, Ministers should not mix that business with
AS51

partisan political activity.
There was again niadicationin his reporthatCommissionefOsbornehadsearchedor

precedenin theliterature or in thdegislatureo supporthis finding thatthis principleis

*3The Minister of Health and Lorgjerm Care
*“The Minister of Enterprise, Opportunity and Innovation
*4>The Minister of Tourism and Recreation

4% Ontario, Office of the Integrity Commissier,Report of The Honourable Coulter A.
Osborne, Integrity Commissioner Re: Mr. Ernie Eves, Mr. Tony Clement, Mr. James
Flaherty and Mr. Brian CoburiiToronto: Office of the Integrity Commissioner, 2008) a
2 [ECF&C Report].

“7bid.

448 hid.

“9MIA, supranotel3.

4SO ECF&C Reportsupranote446at 5.
*11bid at 4.
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consideredo beOpart oparliamentary conventi@#?under theAct This approach can

be contrasted wit@ommissioner Evang®Omments in hid9951996 annual repart

wherein he remarketthat Ontario parliamentary conventions are Orecognized customs

and procedures which have developed over the years in the Ontario Legislature and have
been adopted by it as precededitd Having not provided anguch supporor this

newly recognized¢onvention, Commissioner Osbortieenreleased hiannual reporin

which heseemed almost apologetiatOntario parliamentary convention might be a

difficult concept for members to understand:

The Act also incorporates Parliamentary Conventionsdaralard against

which Members€onduct is to be measured. The inclusion of Parliamentary
Convention in the Act is important. It enables conduct to be regulated in areas
that do not come within the specific rule based conduct controls set out in the
Act. Although | acknowledge that including a concept like Parliamentary
Convention in a regulatory legislation introduces elements of uncertainty, |
think Members generally accept the principle that acting in a way that
breaches Parliamentary Convention oughie prohibited by the A¢t?

In the wake of thiscknowledgmentCommissioner OsborneOs next two reptardding
with parliamentary conventioreturredto a detailedanalysis othe concepthat more
closely resembled Commissioner EvansO apprddmrsetwo reports were prepared in
response to related complaints that were filed by two different membeus the same
general issueMr. James Flaherty, the member for Whitjax, filed one complaint
against the Honourable Greg Sorbai@ister of FinanceBob Runciman, the member
for LeedsGrenville,filed the other complairdgainst Premier Dalton McGuintigoth
complaints concerned alleged leaks of OntarioQs20@4 budget in advance of it
havingbeen tabled with the Legislatu@ne complaint alleged that Premier McGuinty
leaked portions of OntarioOs budget to the Prime Minister of Caftsslaomplaint

againstMinister Sorbaralleged thahe hadleaked portions of the budget to the media

**?1bid at 5.
45319951996Annual Report, spranote209at 2.

>4 Ontario, Office of the Integrity Commissionémnual Report, 2002004(Toronto:
Publications Ontario, 2004) at 3



The specifiallegationwasthat the Pemier and Ministeof Financehadbreachedhe
parliamentay conventionof budget screcy Commissioner Osborrmecognized in his

reports that both complaints required Oconsideration of the practice of budget secrecy, the
principles that underlie it andsiscope © but he did not accept that a violation of the

budget secrecy conventiovas necessarily a violation of @mio parliamentary

convention.The Commissioner noted his analysighat he Speaker of the Ontario

Legislature had previously addressid topic of budget secrecy in May 9, 1983, when
hereferred tdt as a Opolitical conventidifihat had Onothing to do with parliamentary
privilege.®’ The Speaker further noted that timethat:

The disclosure of information relating to the budgettba$o with the
conduct of a minister of the crowntime performance of his ministerial
duties. Allegations that the Treasurer failed to ensure the secrecy of the
budget and thereby permitted a budget leak may only be raised by a
substantive motion afonfidence in, or censure of, the minist&r.

Commissioner Osborne followed this analysis and deterntiveeédhere was no breach of
parliamentary covention by either the Premier the Minister of FinanceHe
determinedhatnot all political conventionshould properly be considered parliamentary
conventionsandconcluded that the actions in question did not offend the pleof

budget secrecy even if that princip¥as in fact a parliamentary convention

In the circumstances of this complaint, It think that it matters whether
budget secrecy, however its scope is defined, is viewed as a political practice
(or convention), or as a parliamentary convention. | say that because | do not
think that the breaches of budget secrecy alleged are suffffoggyregious or

55 geeOntario, Office of the Integrity Commission&eport of The Honourable Coulter
A. Osborne, Integrity Commissioner Re: Hanourable Gregory Sorbara, Minister of
Finance(Toronto: Office of the Integrity Commissioner, 2004) at 1 [Sorbara Report
2004]; Ontario, Office of the Integrity CommissionBReport of The Honourable Coulter
A. Osborne, Integrity Commissioner Re: The élgable Dalton McGunity, Premier of
Ontario (Toronto: Office of the Integrity Commissioner, 2004) at 2 [McGuinty Report
2004].

456 Sorbara Report 2004upranote455at 2.
*>7hid.

458 Ontario, Legislative Assembl{)fficial Report of Debates (Hansard2nd Parl, 3rd
Sess, No 17 (9 May 1983) at 572 (Speaker: Hon John M Turner) cited at 2.



far from the mainstream that they are capable of giving rise to a finding of a
breach of parliamentary convention as referred to itvibmbersO Integrity
ACt459

Perhapghe most interestingspect othe McGuinty and Sorbaraports howevemwas

that the Commissioneaisorecognizedhatthe Supreme Court of CanadaOs 1981 decision

in the Patriation Referenc®’was relevanto the concepof a parliamentary convention:

Conventions are consistently followed rules that are miotreed in law, that

is by the courts. They prescribe ways in which legal powers are exercised,
and in some limited circumstances not exercised at all. In a constitutional
context, conventions embrace rules which are observed in practice and,
although theydo not have the force of law, they may have legal effect. The
Supreme Court of Canada made this clear in the well known Constitutional
Reference Case. Although not directly enforceable in law, conventions may
be transformed into law by being included istatute. This will create a legal
obligation where none existed before. ThembersO Integrity Agtovides a
useful example of that occurrence. In MembersO Integrifyct

parliamentary convention is given legal effect through several provisions of
theMembersO Integrity At

Commissioner Osborne dresmpport for his work regarding parliamentary convention

from the Supreme Court of CanadaOs comment that specific conventions can become law

by being explicitly included in legislatioMespitethe CommissionerGdtempt to draw a
parallel betweegonstitutional and parliamentary conventlmwever theMembersO
Integrity Actis not an example of legislation that gives legal effect to specific
conventionsThe MembersO Integrity Atterely recognizesonventionsn a general
senseandonly allows the Integrity Commissioner to recogngpecificconventionsn

the context of whethame has been violate@ihe Actitself does not recognize any
specific conventions.Furthermore, Commissioner Osboeanded the scope of
parliamentary convention well beyond rules that one might repnnderstand to be

influencedby the Supreme CourtOs comments on constitutional converitidhs.

*>95orbara Report 2004upranote455at 5.
%0 patriation Reference 198dypranote232
%1 Sorbara Report 2004upranote455at 3.
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Pupatell§®*and Levac report&for instancethe Commissioneoroacened the definition
of Ontario parliamentary conventionéacompasall rules, practices or norms that he
believed to be generally accepted by parliamentarians in Ontario and that could be

explained or justified by appeal to thAetOs preamble.

The Commissionealsodrew attention in the Sorbara refi8tto a fewimportant
distinctions First, there was distinction between constitutional conventsoand
parliamentary conventions. Second, there was a distinotithmeerparliamentary
conventions ad political conventions. Finally, the Commissiortezld that there was
distinction betweeparliamentary conventions that impadbn membersO conduct
within the legislature anthose that impact omembersO conduct outside of the

legislature:

Parliamentary convention as referred to inMembersO Integrity Aistused

as a conduct related device to control, and in some cases sanction, MembersO
conduct. In my view, the adjective OparliamentaryO limits the scope of the
convention to matters hang to do with the Members as parliamentarians.

Thus, not all political conventions would properly be considered to be
parliamentary conventions fdtembersO Integrity AstirposesMoreover, to

the extent that parliamentary convention may impact on mefnsduct in

the Legislature, such parliamentary conventions are for the Speaker to
consider. They do not engage MembersO Integrity AP

It is unclear what exactly vgéameant by the CommissionerOs comment that the
parliamentary convention in thctonly appliedto Omembers as parliamentari&fis,©
because he did not provide examplHss is perhaps a reference to the distinction made
in Commissioner EvansO Harris reffomtherein he noted that the PremierOs actions

were taken in his official capacifgs Premier and that they accordingly fell outside of the

%2 pypatello Reporsupranote421

463 _evac Reportsupranote434

%4 Sorbara Report 2004upranote455
**bid at 3.

%% hid.

%7 Evans® Harris Repaostjpranote399
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jurisdiction of theMembersO Integrity A@omnissioner Osborne clearly assertedhis
report howevethatmembersO conduct within thegislature is the jurisdictioof the
Speaker No Integrity Commissione Ontariohad evepreviouslycommentean the
SpeakerQOs jurisdiction over the conduct of memtiees discussing parliamentary
convention Commissioner OsborneOs comment sugthedtthe Speakdras some
jurisdiction over membersO condwthin the kgislaturethatmight otherwise be subject
to the rules oparliamentary conventiowere that conduct to takgace outside of the
Legislature The next complaint received by the Commissioner would allow him to

elaborate on this point.

A comphintwas submittedh April of 2006by Mario Sergio, the member for York

West, about the conduct of Robert Runciman, the member for {Gredwille *°® Mr.
Runciman had made comments inside and outside of the legislature with respect to a
matter that was lbere the Superior Court diustice Plea negotiations were ongoing
between a woman who was the innocent viafra driveby shooting and the foumen

who were charged in that shootifthe joint submission on sentencing entered by the
partiesincluded a term requiring that the victim be paid $2,000,000.00. This payment
was referred to as a Orestitution ord&Nr. Runcimanwas the opposition critic for the
Ministry of the Attorney General and a former Solicitor Genétalwas not happy with
the idea that the victim might be compensated withat he thought to b@dirty

money.®° He voiced his displeasure both during proceedings within the Legislature and
to a reporter outside of the Legislature. Mr. SergioOs comipldire Integrity
Commssioneralleged that Mr. Runcimdoreached the parliamentary convention known
as the 8ub judicerule@ by makingthe commentghat he made The Integrity
Commissioner determined thdtr. RuncimanOs comments made outside of the

Legislature werén factOintended to influence the disposition of the criminal

%8 Ontario, Office of the Integrity @mmissionerReport of The Honourable Coulter A.
Osborne, Integrity Commissioner Re: Robert Runciman, MPP, Member for Leeds
Grenville (Toronto: Office of the Integrity Commissioner, 2006) at 1 [Runciman Report].

489 pid at 6.
470 pid at 5.
4 pid at 2.
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prosecution®” and were Oa clear violation of g judicerule, which is part of

parliamentary convention as that term is referred to iMmbersO Integrity AG">

The canmissionemlsoconcludel thathe did not have jurisdiction ovére membeds
commentsnade inside the Legislatubecausét was the SpeakerOs responsibility to

determinghe appropriateness of those comments:

The SpeakerOs jurisdiction, at least in part, comes from Standielg23(g)
to which | have made reference earlier. It provides:

In a debate, a Member shall be called to order by the Speaker if he or she:
(g) refers to any matter that is the subject matter of a proceeding

() thatis pending in a court or before a judge or judicial determination,
or

(i) that is before any quagidicial body constituted by the House or under
the authority of an Act of the Legislature where it is shown to the
satisfaction of the Speaker that hat reference would create a real and
substantial danger of prejudice to the proceeffifig.

This conclusion was not surprising given the CommissionerOs comments in his previous
report regarding the allegations against the Premier and Minister of Fiwdhgespect
to budget secrecyt is prudent in light of this report to seek to understiwedreadth of
the SpeakerOs jurisdimh over the conduct of membersd how it relateto the Integrity

CommissionerQs jurisdiction
4.5 The SpeakerOslurisdiction over MembersO Conduct

As Commissioner Osborne pointed @uthe Levac repoft’°the Speaker derives his or

her jurisdiction @er the conduct of members wiitithe legislature from the Standing

7> Levac Reportsupranote434
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Orders of the Legislative Assembly of Ontali®.Among tte currentstanding orders
that have been in place in Ontario since January 2668 are arguably six maimders

thatare of importantor the purposes of this paper

Thefirst is found atsection 1, whichsets up the overall purpose of the Standing Orders
and addresses what happens if and when the Standing Orders cannot cover all possible
contingenciesSection 1 provides that the Speaker is responsible for makinigng

based ornthe democratic rights shembers and any applicable usages and precedents of
the Legislature and Parliamentary tradifidnvhen faced with those situations that were

not contemplated by the Standing Orders.

Business of House conducted according to Standing Orders

1. (a) The poceedings in the Legislative Assembly of Ontario and in all
Committees of the Assembly shall be conducted according to the following
Standing Orders.

Purpose

(b) Thepurpose of these Standing Orders is to ensure that proceedings are
conducted in a mannghat respects the democratic rightsrafmbers,

(i) to submit motions, resolutions and bills for the consideration of the
Assembly and its Committees, and to have them determined by
democratio/ote;

(ii) to debate, speak to, and vote on motions, rasakiaind bills;

(i) to hold the government accountable for its policies; and

(iv) collectively, to decide matters submitted to the Assembly or a
Committee.

Contingencies unprovided for

(c) In all contingencies not provided for in the Standing Ortleequestion

shall be decided by the Speaker or Chair and, in making the ruling, the
Speaker or Chair shall base the decision on the democratic rights of members
referred to in clausb). In doing so the Speaker shall have regard to any

478 See e.g. Ontario, Office of the Legislative Assembly of Ont&tianding Orders of
the Legislatve Assembly of Ontaridanuary 200@dition, online:
<http://www.ontla.on.ca/web/go2.jsp?Page=/hepiseceedings/supporting
content/files/standing_orders&menuitem=dandp_proceedi)> [Standing Orders].

"7 bid, s 1(c).
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applicablgsusagear}d precedents of the Legislature and Parliamentary

tradition.
Section 13ets out th&peakeDobligationto preserve order and decorum in the

legislature by decidingn questions of privilegandbr points of order:

Speaker to preserve order

13. (a) The Speaker shall preserve order and decorum, and shall decide
guestions of privilege and points of order. In making a decision on a question

of privilege or point of order or explaining a practice, the Speaker may state
479

the applicable Standingr@er orauthority.
A point of order is whea member draws the attention of the Speaker to an alleged
breach of the parliamentary rules, as found in the standing 6f@te standing orders

also define privileges at section 21(a):

Privileges

21. (a) Privileges are the rights enjoyed by the House collectively and by the
members of the House individually conferred byltkgislative Assembly Act
and other statutes, or by practice, precedent, usageuatam.

Privileges are rights and immunities theglong to the assembly and its members and are
essential to the operatiofthe assembly. Privileges andrmunities allow individuals
involved in the parliamentary procesdudfill their duties without obstruction or fear or
prosecutiorf®® Two examplesf individual privilegesarethe right tofreedomof speech

in debateand the freedom of members from arrest. Sofitkeocollective privileges are
access to the Crowdgtention or molestation for chdauses during defined periods;
immunity of members from the obligation to serve on juties power to regulate its

own proceedings by establishiig own rules or standing ordetle power to order the

48 pid, s 1.
4% pid, s 13.

89 Ontario, Legislative Assembly of Ontario, OGlossary of Parliamentary TermsO,
Parliamentary Protocol and Public Relations Branch, online:
http://www.ontla.on.ca/lao/en/offieef-the-assembly/glossary/#P197 15809 at Point of
Order.

81 bid at Parliamentary ivilege.



| "3

attendance at the Bar of the House of persons whose conduct has been brougthdoef
House on a matter of privilege; artlde power to order the arrest and imprisonment of
persons guilty of contempt or breach of privilétfe.

As wasnotedby Commissione©sborne irthe Runcimarreport*®®

section 23(g) of the
Standing Ordex codifies thesubjudice convention. This provision requires that the

Speaker call a member to order if he or she refers to a matter that is pending in a court of
before a judge for judicial determination, and if the Speaker is satisfied that further
referenceto the mattehas the real potential to prejudice the proceedings in question.

This rule also applies to qugsidicial bodies that arereated under an Act or the

authority of the Legislatur&?

While each of these provisions in the&iing Ordes bestows some authority
obligationon the Speakép deal with membersO condiicts arguably only section 1(c)
that would operate to allow the Speaker to rule on matters that are similad o that
which may be contemplated by Ontapiarliamentary convention Rules that are already
written downin the Standing Order$ike thesub judiceconvention are no longer
conventionsn the traditional senseyen though they may have originated as such.
Commissioner Osborne notedtre Sorbarareport @onventions may be transformed
into law by being included in a statud#° The Standing Orders operatenmichthe same
manneras a statutaithin the context of the rules that govern membersO contieatin
parliament*®® It is thereforenotimmediately clear what Commissioner Osbommeant

when he wrote that Oto the extent that parliamentary convention may impact on membersO

*82g5ee John Reynolds, OSpeakerOs Ruling: Jurisdiction Over the Precincts of the
Legislature, Speaker John Reynolds, British Columbia Legislative Assembly, April 9,
19870 (1987) 10:2 Can Parl Rev at 22; Hugh Edihoffer OSpeakerOs Ruling: Premature
disclosure of government policy, Speaker Hugh Edighoffer, June 10, 1986, Legislative
Assembly of OntarioO (1986) 9:4 Can Parl Rev at 43.

“83 Runciman Reporsupranote468
84 Standing Orderssupranote476, s 23(g).
8> Sorbara Report 2004upranote455at 3.

88 |f the sub judiceconvention exists outside of parliament, it would arguably fall under
the Integrity CommissionerQOs jurisdiction and Ontario parliamentary convention.
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conduct in the Legislature, such parliamentary conventions are for the Speaker to
consider.t§” One can only assume tha was alloving for those contingencies
contemplated by section 1(c) of the Standing Ordmrsno clear example of such a

convention wasffered

In his final report Commissioner Osborrensidered whether the Honourable Harinder
Takhar, Minister offransportation and member for Mississauga Cenitnégted the
MembersO Integrity Aaith respect to the establishment and management of his blind
trust. John TorytheLeader of the Official Opposition and the member for Dufferin
PeetWellington-Grey, filed a complaint alleging that Minister Takhar did not comply
with the provisions of thActrelated to the requirement that a Minister place his or her
businesses interest(s) in a blind trust that is to be managed by an trustee who is at armOs
lengthto the minister Specifically, sectionl12(1) and 12(R para 2of theAct, required
that:

12. (1) A member of the Executive Council shall watry on business

through a partnership or sole proprietorship.

(2) A member may comply witthe requirements &fubsection
(1) by entrusting théusines®r his or her interest in the business to
one or more trustees on the following terms:
E
2. The trustees shall be persons who are at armOs length with the
member and approved by the Commissidfier.

Minister Takharowned a controlling interest in the Chalmers Group of Companies when
he was appointed to the executive counkiié was required to place that controlling
interest in a managnent trust with a trustee who svat armOs lengih him. The

definition of armOs length wanot in theAct, but the Commissioner accepted Mr. ToryOs
submission that theppropriatedefinition of armOs length is that there are Ono bonds of
dependence, control or influence, in the sense that there is no moral or psychological

leverage sufficient to diminish or possibly influence the free decisiaking of the

“88MIA, supranotel3at 12(1) and 12(2).
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other 59489

Mr. Tory’s complaint specified that Minister Takhar had visited the head
office of the Chalmers Group of Companies in order to engage in the management of a

business held by the corporation and that his trustee was not in fact at arm’s length.

Minister Takhar admitted in his response that he had attended at the company’s offices to
visit his wife and trustee, but he denied that the visit was for any purpose other than to
discuss his daughter’s desire to attend school overseas. The Minister also noted that
Commissioner Osborne had approved his trustee and that section 30(7) of the Act stated
that the Commissioner cannot recommend a penalty for a breach of the Act if the member
in question sought and followed the Commissioner’s recommendation and had, “before
receiving those recommendations, disclosed to the Commissioner all the relevant facts

0 The Commissioner took the position that although

that were known to the member.
Minister Takhar did advise that his trustee had no previous or present relationship to the
Chalmers Group of Companies, it ought to have been disclosed that he was appointed as

the CFO of the Minister’s riding association under the Elections Finances Act”’

shortly
before the Commissioner approved his appointment. The trustee would not have been
considered to be at arm’s length under the definition of arm’s length that was accepted by

the Commissioner if this information had been disclosed.*”*

Upon reviewing Minister Takhar’s response to Mr. Tory’s allegations, Commissioner
Osborne concluded that he had no reason to believe that the minister’s attendance at the
Chalmers Group of Companies’ building was for any reason other than to consult with
his spouse and trustee about his daughter’s academic pursuits. There was no evidence to

suggest that the minister was contributing to the management of any of the Chalmers

¥ Ontario, Office of the Integrity Commissioner, Report of The Honourable Coulter A.
Osborne, Integrity Commissioner Re: The Honourable Harinder Takhar, Minister of
Transportation & Member for Mississauga Centre (Toronto: Office of the Integrity
Commissioner, 2006) at 28 [Takhar Report].

YO MIA, supra note 13, s 30(7).
P1RSO 1990, ¢ E.7.

2 Takhar Report, supra note 489.
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Groupcompanie$?® With respect to the ministerfisstee, the Commissioner concluded
that @he Minister has breached s.11 of the Act and parliamentary convention associated
with the establishment of management trusts by allowing Mr. Jeyanayangam to continue
as his trustee after he became treasurers®iding Association and by failing to

disclose that Mr. Jeyanayangam was his CFO under the Election Finan€3¥ ads.

not clearwhat the parliamentary conventions wérat the Commissioner believed to be
Cassociated with the establishmehtmanagement trus3°°butit is clear that

Commissioner Osbormoncluded that there was a violatiof parliamentary convention

Commissioner Osborne brought about a significant change to the conviessieh
standards applicable to members of provingaliament during his tenure as OntarioOs
Integrity Commissioner. The complaint against Sandra Pupateldy presented a
challenge for the legislation at the time and also for Commissioner Osborne. The
creative expansion of the concept of Ontario parliamentary convention allowed the
Commissioner to declare Ms. PupatelloOs actions to be improper, thespliaving

been no precedent to support this expansfdhe concept This expansion also
continued to permit Commissioner Osborne to use Commissioner Evans and
Commissioner RutherfordOs interpretations of Ontario parliamentary convastan.
resultof Commissioner OsborneOs new approach to Ontario parliamentary convention
however members could noaisobe held accountable for violating rules for which no
clear precedent had been established witigrlegislature olegislative proceedings.

This expanded jurisdiction haadoptedby Commissioner OsborneOs successor

and has been used in much the same manner.

4.6 Commissioner Morrison

494 Takhar Reportsupranote489at 2930.
495 hid.
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Ms. LynnHarris™®

startedworking at the @ice in 1988underCommissioner Evans
Shecontinued to take on progressively more senior ral@sgside each subsequent
Integrity Commissioner untishe was appointeicting Integrity Commissioner on July

31, 2007*°" Given that Ontari®s legislation was the firstits kindin Canada,
Commissioer MorrisonOs experience administering government conflict of interest
legislationand working alongside other Integrity Commissioners far exceeds that of any
otherofficial in Canada.The members of the Legislativessembly of Ontario

unanimously placetheir confidence in Ms. Morrison by removihgr @ctingltitle on

April 13, 2010 and appointing her as the provinceOs fouetyrity Commissioner.

The first complaint received by Commissioner Morrisoncerned the actions of the
Speaker of the Legislative Assembly and walmitted byPeter Kormos, the member
for Welland. Mr. Kormos complainethat the Speaker, Michael Brown, hattended a
postelection celebratory dinner for members of the Libeaalctis and their families and
thathis attendance wasviolationof parliamentary conventiomnder theAct**® Mr.
Kormos took the position Othat it is a cleadlong-established Parliamentary
Convention contemplated by tMembersO Integrity Act, 198¥it the Speaker abstain
from partisan political activity to protect the impartiality of the Office of Spdakat™®

Commissioner Morrison first considered whether she had jurisdiction to receive the

complaint before she would consideinether such a convion existed. As she stated:

| agree with the view of the former Integrity Commissioner The Honourable
Coulter A. Osborne, that not all conventions were intended to be captured by
theMembersO Integrity Act, 199Accordingly, if | determine that | do not

9% She would later change her last name to Morrison.

97 Ontario, Office of the Integrity Commissionémnual Report, 2002008(Toronto:
Publications Ontario, 2008) at 1.

“98 Ontario, Office of the Integrity Commission&eport of Lynn Morrison, Acting
Integrity Commissioner Re: Michael A. Brown, Member for Algdfaaitoulin
(Toronto: Office of the Integrity Commissioner, 2008) at 2 [Brown Report].

49 pid at 4.
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have jurisdiction, | will not decide whether Mr. BrownOs conduct was a
violation of Parliamentary Conventigf

Mr. Kormos argued that the Speaker is not expressly excluded frohcthed therefore
must be suject toit. The Commissioner considered this argument and determined that
the contrary was true and that the legislature would have explicitly included the Speaker
in the legislatiorhad it intended for the Speakerbe subject to thActin his or her

capacity as Speakét The CommissioneDs opiniowas that thé&peakervas only

subject to thé\ctin hisrole as a membemdnot in his official role as the Speaker of the

Legislative Assembly.

Commissioner Morrisodid not addreswhether a conventioexisted that prohibited the
Speaker from engaging in partisactivities while holding theffice of Speaker. She did
not address this question due to what she determinedattirbgation in her jurisdiction
Former Commissioner Osborne had taken thd&ipnghat there was a distinction
betweerparliamentary conventiortiat the Commissioner haarisdictionoverand
parliamentary conventions that the Speaker must corf§fd@emmissioner MorrisonOs
reportoutlineda further category of paagimentary congntion that existdue to the
HouseOs jurisdiction to decide on questions of misconduct by the Sfé@8erausehe
Speakeholdsoffice on the confidence of the memberss the menbers who have
jurisdiction to consider whether hig herattendanceat a partisan fundraiser a

violation of parliamentary convention.

The Commissionealso receive@ complaintlater that same ye#tom Liz Sandals, the
memberfor Guelph. Ms. Sandals alleged that Ted Chudleigh, the meffidbétalton,
had breached piEmentary convention and thus violated MembersO Integrity Aoy

P pid at 67.

*%|pid at 8.

>%2Runciman Reporsupranote468at 3.
>%3Brown Reportsupranote498at 5.



using constituency office resources for partisan purposes.””* Specifically, Mr. Chudleigh
was using the same website address for both his constituency office and his riding

505

association.” > Mr. Chudleigh took the position that managing one website was more

efficient than managing two and that he was not using legislative or government funds

improperly because his riding association was paying for and managing that website.

Commissioner Morrison’s analysis referenced rules explained in annual reports from
1998-1999,°°° 2002-2003"" and 2004-2005°" requiring constituency offices to remain
non-partisan at all times. None of those opinions referenced a section of the Members’
Integrity Act as justification. Although it was not included in the Commissioner’s report,
the 1998-1999 annual report also included an anonymous question about whether it was
appropriate to use a constituency office’s email address to communicate with colleagues
about a members’ intention to run for the nomination in a new riding. Commissioner

Rutherford’s opinion was as follows:

It is inappropriate to use the Queen’s Park or constituency office, including
the e-mail system, for any activities related to the member’s nomination or re-
election.

The member was referred to the Member’s Guide with respect to

Political Activity Regulations in which it states that these “offices can never
be used to further activities such as Riding Association activities, political
meetings or to display partisan politically-oriented signs.”

Although the Commissioner does not have jurisdiction to interpret the
Regulation, the member should keep political activities separate from the
duties of a Member of Provincial Parliament.’”’

3% Ontario, Office of the Integrity Commissioner, Report of Lynn Morrison, Acting
Integrity Commissioner Re: Ted Chudleigh, Member for Halton (Toronto: Office of the
Integrity Commissioner, 2008) at 1 [Chudleigh Report].

> Ibid.

3% Chudleigh Report, supra note 504 at 5.

7 Ibid at 6.

%% Ibid at 5.

399 1998-1999 Annual Report, supra note 395 at 14 (see “Inquiry No. 18”).
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Commissioner Rutherford did not refer to the rule that constituency offices remain non-
partisan as a parliamentary convention in 1998-1999, but rather referenced the Members’
Guide and noted his lack of authority over such concerns. Commissioner Morrison noted
in her report regarding Ted Chudleigh that page 15 of the Members Handbook’'” stated:
“[p]lease note that Global Budget funding support is limited to websites that have non-
partisan and non-political content only,”'! but then determined that she had jurisdiction

nonetheless:

[T]here is a practice in Ontario that members who offer constituency services
on the internet — a virtual constituency office — have followed the same rules
that are applicable to traditional constituency offices. Whether or not this
practice is a function of the funding rules is irrelevant. The practice has
created an expectation on the part of constituents in Ontario that constituency
services they access will be non-partisan. This practice is consistent with the
objectives of the Members’ Integrity Act and, I find, is a parliamentary
convention. Consequently, any conduct that is not permitted within the four
walls (;tl“za constituency office is not permitted within a virtual constituency
office.

It is not clear whether it was the members’ acceptance of the rules regarding websites
being non-partisan or the public’s expectation that websites would be non-partisan that
led the Commissioner to conclude that a rule in the Handbook should now be recognized
as a parliamentary convention. Regardless, the Integrity Commissioner’s jurisdiction had
been expanded to include members’ websites. Commissioner Morrison then offered the
following advice for members so that they would not violate parliamentary convention

when managing their virtual constituency office(s):

1. If a member decides to offer constituency information on the Internet, it
must be available in a non-partisan format. Specifically, the website must not
display a party logo, any reference to a riding association including a link to a
riding association website, information about riding association activities or
an invitation to make political donations.

319 The Members” Handbook was previously referred to as the Members’ Guide. Copies
of the Handbook/Guide are available to members from the Financial Services branch at
the Legislative Assembly of Ontario and are not made available to the public.

> Chudleigh Report, supra note 504 at 6.
>% Ibid at 8.
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2. Members can have both a constituency and a riding association website. If
they choose to do so, the URLs must be distinct from each other.’"?

The Chudleigh report was reaffirmed in 2011 when Rick Johnson, the member for
Haliburton-Kawartha Lakes-Brock, alleged that Randy Hillier, the member for Lanark-
Frontenac-Lennox and Addington, breached Ontario parliamentary convention. Mr.
Johnson complained that an e-mail had been sent out to campaign supporters from a PC
candidate’s email address and that when recipients “moused-over” a link in the e-mail

4

Mr. Hillier’s constituency office’s website address would appear in a pop-up box.”!

Commissioner Morrison’s report repeated that:

...using constituency office resources (i.e. phone, fax lines, websites) for
partisan purposes is not appropriate, is contrary to Ontario parliamentary
convention and accordingly is a contravention of the Members’ Integrity
PPt

The Commissioner then concluded that the pop-up with Mr. Hillier’s constituency office
website address was a mistake made by an information technology contractor who had
worked for both Mr. Hillier and for the PC candidate. As such, Mr. Hillier did not violate

. . . 516
Ontario parliamentary convention.

Monte McNaughton, the member for Lambton-Kent-Middlesex, was the next member to
file a complaint with the Integrity Commissioner. Mr. McNaughton alleged that the
Honourable Brad Duguid, Minister of Economic Development and Innovation and the
member for Scarborough Centre, contravened the Members’ Integrity Act’'” because of

the way his 2012 holiday cards were mailed. Specifically, Mr. Duguid’s holiday cards

13 Ibid at 10.

>4 Ontario, Office of the Integrity Commissioner, Report of Lynn Morrison, Integrity
Commissioner Re: Randy Hillier, Member for Lanark-Frontenac-Lennox and Addington
(Toronto: Office of the Integrity Commissioner, 2011) at 2 [Hillier Report].

>3 Chudleigh Report, supra note 504 at 6 cited in Hillier Report, supra note 514 at 6-7.

318 Hillier Report, supra note 514 at 7.

>!7 Ontario, Office of the Integrity Commissioner, Report of Lynn Morrison, Integrity
Commissioner Re: The Honourable Brad Duguid, Member for Scarborough Centre
(Toronto: Office of the Integrity Commissioner, 2013) at 1 [Duguid Report].
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were mailed without postage affixed and with a label that said “Her Majesty’s Service”
(“the label”).”"® Mr. McNaughton took the position that the label must have been used in
an attempt to benefit from the Canada Post Government mail Free of Postage program

even though it was not available to Members of Provincial Parliament.”"

The Commissioner’s investigation also revealed that Minister Duguid had been using a
staff member who was paid through his Ministry to oversee his constituency office while
one of his regular constituency staff was on leave. The Commissioner ‘s report would

address these two issues:

1. Did Mr. Duguid act contrary to Ontario parliamentary convention due to
the fact that holiday cards were mailed without postage and with the label?

2. Did Mr. Duguid act contrary to Ontario parliamentary convention because
of the role a member of Mr. Duguid’s ministers’ staff played in the
constituency office?”

The Commissioner included a list in her report of previous types of conduct that were

found to be in violation of Ontario parliamentary convention:

...a minister advocating before an agency, board or commission on behalf of a
constituent, a minister advocating to the judiciary regarding a matter, a member
using constituency resources for partisan purposes, a member using the benefit
of a contract between the government and a courier firm to mail goods on
behalf of a friend and constituent, and a member using his inspection privileges
to allow access to a provincial facility by a member of the press under false
pretenses.52 !

This list did not include any conventions that would be applicable to issue #1, but it
clarified that no member had ever violated Ontario parliamentary convention as a result
of the actions of his or her staff member(s). The Commissioner concluded that Minister

Duguid was not aware that the cards had been sent out with the improper label and that

S8 Ibid.

19 Ibid.

329 Duguid Report, supra note 517 at 4.

21 Ibid.
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the Minister had moved quickly to rectify the situation when he did become aware of the
problem. Although he is ultimately responsible for his staff’s actions, Minister Duguid
was held not to have violated Ontario parliamentary convention because his staff was

acting without his knowledge.

In response to issue #2, the Commissioner determined that Minister Duguid had violated
Ontario parliamentary convention by assigning his special assistant from his ministerial
office to oversee his constituency office.”** Commissioner Morrison relied on
Commissioner Osborne’s commentary that “[t]he elements of parliamentary convention
are framed by the core principles which provide the general foundation for the Act as set
out in the Act’s preamble” and focused her analysis on paragraph 4 of the preamble,
which stated that “[m]embers are expected to act with integrity and impartiality that will

bear the closest scrutiny.”>’

In Commissioner Morrison’s opinion, “acting in a manner
that bears the closest scrutiny means respecting the boundary between constituency staff
and ministers’ staff and ensuring that resources allocated for ministers’ work are not

524 -
7> The Commissioner would later

inappropriately allocated to the constituency office.
summarize this rule by saying that it is contrary to Ontario parliamentary convention for a

.. . .. . . 525
minister to assign a minister’s staff to oversee and supervise a constituency office.

Commissioner Morrison has continued to recognize the work of the Office’s first two
Commissioners on Ontario parliamentary convention, but has also adopted Commissioner
Osborne’s broadened approach in her work. Her adoption of this broadened approach
has given rise to a question about what is contained in the Members’ Handbook/Guide
and how those rules would otherwise be enforced without the Integrity Commissioner’s

involvement.

322 Duguid Report, supranote 517 at 19-20.

323 MIA, supranote 13 at Preamble 4.

524 Duguid Report, supranote 517 at 19-20.

323 Ontario, Office of the Integrity Commissioner, Report of Lynn Morrison, Integrity
Commissioner Re: Laurie Scott, Member for Halibuskawartha LakesBrock
(Toronto: Office of the Integrity Commissioner, 2013) at 2-3 [Scott Report].
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What perhapslistinguishes Commissioner MorrisonOs work from Commissioner EvansO
work is that the MembersO Handbook/Guide can be pointed to as a document that has
been acepted by parliamentarians in their work as parliamentarians and could thus
gualify as an example of an accepted convention, i.e. that members of the legislature
accept the MembersO Handbook/Guide as a set of rules to which they ar@ bexenis.
howeve no reference iiCommissioner Morrison@=ports to any legislative proceedings
wherein the MembersO Handbook/Guide has effectively been adbjstetnply taken

for granted that the Handbook is agreeable to the menihlegsvise, Commissimer
Morrisonstated in hereport regarding Minister Duguitiat it was her @inion that

acting in a manner that bears the closest scrutiny means respecting the boundary between
constituency staff and ministersO staff and ensuring that resources allocated fas@iniste
work are not inappropriately allocated to the constituency officelQls conceivable

that such a rule is contained in the MembersO Handbook/Guide, but there is no reference
in the report to confirm this. It imore likely the case howevtrat the @mmissioner
determined that Minister Duguid had violated Ontario parliamentary convention simply

by applying Commissioner EvansO approach to Ontario parliamentary convention

4.7 Summary

An analysis of the work of OntarioOs Integrity Commissianakes it cleathat there is

a striking differencédetween the approach to parliamentary convention taken by
Commissioners Evarend Rutherford and the approdatertaken by Commissioners
Osborne and Morrisoi€ommissioners Evans and Rutherfoetied onprecedent

established within theegislature andurtherjustified their analysis usingjear references

to acadent texts about constitutional conventionSomnissioners Osborne and
Morrisoncontinued to apply the parliamentary conventions previously recognized by
Commissioners Evans and Rutherford, but also carved out a new analytic path. The new
path relies on thBlackOs Law Dictionary definition Gfonventiot©andthe exercise of

the Commissionersfvn discretion in determining what rules and principles might be

>26 Dyuguid Reportsupranote517at 20.
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justified by theActOs preambleCanadian onstitutional scholars have long held that
constitutional conventions emerge from the preamble t8titish North America Agt?’
andtheapproactaken by Commissioners Osborne and Morrisgmerhaps loosely

based orhis understandingCommissiones Osborneand Morrisonalso notably
concludedhat there were differemtategorie®f parliamentary conventisrand that the
legislation did not give the @amissioner jurisdiction over every categoifhe
parliamentary conventions recognized by the OfficeOs four Commissioners have been
givenfurther context through analgsf whatdoes not and cannot qualify as@ntario
parliamentary convention. will now provide a summargf the recognized conventions

andthe categories into which they fall.

>?"See e.g. Hoggupranote229at p 13 -1-4.



5 Understanding the Categories of Ontario

Parliamentary Convention

Thehistory ofgovernment conflict of interest rules in Ontario clearly demonstaates
willingness by OntarioOs Premitgsmprove their guidelines bgddressinghe changing
ethicalneeds and challengésced bymembers of the legislatur€his drive for improved
rulescontinued even after conflict of interest legislation was introducée. pfeamble to
theMembersO Integrity AftwasalsoaddedalongsideOntario parliamentary convention
in an effort to move the rules forward by including Premier RaeOs guidelines in OntarioOs
government ethics legislatih’ There ishowevemo clear indicatioras towhat the
legislators intendetb specifically address withe addition ofOntaro parliamentary
convention. @apter 3, abovelemonstratethat Commissioner Evan®ferred to the
concepin his reportgrior t01994 andcontinued to writeboutthe subject aftethe
MembersO Integrity Astas passedThis chaper will provide a summary of thoseles
that have emergeddom the use oOntario parliamentary convention and wétbndense
those rulesnto convenient barts.The charts will allow the read&y understand the
different categories of Ontario panentary convention that have beeceptedas well
as the categories of conventiondkesithat have been recognized as falbnggside of the
Integrity CommissionerOs jurisdictiofihis categorization is important because it
clarifieswhatexactly the words OOntario parliamentary conventioegh to OntarioOs
Integrity CommissionerOncethe meaning of the wordgs been clarified, it is easier to

assess theirsefulnesén legislation of this nature.

Two principle categories of parliamentary conventidra/e emergedince the passing of

theMembersO Integrity A& There has also been one finding of

>28MIA, supranotel3,

29 5ee Chapter 2MembersO Integrity Act, 19@bove, for aliscussion on this topic.
530 ;
Ibid.

! ! "
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parliamentary convention that | wilkgue was unnecessary and mersérvego confuse

rather than to clarify the concept.

The categories of Ontario parliamentary conventiontibge emerged since 198¢e:
1. Parliamentary conventions grounded in Constitutional conventoas;
2. Conventions based on the improper usgafernment or legislative resources,

including benefits afforded to members by virtue of their status as members

The outlier is he statement of parliamentary convention ammissioner Osborne

made in higeport regarding Minister Harinder Taktat Commissioner Osborne

concluded Othat the Minister has breached s.11 of the Act and parliamentary convention
associated with the establishment of management trusts by allowing Mr. Jeyanayangam
to continue as his trustee after he became treasurer of his Rebogiation and by

failing to disclose that Mr. Jeyanayangam was his CFO under the Election Finances
Act.3* This statement of Ontario parliamentary conventaght to be dismisseab a

misstatement that was unnecessary and served only to confuse tha.conce

5.1 Parliamentary Conventions Grounded in Constitutional

Conventions

Constitutional Conventions have a long history. Ontagidigmentary conventions
grounded in constitutional conventions have been supported in Ontario by reterence
legislative proceedings and to constitutional scholarstsipdetails theilong history®*?
Commissioner Evans was very clgaior to thepassing of thdlembersO Integrity Act
about the important role thabmstitutional conventions playeal his corteption of a

parliamentary conventioide alsocontinued to hold aonsistenposition in this regard

R AR R

>3 Takhar Reportsupranote489,
*%|bid at 2930.
>33See Chapter 3, above, for a detailed discussion of this topic.
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after thelegislationwas passedCommissioner Evansven regularhcited specific rules
from Premier RaeOs guidelines as examples of Optatiamentary conventioti. The
following chartprovides a list of the ruleshat developed out aonstitutional
conventionghat haveconsistentlybeen accepted as parliamentary conventigns

OntarioOs Integrity Commission&ts

Convention: Commissioner: | Report:

Judicial independendge. it is improper for a

member to contact the judiciary in an attempt to
influence the manner in which they discharge th
official duties.)

Parliamentary immunityi.e. when an accusation

impropriety is made by a member against anoth Re:
member in the Legislature and the member agai Evans Cunningham
whom the accusation is levied categorically deni (1995)

the accusation, the word of the member must be
accepted and the accusation cege).

Ministerial Responsibilityi.e. a Minister must not

advocate before agencies, boards or commissio

under his or her ministerial portfolio).

Judicial Independendge. ministers are prohibiteg

19951996

from advocating before agcies, boards and Evans
Annual report

commissions under their jurisdiction)

Cabinet Solidarityi.e. a Minister must not speak

Re: Leach
(1997)

about or otherwise become involved in a Evans

colleagueOs portfolio without first consulting him

534 See for example 1995996 Annual Reporsupranote209at 2; Canada, House of
CommonsSpecial Joint Committee on A CodeCainduct, 35th Parl, 1st Sess, Megtin
No 7 (18 October 1995) at 1640 (Hon. Greg Evans); Gregdeydns,Bar to Bar to
Bench: a Memoi{Markham: Stewart Publishing & Printing, 2007).

>3>For the sake of brevity | have only referenced one source in the chart even if that
particular rule has le® recognized in multiple sources.
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and gaining his approvaCabinet solidarity also
requires that all Ministers must accept collective
responsibility for the policies and actions of the
government.

Judicial Independendge. it is also a violation of

parliamentary convention for a minister to act on
behalf of costituents as far as qugsadicial
tribunals are concernedjudicial Independence
(i.e. ministers are prohibited from advocating
before agencies, boards and commissions unde

their jurisdiction)

Sub judiceconvention(i.e. membershould not

makecomments outside of the Legislature that a Osh Re: Runciman
sborne
intended to influence the disposition of an ongoi (2006)

judicial proceediny

5.2 Conventions Based on the Improper Use of
Government or Legislative Resources, including
Contractual Benefits and Statutory Rights Afforded to

Members

This second type of conventidiegan to emerge after Commissioner Osborne took
office. Commissioner Osborne recognized the first such convention in his report
regarding MinistePupatelloOs improper use of the governmentOs preferred rate Purolator

contract®® This type of convention has most recently been recogniz&615>" The

HAHH L
>3¢ pypatello Reporsupranote421
>3 SeeOntario, Office of the Integrity Commission&eport of Lynn Morrison, Integrity

Comnissioner Re: Jagmeet Singh, Member for Bram#&@eae-Malton (Toronto: Office
of the Integrity Commissioner, 201fgingh Report].
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following chart provides a list of the rulasthis categoryhat have been accepted as

parliamentanconventionsy OntarioOs Integritfommissioners>®

Convention

Sub-category

Commissioner

and Report

It is a breach of parliamentary convention in
Ontario for a members to use government

contracts to benefit their friends and constituen

Improper use of &

contractual
benefit provided

to members.

Osborne (Re:
Pupatello,
2002)

Mr. Levac did not meet the standards imposed
parliamentary convention when he brought a
member of the press into the jail using his

statutory right of access asmember.

Improper use of &

statutory right
afforded only to

members.

Osborne (Re:
Levac, 2003)

Parliamentary convention has long recognized
that while engaged in Ministry business, Minist
should not mix that business with partisan

political activity.

Improper use of
ministerial
resources (i.e.
time and travel

expenses)

Osborne (Re:
Eves, Clement,
Flaherty &
Coburn, 2003)

Ontario parliamentary convention prohibits usir
constituency office resources (i.e. phone, fax

lines, websites) for partisan puges.

Improper use of

constituency

office resources.

Morrison (Re:
Chudleigh,
2008)

There is an Ontario parliamentary convention t
constituency resources should not be used for

partisan purposes’;

Improper use of

constituency

office resources.

Morrison (Re:
Hillier, 2011)

Ontario parliamentary convention prohibits

Improper use of

Morrison (Re:

HAH . H
>33 For the sake of brevity | have only referenced one source in the chart even if that

particular rule has been recognized in multiple sources.

>3 Hillier Report,supranote514at 7.
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members from using their constituency websitg constituency Scott, 2013)

and constituency staff for partisan purpo¥8s. | office resources.

Improper use of

It is contrary to Ontad parliamentary conventio ministerial _
Morrison (Re:

for a minister to assign a ministerOs staff to resources (i.e. .
Duguid, 2013)

oversee and supervise a constituency office. | staff and money

for salary)

Ontario parliamentary conventigmohibits
members from: 1) using their legislative and

constituency office resources in relation to a | Improper use of _
Morrison (Re:

partisan activity; and, 2) using a website to soli| constituency .
Singh, 2015)

donations if it is reasonable for someone to office resources.
believe that the website is a constituency webs

(a.ka. the memberOs virtual constituency officg

This overallcategory of parliamentary conventiorréagherbroad and can bierther
broken down into four sulzategories

1. Improperuse of constituency office resources;

2. Improper use of ministerial resources;

3. Improper use of a statutory right afforded only to members; and,

4

Improper use of a contractual benefit provided to members.

What unites theefour categories of parliamentaryrogentionss that each is considered
to be an improper use sbmething (i.ea resource, benefit or right afforded to a member
by virtue ofhis or her status as a membenonistel). It appears to be the case that the

Integrity Commissioner has assunjedsdiction in subcategory on&* over certain rules

540 St Reportsupranote525at 4

>4 Commissioner Rutherford determined in his 19989 annual report that the
MembersO Guide contained rydeshibiting members from using their office resources
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that are found within the Guide to MembersO Allowances and Services and MembersO
Support and Caucus Staff It is not clear whethesubcategory two finds support the
MembersO Guidbut it is cleathatfive of the six most recent complaints received by the
Integrity Commissioné&f relate toallegatiors that a member has uski$ or her

legislative or ministerialesources improperlyThe next chapter of this papeill argue
thatthe Commissioners could have arrived at the same conclusions by makin@use of

more traditional provisioin theMembersO Integrity AEt

5.3 An Ontario Parliamentary Convention that Ought to be

Dismissed Outright

Commissioner OsborneOs report regarding Minister Harinder Y&ldsaeriseto a
parliamentary conventiobased on amemberCfilure toensure ongoing compliance
with a provision othe MembersO Integrity A€ Minister Takhar had an obligation
undersedion 11(3)(2) ofthe Actto ensure thahetrusteeof a blind trust he was required
to establistunder the legislatiowas someone who was at armOs length t@hithat

the Integrity Commissioner also approvdt persori*’ The Commissionenotedin his

for partlsan actlvmes Sek‘:9981999 Annual ReporSupranote395 Comm|SS|oner

Morrison would later acknowledge that the MembersO Guide contained rules about the
use of legislative resources, but then chose to follow Commissioner OsborneOs analysis in
the Pupatello Report and concluded that the concept of Ontariawyemtiary convention
allowed her to assume jurisdiction over matters otherwise covered by the Guide (see
Chudleigh Reportsupranote504at 8).

>42See e.g. Duguid Rert, supranote517.

>*3See Chudleigh Reporupranote504 Hillier Reportsupranote514 Scott Report,
supranote525 Duguid Reportsupranote517 Singh Reportsupranote537 (for
examples of complaints related to the improper use of government or legislative
resources); See also Brown Repsupranote498 (a complaint that did not relate to the
improper use of government or legislative resources).

>4 MIA, supranotel3,
>*>Takhar Reportsupranote489,
>4 MIA, supranotel3,

>4 Ibid, s 11(3)(2).
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report that thé\ctdid not specifically impose an obligation on the Minister to disclose a
change in his trusteeOs circumstances after the initial approval of tHEheust.
Commissioner also noted however, that O[i]f that were not the caswiséops of s.11

of the Act as related to management trusts, would make little sé¥fise.O

The Commissionerconfusinglystated that there w@ano rule requiring the Minister to

report the change in circumstascbut then proceeded rely on the legislatitOs

preamble in order to explain why the Ministemetheless was required to report the
change in his trusteeOs circumstances. The Commissioner drew attention to section 8 of
the Interpretation Act*®and noted that it allowed piece of legislation®seamble to be

used to O...assist in explaining the purpose and object of th®AeteGhen clearly

imposed ambligation on Minister Takhao have reported the change in his trusteeOs

circumstances:

Consistent with Preamble (3), members are expaotadange their private
affairs in a manner that promotes public confidence. | accept that an ActOs
Preamble does not impose substantive obligations. The Preamble does,
however, inform the interpretation to be given to the approval of trustees as
referrad to in s.11 and 12 of the Act. The trustee must be a person who is at
armOs length with the Minister, on argming basis>*

Commissioner Osborrmncluded that Minister Takhar Obreached s.11 of the Act and
parliamentary convention associated with teilelishment of management trusts by
allowing Mr. Jeyanayangam to continue as his trustee after he became treasurer of his
Riding Association and by failing to disclose that Mr. Jeyanayangam was his CFO under
the Election Finances Act® It is not cleawhy parliamentary convention needed to be
referenced if a violation of section 11 had already been found. Onbedharetation

Acthad been relied upon and tweeamble had been used to inform the content of

548 T akhar Féportsupranote489at 29 |
>9RS0 1990, ¢ I.11.

>0 Takhar Reportsupranote489at 89.
**1|pid at 29.

*2|bid at 2930.



$ I"#

sections 11 and 12 of thet, the finding ofa violation of a parhmentary convention
wasunnecessary araticed nothingo the CommissionerOs conclusidihis finding of

parliamentary convention should thereforedisregarded

5.4 What is not an Ontario Parliamentary convention?

In order tohave a full and complete understanding of Ontario parliamentary convention,

it is important to summarize themmissionersO comments about wloasnot qualify

as a parliamentary conventidn the interest of brevityht list below does not account

for the rules that are no longer relevant. For example, it is no longer the case that a
member must refer to an established convention when requesting that the Commissioner
investigate the actions of another member. The following list merely seeks to provides
up-to-date explanation of the toontradicted rulethat have emerged frooomments

made about what does not qualifyder theMembersO Integrity Aa$ an @tario

parliamentary convention:

Comments: Commissioner: | Report:

There is a distinctiobetween parliamentary
conventions and political conventions (itlee
adjective OparliamentaryO limits the scope of th

convention tanatters having to do with the

members as parliamentariang\lthough he did nof Re: McGuinty,
rule out assuming jurisdiction over issuelated to 2004

budget secrecy in the futy the Commissioner Osborne &

noted that he was not prepared to conclude that Re: Sorbara
budget secrecy was anything more than a politic 2004

practicein the absence of sonmappropriate usef
information contained within the budgdthe
Commissioner found that the purpose of budget

secrecy was simply to Oprevent financial
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speculation resulting from the disclosure of insid
budget information and to avoid loss of revenue
from the governmentOs standpoint.O
Parliamentary conventions thaglate to a
memberOs conduct within the legislature are for,
Speaker to consider and are not under the

jurisdiction of the Integrity Commissioner.

The Integrity Commissioner does not have
jurisdiction ove parliamentary conventions that
relate to the SpeakerOs conduct as Speaker an

as member.

Morrison

Re: Brown
2008

These summarigwovidea succinctoverviewof Ontario parliamentary convention.

my hope that the above will be useful to parliamentarians and to the Integrity

Commissioner. | also believe trmtmmarizingOntario parliamentary convention as |

haveabove will makes easier to offeclearrecommendations to the Integrity

Commissioner and to parliamentarians. It is to these recommendations that | will now

turn.

553 Sorbara Report 2004upranote455 at 2.

Itis



6 Recommendations

Ontario parliamentary convention has given rise to principles thatlatevely
uncontroversial in their general applicatiéiew people would disagretor example,

with a rule prohibiting a member from usihis or hedegislative or ministerial resources
to solicit donations to his or haext election campaigfew people wouldnderstand
however, that a rule prohibiting this type of behavior is called an OOntario parliamentary
conventionO ithelegislation.This chapter wilmake recommendations that seek to
advance the values espoused in the legislationOs preambisiation intended to
promotetransparencyndpublic confidence iparliamentariansught tobetransparent

and cleaitself so as to encourage complianCéarity is also importarnin legislation of

this nature in ordeio encourage public dialogulewill make recommendations for the
current IntegrityCommissionethat are notantingent on legislative reforrandI will

also recommend amendments to the legislation that can be made by parliameitarians
both case# is important to narrow the use Ohtario parliamentary convention and to

expand the use of section 2 of tlembersO Integrity Act

The passing of thslembersO Conflict of Interest Actl988 established Ontario as a
leader in Canada with respect to timeation of strong government ethics legislation. As
outlined above in chapter 4, OntarioOs parliamentarians moved quickly to improve the
legislation by passing tHdembersO Integrity Aict 1994. The 1994 legislation was
designed to enable the Integrifommissioner to exercise jurisdiction oggrestions of

ethical conduct that extended beyond nneflicts of interest>*

More than 20 years
have passed sintkee addition ofOntario parliamentary conventi@mdit is clearthat

other jurisdictios arenot following suit.In fact, Prince Edward Island and Nunavut are
the only other jurisdictions in Canada to have added parliamentary convention to their

government ethics legislation and Commissionersrom either jurisdictiorhaveever

5419941995 Annual Reportsupranotel4at 1.
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used the concej their work>>® Commissionersnd law reform commissioris other
jurisdictions havelsospoken out against the inclusionpafrliamenary convention in
their regimesBritish ColumbiaOs Conflict of Interest Commissriaat the time the
Honourable Ted Hughes, appeabedore the Federal governmentOs Special Joint
Committee on a Code of Condtréfor members of Parliament and Senatnr995 and

told the Committee that he felt parliamentary convention imposed an usigedard:

| commend my colleague from Ontario for the leadership he has shown in
bringing about these changes with their new statute. | appreciate that they
have moved to include, as you were told last week, Ontario parliamentary
convention into their stute. | personally favour the inclusion of a more
definitive statement, like those I've just mentioned to you that exist in the
Northwest Territories and in the code here. Nonetheless, they all moved in the
same direction®’

The Manitoba Law Reform ComssiorO9ecember 200€eportentitled OThe
Legislative Assembly and Conflict of IntereSf@rguedthatparliamentary convention
was toosubjectiveof astandard tavarrantits inclusion in Manitoba@egislative
Assembly and Executive Council Conflictrterest Act>® The Commission made the

following comments about parliamentary convention:

Incorporating such provisions in the Act would substantially expand the
scope of the CommissionerOs responsibilities, and authority. Neither Ontario
nor Prince Edward Island define what is meant by Oparllamentary
convention,O leaving it entirely to the CommissionerOs good sense and
discretionblimited, presumably, by existing common law and other non
statutory definitions.

5558eeCoan|ct of Interest A(;tRSPEI 1988 c@7.1, ss 12, 28(1)(b), 28(4), 7(1)(c);
Conflict of Interest AGtRSNWT (Nu)1988, ¢ C16, s 12

>>6 Canada, House of Commor&necial Joint Committee on A CodeCainduct, 35th
Parl, 1st Sess, Meeting No 8 (23 October 1995).

>>"|bid at 1610 (Hon. Ted Hughes)

>>8 Manitoba, Law Reform Commissiofihe Legislative Assembly and Conflict of
Interest(Report #106) (Manitoba: Law Reform Commission).

> bid.
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While there may be soundasons for giving the Commissioner the authority

to enforce Parliamentary convention in this manner, the Commission is not
persuaded that such a step is either necessary or desirable at this time. Before
such a step is undertaken, the Commission woulzhmewend a review and
delineation of the precise scope of the parliamentary convention that the
Commissioner would be expected to enfofCe.

In light of some of the very public skepticism that has been expressed regarding OntarioOs
use of parliamentary coention, t is important to make changes so that Ontario can

move forwardasa leader in this are®ntariomuststrengthernts regime and not

continue to rely oma standard of conduct within isgislation that is not transparent and

that is difficult formemberof parliament and members of the puldiaunderstand

6.1 Recommendations for the Integrity Commissioner

A close look at Commissioner EvansO work as Integrity Commissigpors the
suggestion that Ontario parliamentary convention was intended to address traditional
conventional rules that were supported byabademiditerature on constitutional
conventions. Chapter 3 of this paper has demonstrated that Ontario parliamentary
convention was appliegery consistentlyntil Commissioner OsborneOs report regarding
Sandra Pupatell¥’ My recommendation is th#te concept of Ontario parliamentary
conventiononly be used in instances and in a manner that is consistent with
Commissimer EvansOs probable intent. More specifically, that the concept only be used
to allow the Commissioner to exercise jurisdiotmver membersO conduct thaelated

in some demonstrable way to rules of condliat have beederivedfrom constitutional
conventions and that can be supported by the legislatureOs clear prior acceptance or

approval of that standard of conduct. The Integrity Commissioner should also rely on the

NSNS NN S S R RN
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comments made by Commissioners Osborne and Morrison with respect to conventions

that do not fall under the Integrity CommissionerOs jurisditifon.

In the absence of legislative reforthe conventions that have belentified that are
based on the improper use of government or legislative resources, including benefits
afforded tomembers by virtue of their status as members, ought todiearacterized as
matters that fall under sectioro® theMembersO Integrity A% Section 2of theActis

a slightly amended derivative of section 2 of theMkmbersO Conflict of Interest A%t

Section 2 of thévlembers® Conflict of Interest Retead as follows:

For the purposes of this Act, a member has a conflict of interest when the
member makes a decision or participates in making a decision in the
execution of his or her office andtae same time knows that in the making
of the decision there is the opportunity to further his or her private interest.

This section was amended in 198&€rder to make it prescriptiveT his sectiorhas not

been amendesince the passing of the 1994jidationand reads as follows:

A member of the Assembly shall not make a decision or participate in making
a decision in the execution of his or her office if the member knows or
reasonably should know that in the making of the decision there is an
oppotunity to further the member's private interest or improperly to further
another person's private interg%t.

Commissioner Evans considered the old section 2 in his report regarding Will
Fergusort®’ Mr. Ferguson was alleged to have used his position as a parliamentary
assistant to the Minister of Transportation to gain access to and publish the criminal

TETSTRYEIRIRTRTEIRNEY N TEIRTRTRTRYRTSTON
*%2See Chaptes, above, for a discussion what types of conduct fall outside of the
Integrity CommissionerQOs jurisdiction.

3 MIA, supranotel3,

> MCIA, supranotel0, s 2.
*%3 |hid.

% MIA, supranotel3at 2

>%" Ontario, Office of the Integrity Commission&eport othe Honourable Gregory T.
Evans, Commissioner, Re: Mr. Will Ferguson, M.FTRronto: Office of the Integrity
Commissioner, 1992) [Ferguson Report].
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record of a citizen against whom he had launched a civil suit for reasons not specified in
the ComnissionerOseport. Commissioner Evans determined that there were five sets of
words in sectior2 thathe mustconsiderin order to determine whether a conflict of

interest had arisen. Those sets of words were Oa decisionO, Oparticipates indirakingO,
the execution of his officeO, OmemberQOs private interestO and Othe opportunity to
further.G’® Mr. Ferguson admittethat he provided the records to a senior staff member
who later released theryt healsocontended that he ditbt participae in the actual

release of thoseriminal records. Commissioner Evans found that the decision to release
the records was another individualOs decision, but that Mr. Ferguson had participated in
that decision and that he had doné&so the execution of his office.O Rutthe office

that Mr. Ferguson held as parliamentary assistant, he would nohhdaecesdo the

records or to the individual who released them. It was not necessary that the decisions
questiorhave any relationship to Mr. FergusonOs executibis official duties of office.

It was sufficient to find a conflict of interest tHdt. Ferguso®s status as a member was

what allowed him to participaia a decision that was made by another individual.

OntarioOs integrity commissioners have raapplied section Z2ommissioner EvansO
interpretation of section 2 cdherefore really onlype contrasted with Commissioner
OsborneOs interpretationhis2003report regardindpave Levac®® Commissioner
Osborne dismissettie complainantOs contentioattMr. LevacOs actions violated section
2 based on what seems tothe Commissioner@asupportedvelief about the

legislatureOs intent:

Sections 2 and 4 focus on making (section 2) or influencing (section 4) a
decision. Although OdecisionO is not definethe Act it seems to me that it
must relate to a decision that is made in the Legislative Assembly, in Cabinet
or perhaps at a Committee level. Thus, although the Toronto StarOs private
interests may have been preferred to the interests of its caompetitmy

view, s.2 is not engaged because the preference in question did not arise out
of a OdecisionO as referred to in sections 2 ¥d 4.

NSNS NN IO S S R RN
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This approach is clearly inconsistent with Commissioner EvansO earlier approach. Mr.
Ferguson was held to aceudor his involvement in a decisidhatdid not take place in

the legislative assembly, atliaetor atcommittee The legislature clearly broadened
section 2 with the passing of tMembersO Integrity Aict 1994. The CommissionerOs
report regarding Will Ferguson was one of only three investigation reports that had been
tabled by the Commissioner before the new legislation was passed. It is difficult to
imagine that the committee working on the 1994 lagjish would not have considered
those threénvestigation reportand the implications of broadening the wording of

section 2 in light otomments thaCommissioner Evansad madén his Ferguson

report

The current Integrity Commissioner ought to cdesre-charactering conventions that
have been based on the improper use of government or legislative resources, including
benefits afforded to members by virtue of their status as members, as violations of section
2 of theMembersO Integrity Aettherthan violations of Ontario parliamentary
convention. This recharacterization would be consistent with Commissioner EvansO
approach in his report regardik¢jl Ferguson A member or minister made every

decision in question in each of the reports listetthénchart found in chapter 5 of this
paper. The decisions made also had some material impact on whieth@nember
benefitted omwhetheranother personOs private interests were improperly furthered. The
wording of section 2 was clearly broadened in 1994 and therecisaoorcompelling

reason that the decisioeferred tdan the provision must be made Oin the Legislative
Assembly, in Chinet or perhaps at a Committee levE|{d order to give rise to a

conflict of interest.

Section 2 has been used very infrequently by OntarioOs Integrity Commissioners. By re
characterizing the section, Commissioners and/or legislators can give neleaned

meaning to the provision. A clearly worded rule about what qualifies as improper
decisionmaking in the execution of oneOs public office cam\m@uable tool for

legislators. Such a rule could alsmvide guidance to membeassthe public segkg to

R AR

>"! | evac Reportsupranote434at 8.
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understand the actions of their elected officillsould also allow a healthy public

debate to flourish around the meaning of OimproperO.

6.2 Recommendations for Legislators

| do not recommend that Ontario parliamentary convention be removed from the
MembersO Integrity Attbelieve that Ontario parliamentary convention allows the
Integrity Commissioner a measure of flexibilityaddress true conventional practices
that caremerge over timd.recommendnsteadthat a definition be added to tAetthat
reflects theeecommendationshavemade above to the Integrity Commissionan

Ontario parliamentary convention should be defined as

OAn informal rulegoverning the conett of membersf the Ontario
legislaturethat hasbeengrafted ormembersver time andhat hasarisen
out of political tradition and practiceOntario parliamentary conventions
generally reflect a desire to promote the publicOs trust in goveriinesé.
conventiongan be identifiable by reference to clear precedent established
within the legislature or legislative proceedings and occasionally by
reference to established scholarship pertaining to Constitutional
conventions. Ontario parliamentaryne@ntion does not include:

a) informal rules governig conduct that arpurely political practice

andarenot groundedn moralor valuedrivenreasoning

b) the conduct othe Speaker in his or her official capacity as

Speaker; or,

c) parliamentary conveions that relate to a memberOs conduct

within the legislatte.O

| also recommend that section 2 of MembersO Integrity Alse amended to clarify that
it applies to situations where it can be demonstrated thanzgberknowingly makes a
decision or participates in the making of a decision, whether by action or intentional
omission, and that decisionateriallycontributes to thenproperuse of govenment or
legislative resourcesncluding benefits afforded tmembes and their &ff. Itis
important toensure that members are not hal¢pablefor conflicts of interest that others
bring about without the memberOs knowlestg®ntribution Commissioner Morrison

made it clear in her report regarding Minister Brad Dutfditiat cetain tasks fall

S S S S S S S S S S S S S S S
"2Duguid Reportsupranote517.
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outside the realm of what a reasonable person might expect a member to exercise
supervisory responsibility over. A member is certainly responsible in a general sense for
ensuring that his or her staff is properly trained, beitmust be r@sonable about whether

we expect that member to supervise particathministrative tasks performed by

others®”® | agree with Commissioner Morrison on this point. Thereférgedtion 2 is

expanded as | have recommended, it might read as follows:

OA member of the Assembly acting in the execution of his or her office shall
not knowingly make a decision or contribute in some way to the making of a
decision, whether by the memberOs action or intentional inaction, if the
member knows or reasonably shkibknow that his or her action or intentional
inaction can potentially materially contribute to the improper use of
government or legislative resources, including the improper use of benefits
afforded to members, or can potentially further the membevatprinterest

or improperly further another person's private interest.O

This revised section 2 would be broad enough to allow the Integrity Commissioner a
continued discretion over theterpretatiorof the word OimproperO, but would signal to
membershat there is a difference between legislative and government resources and that

there are rules respecting a memberOs ukessf resources
6.3 Clarity and Legitimacy

Ontario parliamentary conventidras overall been positive addition to OntarioOs
legislation. Many of the rules that have emerged since its addition have been well
received and havarguablyadvanced government ethics in Ontario. The
recommendations | have made in this chapter seek to address a ehidiiritas
emergedsince the passing of the 1994 legislation. The challenge for OntarioOs integrity
commissioners has been in applying Ontario parliamentary convention consistently. It is
important that legislation of this nature maintain its legitimaggliminating its

ambiguity and arbitrariness. There is an old maxim thedrence of the law is no
excuse.Despite this maximif is certainly morgeasonabléo expect people to comply

Wlth laws that are clear and speC|f|c It is also importantshetessive integrity

573|b|d at 17—18
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commissioners apply and enforce the legislation in a consistent manner in order to ensure
better compliancéom members Clarity and consistency would also adertain
legitimacy to Ontario parliamentary convention gmadvide beter notice of the rules to

those who are subject to the legislation.

Defining Ontario parliamentary convention as | have recommended afzaldarrow its

use so that OntarioOs legislatioore closely resemblésat ofother prisdictionsacross
Canada.Ontario ought to strive to minimize its use of Ontario parliamentary convention

in favour of more clear, transparent and universally agreeable standards of conduct.
Adopting the recommendations | have outlined should not have a negative impact on
Ontario® Integrity CommissionerOs abilityctansidematters that reach pend mere

conflicts of interest. These recommendations should assist Ontario with strengthening its
government ethics legislation and moving back towards being a government ethics leader

in Canada.
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7 Conclusion

There is no social science evidence to demonstrate that the public expects something
different from government ethics legislation today than it did in £§84would argue

that it is fair to assehiowever that the public interacts differently with news about the
conduct of government officials now than it did 20+ years Bgwspapers and news
broadcasts were the main source of information about government ethics when the
Member€integrity Actwas passed,” butthe world of information dissemination has
changedirastically since then. With blogging, alternative news sources, social media
and instant messaging, information travels quickly and reaches the consumer with much
less filter. For exaple, if anindividual questions memberCactions on a very discrete
matter in their riding, thegan immediately publistheir thoughts on social media for
others to consider. That pasingo Ovirdland be picked up by media outlets very
quickly. The newsnight effectively originate from social media and not from traditional
media. The speed at which information is shared and the mediums through which

information is shared are changing the landscape for politicians.

Ontarid3 Integrity Commissioner mentioned social media for the first time in her-2011
2012 annual report that was released in June of 2012. The Commissioner commented in
that report that she had discussed the topic with MPPs at her anpaatam meetings.

Sodal media then became such a significant concern in the next year that the June 2013
annual report covered the topic in much greater datiad. Commissioner specifically

notedin the 2013 eportthat O[s]ocial media, the accelerated pace of change dadtthe

of life of a minority government resulted in many challenging questions for me and my

>’ See generally Maureen Mancuso etatjuestion of ethics: Canadians speait, 2nd
ed (Toronto: Oxford University Press, 2006) (although a revised editihisdext was
published in 2006, the survey data was not updated from the 1st edition that was
published in 1998).

>">See e.g. Greensypranote9 at 16.
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staff>’® In fact, social media was given its own heading in the section of the report that
listed anonymizedpinions that were provided to MPsthepast year!’ As such, it is

clear that social media, and all that it entails, begun to have an impact on the work of
the Commissioner anaf MPPs. This change in public engagement and in the fiblic
appetitefor immediae information has given rise to new opportunities for government

ethics legislation in Ontario.

Premier Kathleen Wyni@snajority government quickly seizede opportunity to

advance government ethics legislatiggon taking office in 20140ne of the first items

on the new governmeBtagenda was Bill &rtitled G\n Act to promote public sector

and MPP accountability and transparency by enacting the Broader Public Sector
Executive Compensation Act, 2014 and amending various@¢tsill 8 was broadly
focused on government accountabibityd passed quicklfeven though the billid not
make changes to thdember€integrity Act it did senda clear signal that the publicOs
demand for greatdransparency anaccountability from its governmehad been

heard>”® TheMember€integrity Actmay not havéeen amended by Bill Becausés

unlike any other government accountability legislati@pecifically, the legislation has
historically only been amended by an@éirty consensus prior to any legislative debates
taking place. Premier WynneOs government moved quickly to pass Bill 8 and likely did
not wish to take the time to engage in paoted political discussions about tembersO
Integrity Actwith the other two political partieslt is also unique legislation becaube

individuals who would be best situated to understtagtrengths and weaknesses

576Ontarlo Office of the Integrlty Comm|SS|on@mnual Report, 20101 (Toronto:
Publications Ontario, 2011) at 2.

7" Also known as s.28 opinions in Ontario, which are the fundamental advisory
component of the legislation.

>’8Bill 8, supranote18,

|t is also notable that the outgoing government had suffered through a not insignificant
number of scandals in the previous few years, includiHgath, Ornge and theopver
plant closures.
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in order to consider possible amendmersthe MPPand party leader® who are
themselveshe only peopleubject to thé\ct In the absence of greater public awareness
about the workings of the legislation, ittieereforeeither the IntegritfCommissioner or
theMPPs who must push for amendments to the legisladé&is may be reluctant to
strengthen the rules that limit their own freeddrowever especiallyif they arenotalso

facedwith significant public pressut® makethosechanges.

A similar tension existthat limits the Integrity Commissionerébslity to seek
strengthening amendments to the legislatiorarder for the Integrity Commissioner to
be able to do his or her job most effectively, it is imperative that he or she sk to
and maintain the trust of the members. As Commissioner Evans noted in his9B490

annual report,

[tlhe disclosure process is an invasion of the right to privacy of the member
and the memb& immediate family. That important right and the cotimge
consideration of public accountability and the puBlinterest in those who
represent them in public office must be kept in proper balance and
perspective. In order for the process to function properly, there must be
mutual respect and confidencetlveen the members and the office of the
Commissioner®!

The legislatiomprovidesthe Commissionewith an opportunityto earn the confidence of
memberdy requiringthat he or she meet with each member after yearly disclosure
statemerd have beesubmitted The Integrity Commissioner might leave these meetings
with the belief that the legislation ought to be strengthelhadight then e difficult for

him or her to call fothosestrengtheningmendments. Thdifficulty could arise

because the @nmissioner might be hesitant to effectively askmberdo trust him or

herin one breatland thenn the next breathall for amendments to the legislation so that

520, MIA supranote13 at 36(2) (thls sectlon states that the Ampies with necessary
modifications to every leader of a recognized party, as defined in subsection 62 (5) of the
Legislative Assembly Aatho is not a member of the Assembly as if he or she were a
member of the AssemblyO, subject to a few exceptions).

%81 Ontario, Office of the Integrity Commissionémnual Report, 19991 (Toronto:
Publications Ontario, 19945} 1.
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the publiccanbe better protected against the possibility that those same members will
behave poorly irthe execution otheir duties of office This would not be a good way for
the Commissioner to encourage the membersO openness arthisugnsion may not
arise with respect to every possible amendmenttremissioner considers, butiuld

be uncomfortabléo suggestanamendmenif it might be clear to a particular members

why that suggestiois being made

Certainimplicatiors can be drawn from the abava the absence of a significant scandal
that exposea needo improve the leiglation,it seems unlikely thanemberswill feel
compelled to strengthen the legislatmfitheir own accordlt is therefore very important

to encourage public dialogue about government etfioscombat the tensions that exist

by virtue of the Integrity CommissionerOs stakeholders being the legislators responsible
for advancinghe legislation, it is important thgbvernment ethics legislatidre clearly

and accessibly writterccessibilityof languageas especially importarin this era of

intense cynicism about politics and politiciafkis type oflegislation arguably serves as
one of relatively few obvious tools thiie government has at its disposal to use to seek

to earn back some publirust>®?

This paper has traced through OntarioOs history in order to demahsirétte province
has been keader ingovernment ethicsThe addition of Ontario paaimentary

convention in 1994erved to furtheadvance OntarioOs status as a leadbisinegard

The legislative debates prior to 1994 ahe creation oPremier RaeOs conflict of interest
guidelines clearlyed to theinclusion of Ontario parliamentary convention in the 1994
legislation.The landgcape of public engagement has transformed drastgiatig 1994
however, and it imowtime for legislators to considéow Ontario can becomdeader

again by reflecting thigansforning landscapé its legislation.It is no longer

562 In other Canadlan jurISdICtIOI”IS C|t|zens are more directly engaged by being permitted
to file complaints with their provincial EthicsoBmissioner. (See e.gode of Ethics

and Conduct of the Members of the National Asserilf)y R ¢ G23.1, s 92;Members'
Conflict of Interest AGtRSBC 1996, ¢ 287, s 18pnflicts of Interest AcRSA 2000, c

C-23, s 23.
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satisfactory thathelaw governingthe ethical conduct of parliamentariaasvritten so

that only experts can understand it

Ontario parliamentary convention is a great example of a standard that the general public
cannot understand without having to rely on an experti&pretation. No other

jurisdiction in Canadaasappliedparliamentary conventioim their government ethics
regimeandthis suggests that it is simply not necessary to have this standard in order to
have effective government ethics legislatibhisis anera of increasingly more open
government and is no longer appropriate to maintain inconsisttandards that are
difficult to understandit may have been acceptableatoid definingOntario

parliamentary conventioim 1994becausenformation dd not travel as fagb an

engaged public. Aeremay also have been greater deferdnaexpert opinionn 1994
becausenicro-blogging®3was not then part of the cultur&overnments musiow be
cognizant of this shift and make ongoing effaashare information and to encourage

public discourse.

This paper has demonstrated tlnat tules that have emerged from the Integrity
CommissionersO consideration of Ontario parliamentary convention can be preserved
while also improving the legislatiorl have recommended speciimendmergthat
legislatorscan make tehe MembersO Integrity Aictorder to accomplish this taskn

the interim however, it is also important to recognizerole that the Integrity
Commissioner plays in engaging the public in discourse about government ethics. The
currentlegislation limits this discourse between the Commissioner and the public by not
allowing the public to file complaints about membersg&dlessl, have recommended
thatthe Commissioner send a signal to parliamentarians that the legislatiortmbeds
improvedby performing his or her duties under the legislation in a manner that seeks to

maximize acceSS|b|I|ty, transparency and pubhligagementFor these reasons, it is

HHHHHH HHHE A
%83 Due to the ub|qU|ty of Websas that allow users to make short and frequent posts, it is
no longer difficult for the average citizen to express his or her opinions on a media
platform that allows them to communicate instantaneously and without geographic
limitations. Because of thishiquity, citizens may not feel the need to wait for one
expertOs opinion when they can read the opinion of many others who may alse be well
informed on the matter.
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important to minimizehe use of annclearstandardf ethical conducin OntarioOs

government ethics legislation



