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Abstract 

The environmental challenges the Arctic region faces in the climate change context have 

prompted an abundant literature on what is to be done to protect the Arctic environment. The 

thesis addresses the question of what is international law’s role in promoting Arctic 

environmental protection, but taking a different perspective than previous research on the issue. 

It develops a new critical approach to analyze how international law adopted to protect the 

environment is in fact part of the problem. The theoretical framework bridges Martti 

Koskenniemi’s critical approach and the interactional account of international law developed by 

Jutta Brunnée and Stephen Toope. These two approaches provide conceptual and methodological 

tools to understand the mutual influence of international actors and structures on legal discourse. 

This framework is applied to four main Arctic environmental challenges in the context of climate 

change: increased oil and gas activities, increased shipping, adverse effects on indigenous 

peoples’ environment and culture and biodiversity depletion. For each case study, the thesis 

provide a three-stage analysis to understand the development of international law to address 

these issues, the influence of political considerations on such law and the normative potential of 

each of the different rules, standards, principles and rights to create a sense of legal obligation. 
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This analysis sheds light on when international has enabled practices of legality, where 

international actors support the rule, right or standard at issue, fell bound by it and follow it in 

practice. The analysis also reveals the influence of the bias in favour of neoliberal development 

in legal discourse. This bias has favoured the development, interpretation and application of 

international law to promote the assertion of sovereignty over natural resources, industry 

deregulation, the promotion of trade, little consideration for indigenous peoples’ human rights 

and the consideration of biological resources in economic terms. 
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INTRODUCTION 

Climate change is one of the most serious environmental challenges facing humanity. This is 

particularly true for the Arctic region. This region can be defined in numerous ways, but is 

generally understood as encompassing the Arctic Ocean and part or all northern territory of the 

eight member states of the Arctic Council, being Canada, Denmark (Greenland), Finland, 

Iceland, Norway, the Russian Federation, Sweden and the United States.1 The Arctic experiences 

rising temperatures at an accelerated rate compared to the rest of the world. During the 1970-

2004 period, it has warmed between 2 to 4˚C.2 According to predictions, such warming will 

increase at about 5-7˚C over the next 100 years.3 The impacts of a warming Arctic are numerous. 

They include direct impacts, such as melting of ice cover, thawing of permafrost, movements of 

species and shift in vegetation. Evidence of these impacts is already being reported.4 These 

environmental changes increase the vulnerability of simple Arctic ecosystems in which the 

disruption of one component of the ecosystem has serious implications for the entire system.5 

Climate change also brings indirect impacts through an increase in human activities in the region, 

principally natural resource extraction, shipping and fishing. These activities cause further 

environmental threats in the form of pollution, greater pressure on land and resources and 

physical disturbances leading to habitat destruction and fragmentation.6 In this context, scientists 

                                                
1 See the Arctic Council, Declaration on the Establishment of the Arctic Council, (Ottawa), 19 September1996, 35 
ILM 1387 [Ottawa Declaration]. 
2 IPCC, Climate Change 2007 – Impacts, Adaptation and Vulnerability, Contribution of Working Group II to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge: Cambridge University 
Press, 2007) at 32 [IPCC report]; ACIA, Impacts of a Warming Arctic – Arctic Climate Impact Assessment 
(Cambridge: Cambridge University Press, 2004) [ACIA report 2004]; ACIA, Arctic Climate Impact Assessment – 
Scientific Report (Cambridge: Cambridge University press, 2005) [ACIA report 2005]. 
3 Ibid. 
4 These impacts will be analyzed in more detail in Chapters II-V; see IPCC report, supra note 2; ACIA report 2004, 
supra note 2; CAFF, Arctic Biodiversity Trends 2010: Selected Indicators of Change Report, (Akureyri, Iceland) 
(May 2005) online: <www.arcticbiodiversity.is/index.php/en/the-report> [Arctic Biodiversity Trends report]. 
5 Rosemary Rayfuse, “Melting Moments: the Future of Polar Oceans Governance in a Warming World” (2007) 16:2 
RECIEL 196 at 210; Davor Vidas, “The Polar Marine Environment in Regional Cooperation” in Davor Vidas (dir), 
Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge 
University Press, 2006) 78 at 79; Linda Nowlan, Arctic Legal Regime for Environmental Protection (Gland: IUCN, 
2001) online: <http://data.iucn.org/dbtw-wpd/edocs/EPLP-044.pdf> at 40. 
6 ACIA report 2004, supra note 2 at 9, 17; Timo Koivurova & Kamrul Hossain, Background Paper: Offshore 
Hydrocarbon: Current Policy Context in the Marine Arctic (Arctic TRANSFORM, 4 September 2008) online: 
<arctic-transform.org> at 15-18. 
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predict that climate change can lead to the imminent extinction of some species.7 Direct and 

indirect impacts of climate change affect indigenous peoples and local populations in various 

ways. They exacerbate existing social and economic problems, having adverse effects on 

traditional ways of life, human health and food security, infrastructure and transportation and can 

result in conflicts over land and resource use and ownership.8 The changes occurring in the 

Arctic also present opportunities for indigenous peoples and local populations, particularly 

concerning employment and increased revenues from natural resource exploitation.9 The Arctic 

region thus presents a unique setting in which to analyze whether international law contributes to 

protecting the environment from the impacts of climate change. 

The question of what international law’s role is in protecting the Arctic environment is certainly 

not an easy one to answer. The thesis situates itself within the debate as to whether more 

international law, such as an Arctic environmental treaty, or political interactions should be 

preferred to protect the environment. The thesis uses this debate as a starting point to analyze 

international law’s role in promoting Arctic environmental protection, but takes a different 

perspective than previous research on the issue. To develop and illustrate the argument, the thesis 

is divided into five chapters. In Chapter I, I set the theoretical framework that justifies the 

combination of Martti Koskenniemi’s critical approach and Jutta Brunnée and Stephen Toope’s 

interactional account of international law.10 I begin by canvassing the arguments in the current 

debate on what is to be done to protect the Arctic environment. Chapter I presents the arguments 

advanced by the rule approach and the policy approach, respectively the approach relying on 

legal positivism to argue for more positive law and the approach focussing on political 

interactions as the most effective way to address Arctic environmental problems. These two 

                                                
7 ACIA report 2004, supra note 2 at 10, 14; Arctic Biodiversity Trends report, supra note 4 at 15. 
8 ACIA report 2004, supra note 2 at 6, 11, 16; ACIA report 2005, supra note 2 at 657, 664, 670-673; Sheila Watt-
Cloutier, “Petition to the Inter American Commission on Human Rights Seeking Relief from Violations Resulting 
from Global Warming Caused by Acts and Omissions of the United States” (7 December 2005) online 
<http://www.ciel.org/Climate/ICC_Petition_7Dec05.html> at 16, 35-36; Timo Koivurova, Henna Tervo & Adam 
Stepien, Background Paper: Indigenous Peoples in the Arctic (Arctic TRANSFORM, 4 September 2008) online: 
<arctic-transform.org> at 3, 7-18, 22; Niels Einarsson, Joan Nymand Larsen, Annika Nilsson & Oran R Young 
(eds), Arctic Human Development Report (Akureyri, Iceland: Stefansson Arctic Institute, 2004) online 
<www.svs.is/AHDR/AHDR chapters/English version/Chapters PDF.htm> at 74, 143-144. 
9 ACIA report 2004, supra note 2 at 16; Koivurova, Tervo & Stepien, supra note 8 at 8, 13. 
10 Martti Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument, Reissue with a 
New Epilogue (Cambridge: Cambridge University Press, 2005); Jutta Brunnée and Stephen J Toope, Legitimacy and 
Legality in International Law: An Interactional Account (Cambridge: Cambridge University Press, 2010). 
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approaches bring important elements to understanding Arctic environmental challenges. 

However, I argue that they both fail to take account of structural problems with international law. 

These problems impede development, interpretation and application of international law in a way 

that would not relegate protecting the environment to minor considerations, well after natural 

resource exploitation, increased trade and economic development. Moreover, they fail to analyze 

how some rules, rights and standards are able create a sense of legal obligation, when others, 

even if formalized in international conventions, cannot. Accordingly, the thesis moves beyond 

the law/politics dichotomy to engage with both and to understand their mutual influence in 

enabling practices protecting the Arctic environment.  

Chapter I proposes a new theoretical framework to understand the limits and possibilities of 

international law to contribute to environmental protection. This framework combines 

Koskenniemi’s critical approach with Brunnée and Toope’s interactional account to explain how 

international law is influenced by politics, but is also irreducible to it. Koskenniemi provides the 

conceptual tools to highlight international law’s indeterminacy, that it is possible to make 

numerous valid arguments based on international law. Furthermore, he argues that some 

arguments systematically win in practice, because outcomes are influenced by structural biases, 

or embedded political preferences. Brunnée and Toope’s approach helps explain what structural 

biases are through their reliance on constructivism in international relations theory. They provide 

the methodological tools to understand how shared understandings on the meaning of 

international rules, rights and standards are developed in communities of practice and can 

become structuring ideas. The theoretical framework advanced in this thesis develops a critical 

approach to international environmental law to show that its development, interpretation and 

application have the effect of relegating environmental concerns to the margins, contrary to its 

promise. I argue that this is primarily due to the structural bias of neoliberal development. Such a 

bias shapes international law to favour a market-driven approach to development, focussing on 

maximizing the role of economic factors in achieving the social good in line with 

neoliberalism.11 In the Arctic context, the influence of the structural bias of neoliberal 

                                                
11 For a short history of neoliberalism, see e.g. Manfred B Steger & Ravi K Roy, Neoliberalism: A Very Short 
Introduction (Oxford: Oxford University Press, 2010); David Harvey, A Brief History of Neoliberalism (Oxford: 
Oxford University Press, 2005). 
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development has resulted in the focus on the assertion of sovereignty over natural resources, 

natural resource extraction, industry deregulation, the promotion of trade, little consideration for 

human rights and the recognition of the importance of biological components as economic 

resources only. The thesis’ theoretical framework postulates that structural biases have to be 

denounced to enable a legal discourse compatible with “discourse ethics”, or the possibility for 

shared understandings on what international law means to be developed in a non-coercive 

dialogue where all actors can have a voice.  

In Chapter I, I argue that while international law is influenced by politics, it also has a normative 

potential to provide a standpoint from which to judge the conduct of international actors. For this 

argument, the thesis’ theoretical framework relies on the interactional account and, more 

precisely, on Lon Fuller’s legality criteria. I illustrate why the interactional account is, in my 

view, compatible with Koskenniemi’s “culture of formalism” as the way for international 

lawyers to denounce relationships of domination and to promote social change. I also address 

how Fuller’s legality criteria, as used in the interactional account, explain how international 

rules, rights and standards can create a sense of legal obligation. The interactional account is 

complemented with critical theory to argue that structural biases are problematic, because they 

undermine some legality criteria and, as a result, the possibility to create a sense of legal 

obligation. Finally, I bridge the two arguments, that international law is influenced by politics, 

but that it also possess normative internal features that have the potential to shape politics. This 

mutual constitution implies that both genuinely developed shared understandings and legality 

criteria are necessary to create and maintain practices of legality in favour of Arctic 

environmental protection. These practices entail that international actors act in accordance with 

international law and also feel bound by it.  

To illustrate the theoretical framework, Chapters II to V focus on the most challenging impacts 

of climate change on the Arctic environment identified in scientific reports: increased offshore 

oil and gas activities (Chapter II), increased shipping (Chapter III), adverse effects on indigenous 

peoples’ environment and culture (Chapter IV) and biodiversity depletion (Chapter V).12 While 

                                                
12 See especially ACIA report 2004, supra note 2, ACIA report 2005, supra note 2; see also the reports presented for 
Arctic TRANSFORM online: <arctic-transform.org>. 
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mitigating climate change is touched upon in the chapters, such as through the lens of whether 

indigenous peoples have a right to live in a healthy environment, the thesis does not focus on 

how to reduce of greenhouse gas greenhouse gas (GHG) emissions. Even if actions are taken, 

warming is inevitable and clearly on its way.13 Hence, the thesis instead focuses on the direct and 

indirect impacts of climate change and what are states’ obligations to mitigate these impacts to 

protect the Arctic environment. The direct impacts of climate change encompass melting of ice, 

thawing of permafrost, migrations of species and vegetation changes. Indirect impacts of climate 

change include pollution resulting from increased shipping and natural resource extraction, 

overharvesting, increased pressure on land and resources and adverse impacts on indigenous 

peoples quality of life, culture and lifestyles. Some environmental problems that are not caused 

by climate change, such as nuclear wastes in the Kola Peninsula, stratospheric ozone depletion or 

persistent organic pollutants (POPs), are left for future research. While the thesis addresses each 

of the main challenges to the Arctic environment from a sectoral perspective, the application of 

the theoretical framework in a systematic manner to these issues enables a comprehensive 

analysis of Arctic environmental protection in the climate change context. 

For each case study in Chapters II to V, I apply the theoretical framework through three main 

parts. The first part explains that states have the obligation to protect the Arctic environment, an 

obligation that notably encompasses preventing, reducing and controlling pollution,14 ensuring 

indigenous peoples’ environmental rights and protecting and conserving biodiversity. In this first 

part, all the rules, rights and standards that support the obligation at issue are analyzed, whether 

they form part of positive law as part of international conventions or custom, or whether the 

norms contributing to the obligation at issue are contained in soft law documents, such as 

declarations and guidelines. Each of the chapters provides a detailed and careful analysis of the 

international law relevant to Arctic environmental protection, shedding light on the numerous 

rules, rights and standards contributing to state obligations towards the environment. 

                                                
13 Confirming the findings in the IPCC report of 2007, see IPCC, Working Group I contribution to the IPCC 5th 
Assessment Report, “Climate Change 2013: The Physical Science Basis”, IPCC Doc WG-I: 12th/Doc. 2b, Add.1 
(22.IX.2013), online: <http://www.ipcc.ch/report/ar5/wg1/#.Uk1utuD5ZOw>. 
14 “Pollution” is understood in a broader sense than the definition provided in Art 1(1)4) of the United Nations 
Convention on the Law of the Sea, (Montego Bay), 10 December 1982, 1833 UNTS 3, (1982) 21 ILM 1261 (entered 
into force 16 November 1994). It also includes organisms that adversely impact the environment and physical 
disturbances. 
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Based on these rules, rights and standards presented in the first part of each chapter, it is possible 

to conclude that international law requires the adoption of proactive and precautionary measures 

to ensure Arctic environmental protection. According to environmentally inclined arguments 

based on international law, states should take action before human activities increase in the 

region, put in place an ecosystem approach where decision-making would be based on science 

and consider long-term and cumulative impacts of climate change and human activities on the 

region. Moreover, indigenous peoples’ environmental rights should be respected, including the 

right to participate in international forums where decisions affecting their environment are made. 

However, the second part in each case study shows that international actors have in communities 

of practices developed, interpreted and applied international rules, rights and standards aimed at 

protecting the Arctic environment in ways that are not always compatible with environmental 

protection or the respect of indigenous peoples’ environmental rights. What is common to all 

case studies is that international actors understand international rules, rights and standards as 

setting minimal environmental obligations to prevent and address severe and direct pollution to 

the Arctic environment. However, the case studies also show that international law aimed at 

ensuring Arctic environmental protection has been used to promote an economic oriented 

agenda, in accordance with neoliberalism. The thesis’ theoretical framework can be qualified as 

critical, as it is aimed at revealing the “contradictions, confusions and gaps in the international 

legal order.”15 It goes beyond the classic legal methodology, which focuses on the scope, extent 

and limits of rights and obligations. It engages in an analysis of how conflicts about what it 

means to protect the Arctic environment are resolved through politics, by favouring some 

outcomes to the systematic exclusion of others. 

The third part of each case study revisits the rules, rights and standards aimed at protecting the 

Arctic environment in light of Fuller’s legality criteria. This last part sheds lights on why some 

norms are rather weak, as they lack some of the requirements necessary to create a sense of 

obligation or are undermined by structural biases. This last part of each case study shows the 

mutual constitution of formal features of international law and shared understandings, necessary 

to lead to practices of legality. 

                                                
15 Anthony Carty, “Sociological Theories of International Law” in Max Planck Encyclopedia of Public International 
Law, online <www.mpepil.com> at para 44.  
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In Chapter II, I analyze the obligation to prevent, reduce and control pollution from offshore oil 

and gas activities. While the Arctic states have stressed that they will follow international rules to 

develop the Arctic region, this chapter reveals that there are in fact very few such rules. 

UNCLOS provides a general framework for the obligation. However, only the procedural 

components of preparedness and response systems and environmental assessments for severe 

transboundary damage have been developed. I also analyze the shared understandings 

surrounding the obligation to prevent, reduce and control pollution from offshore oil and gas 

activities in the Arctic context. This analysis shows that international actors support the 

development of a regional preparedness and response plan for the Arctic and EIAs for single 

projects as the way to fulfil the obligation to prevent, reduce and control pollution. It also reveals 

that international actors perceive regulating the normal activities of offshore installations as a 

domestic issue and emphasize states’ right to exploit natural resources on their continental 

shelves. They have put little effort into developing a substantive meaning to the obligation to 

prevent, reduce and control pollution from offshore oil and gas activities. In fact, only 

environmentally inclined scholars and some non-governmental organizations (NGOs) have 

attempted to position ecology at the centre of oceans regulations. This idea has met little success 

in light of the neoliberal bias that has constrained legal discourse. Finally, the last part of the 

chapter shows that there is a mutual relationship between law’s formal features and shared 

understandings. The procedural components of the obligation to prevent, reduce and control 

pollution have attracted a sense of legal obligation and led to practices of legality, as they meet 

Fuller’s legality criteria and they are supported by shared understandings. It also demonstrates 

that the structural bias in favour of neoliberal development undermines not only the development 

of shared understandings, but also the ability for international law to create a sense of legal 

obligation for pollution, safety and management standards and for the adoption of a 

precautionary and ecosystem approach to developing the Arctic region. 

In Chapter III, I also focus on the obligation to prevent, reduce and control pollution, this time in 

the shipping context. This chapter shows that the rules and standards regulating shipping 

activities are part of the body of law that is the most developed in the environmental context, 

both at the global and Arctic region level. Not only procedural elements of the obligation to 

prevent, reduce and control pollution from ships have been enacted, such as the need to have 

contingency plans or the procedure to set routeing and reporting systems, but also concrete 
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standards putting limits on the amount of pollutant ships can discharge or emit, how ships should 

be built and equipped, where they can sail and under which conditions, how ship navigators 

should be trained, when shipowners can incur liability and to what extent. The development of 

international law regulating shipping activities is very much intertwined with the IMO as the 

organization that has the mandate to ensure maritime safety and to prevent marine pollution from 

ships. Chapter III illustrates how the IMO’s institutional setting has helped build shared 

understandings for the adoption of international conventions detailing the obligation to prevent, 

reduce and control pollution from ships. It also shows how international law has constrained the 

building of shared understandings on how to protect the Arctic environment from shipping 

activities. Indeed, international actors who contribute to the meaning of the obligation to prevent, 

reduce and control pollution from ships argue for the adoption of more stringent standards for the 

Arctic, but rely on already existing standards under current agreements adopted at the IMO. 

While the gap between the most favourable interpretation of the obligation to prevent, reduce and 

control pollution from ships and the shared understandings on this obligation are not as important 

as that for other obligations and rights analyzed in the thesis, the bias in favour of neoliberal 

development has also impacted legal discourse. Notably, it has prevented the emergence of a 

significant challenge to the principle of freedom of navigation to support environmental 

protection. The last part of Chapter III shows that the strength of the obligation to prevent, 

reduce and control pollution from ships, as a general obligation under UNCLOS and through its 

specific rules and standards under the IMO’s conventions, is that it is supported by shared 

understandings and it also generally meets Fuller’s legality criteria, enabling practices of legality.  

In Chapter IV, I turn to the environmental rights of indigenous peoples. These rights can be 

substantive, focussing need for states to protect and restore the environment, or procedural, 

ensuring that the right process is followed. This chapter examines the international instruments 

supporting a right to a healthy environment, the protection of the environment as intrinsic to the 

realization of more traditional human rights and the procedural rights to information, public 

participation and access to justice. These rights are put in the indigenous peoples’ context in light 

of the special connection they have with their lands and environment. Chapter IV shows that the 

right to a healthy environment has generally been excluded from international conventions and 

that the declarations referring to this right most of the time subordinate it to the right to 

development. With respect to the protection of the environment as intrinsic to the realization of 
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human rights, this other substantive approach finds little support in international agreements, 

even in the indigenous peoples’ context. The recognition of environmental degradation as a 

violation of indigenous peoples’ rights, such as to culture, property and health, depends heavily 

on the interpretation of traditional human rights by human rights courts and commissions. With 

respect to the procedural rights to information, public participation and access to justice, they 

have been widely developed in international environmental law, where a special attention has 

been put on indigenous peoples’ participatory rights. Shared understandings in the community of 

practice that are contributing to the meaning of indigenous peoples’ environmental rights do not 

support a right to a healthy environment that would put environmental considerations at the same 

level as economic considerations. Moreover, shared understandings support the view that 

environmental damage can amount to human rights violations, but only for severe and direct 

damage by pollution that outweighs economic interests. Shared understandings are strong for 

procedural environmental rights, but primarily for their realization at the domestic level. Like 

previous chapters, Chapter IV turns to legality criteria to analyze the mutual influence of politics 

and formal features of international law. The lack of shared understandings on the right to a 

healthy environment combines unmet legality criteria, preventing the emergence of this right in 

international law. The protection of the environment as intrinsic to the realization of human 

rights meets most legality criteria, but only for severe and direct environmental damage. Finally, 

the chapter shows that procedural environmental rights have been able to enable practices of 

legality, because they are supported by shared understandings and also because they generally 

meet Fuller’s legality criteria. 

Chapter V focuses on the obligation to protect and conserve biodiversity. This obligation refers 

to the need to protect species and organisms, ecosystems and their interactions. This last chapter 

highlights important challenges to the development of practices of legality that would ensure that 

states address biodiversity depletion in the Arctic. Indeed, the analysis reveals that international 

environmental law in this area is underdeveloped and fragmented and that the main rules aimed 

at protecting species and ecosystems are subordinated to neoliberal considerations, including 

cost-effectiveness, optimum utilization and economic development. International environmental 

law has provided regulatory frameworks designed to address the overexploitation of specific 

species, supporting a narrow vision of the obligation to protect and conserve biodiversity. 

Chapter V also contrasts the rules and principles supporting the obligation to protect and 
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conserve biodiversity in the Arctic context to the well-developed regulatory framework ensuring 

the protection and conservation of biodiversity in the Antarctic region. The chapter not only 

shows that very few rules define the obligation to protect and conserve biodiversity, but also that 

important international actors contributing to the meaning of this obligation are unwilling to 

actually give a substantive core content to this obligation. There are important debates on the 

ecosystem and precautionary approaches. While there have been positive steps to protect species 

and ecosystems, the focus remains on monitoring biodiversity, setting some protected areas at the 

domestic level and adopting measures when species become overharvested. Finally, the chapter 

looks at whether the obligation to protect and conserve biodiversity meets legality criteria. It 

explains that the obligation has difficulties creating a normative pull, since it fails to meet 

important legality criteria. The mutual effect of the lack of shared understandings and gaps in 

formal features supporting normativity makes the establishment of practices of legality to 

actually address biodiversity depletion a considerable challenge, especially in the context where 

ideational structures constrain legal discourse to give priority to neoliberal development.
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CHAPTER I 

THE NEED FOR A CRITICAL LENS: CRITICAL THEORY 

AND INTERACTIONAL INTERNATIONAL LAW 

 

INTRODUCTION 

The environmental challenges that the Arctic region faces as a result of climate change have 

prompted an abundant literature on what is to be done to protect the Arctic environment. 

Changes are occurring and what is currently being done is not enough to address these 

challenges. To better protect the Arctic environment, some have argued for more international 

law tailored to Arctic conditions while others have favoured political interactions directed at 

environmental goals. The thesis uses this debate as a starting point for studying the role of 

international law in promoting environmental protection. It does so from an angle wholly 

different from that of previous literature. It questions why international law is not successful in 

bringing about practices of legality that help protect the Arctic environment. It analyzes how 

conflicts about what it means to protect the Arctic environment are resolved through politics, by 

favouring some outcomes to the systematic exclusion of others. The thesis nevertheless remains 

hopeful that international law can contribute to emancipation from coercive ideas and actors and 

that it can bring about social change in favour of Arctic environmental protection. International 

law can do so if shared understandings on what it means to protect the Arctic environment are 

generated through a genuine dialogue and if it possesses internal features that create procedural 

legitimacy and, as a result, a sense of legal obligation.  

Before setting out the theoretical framework, the first part of this chapter describes the context in 

which the debate arose over whether to adopt more law or more political interactions. It 

describes the two main modes of argument about the role international law can play in ensuring 

environmental protection in the Arctic context. Scholars taking a rule approach have based their 

argument on legal positivism. They have focused on identifying and describing the rules 

regulating Arctic environmental protection. When making policy proposals, they see the solution 
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in addressing Arctic environmental protection through the adoption of more positive law. Other 

scholars have taken a policy approach, focussing on how to achieve certain objectives, as 

opposed to identifying binding rules based on their correspondence to valid sources of law. 

While policy approach scholars mainly focus on describing the political factors relevant for 

understanding problems in Arctic environmental protection, they have also made policy 

proposals. These proposals do not involve adopting more law, but rather fostering political 

interactions conducive to environmentally friendly policies. Although these two approaches 

bring important elements to understand Arctic environmental challenges, I argue that a more 

critical approach should be adopted in order to take into account the limits and possibilities of 

international law to bring about social change in favour of Arctic environmental protection. 

The second part of the chapter combines critical theory and the interactional account of 

international law to analyze the problems of Arctic environmental protection and how 

international law can contribute to solving them. The conception of international law relied upon 

in the thesis is that of Martti Koskenniemi.1 Influenced by legal realism, this leading critical 

thinker elaborated at the end of the 1980s a well-developed framework for understanding how 

international law is influenced by political considerations, but also how it cannot be reduced to 

them.2 Koskenniemi conceives of international law as a language or grammar created and 

sustained by the practice of international lawyers. International law has to be understood within 

its practice and not, as the legal positivist approach suggests, as a preexisting system of rules.3 

This scholar has explained and illustrated international law’s indeterminacy, or that many 

diverging but yet valid arguments can be made on the basis of international law. He has also 

revealed that outcomes in international law are determinate, through the influence of what he 

refers as “structural biases”. However, Koskenniemi has warned against the risk of considering 

international law in an instrumental way, as a political tool of the powerful. While international 

law is influenced by political considerations, Koskenniemi argues in favour of a “culture of 

                                                
1 See in particular, Martti Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument, 
Reissue with a New Epilogue (Cambridge: Cambridge University Press, 2005) [Koskenniemi, From Apology to 
Utopia]; Martti Koskenniemi, “What Is International Law For” in Malcolm Evans (ed), International Law (Oxford: 
Oxford University Press, 2003) [Koskenniemi, “What is International Law For”]; Martti Koskenniemi, 
“International Legislation Today: Limits and Possibilities” (2005) 23 Wis Int’l LJ 61 [Koskenniemi, “International 
Legislation Today”]. 
2 Koskenniemi, From Apology to Utopia, supra note 1; the first edition was published in 1989. 
3 Ibid at 30. 
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formalism”4 to move away from international law’s instrumentalization and to articulate a 

critique by which to judge the conduct of international actors.  

In addition to Koskenniemi’s approach, the thesis relies on the interactional account developed 

by Jutta Brunnée and Stephen Toope in the early 2000s. Like Koskenniemi’s approach, the 

interactional account understands international law in its practice.5 Influenced by 

interdisciplinary research in international relations theory and international law, Brunnée and 

Toope adapted some insights from constructivism to the study of international law.  According to 

Brunnée and Toope, international law is an interactional process in which legal norms emerge 

and evolve in a social context. To conceptualize this idea, they rely on the constructivist notions 

of “shared understandings” and “communities of practice”. While drawing on international 

relations theory, the interactional account provides a theory of international law. It explains that 

international legal obligations are different from other social norms, based on the legality criteria 

theorized by the American legal philosopher, Lon Fuller. According to Brunnée and Toope, both 

shared understandings and formal features of law, which create a sense of legal obligation, are 

necessary to establish and maintain practices of legality, or what they have defined “interactional 

international law”.6 At first glance, the thesis’ reliance on both Koskenniemi’s critical approach 

and Brunnée and Toope’s interactional account may seem an odd combination. However, I argue 

that these two approaches have a common conception of international law, which is influenced 

by political considerations that shape outcomes, but which remains something different from 

politics. Not only do the two approaches have common theoretical concepts, but they can also 

enhance one another.  

The first argument in the second part of this chapter relies on Koskenniemi’s critical approach to 

explain that the main problem in international law applicable to Arctic environmental protection 

is how the politics of international law play out in the Arctic context. Instead of conceiving the 

Arctic as a region that only needs to be equipped with further legal and governance tools, the 

                                                
4 Ibid at 616; Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-
1960 (Cambridge: Cambridge University Press, 2001) at 500; Koskenniemi, “What Is International Law For”, supra 
note 1 at 107. 
5 Jutta Brunnée & Stephen J Toope, Legitimacy and Legality in International Law: An Interactional Account 
(Cambridge: Cambridge University Press, 2010). 
6 Ibid.  
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thesis understands international law as part of the problem. The interactional account 

complements Koskenniemi’s approach to explain how shared understandings emerge at the 

international sphere and how they can become structural biases. The interactional account also 

provides theoretical elements by explaining how international law is not only and should not be 

an instrument of the powerful. Drawing on Koskenniemi’s approach, the interactional account is 

further pushed to the critical side to explain why the structural bias in favour of neoliberal 

development is problematic. 

The second argument addresses the normative question of international law’s relevance in 

contributing to Arctic environmental protection. This question relates to the classic inquiry into 

the normativity of international law. Instead of taking for granted the legal positivist explanation 

regarding validity, the thesis focuses on international law’s procedural legitimacy as the source 

or theory of legal obligation. It relies on the interactional account to explain international law’s 

normative strength from a non-instrumentalist perspective, based on Fuller’s legality criteria. 

This second argument suggests that it is precisely the interactional account’s reliance on Fuller’s 

internal formal features of law that makes this approach compatible with Koskenniemi’s 

promotion of a “culture of formalism” to lead to social change. Again, I infuse the interactional 

account with critical elements to explain why the structural bias favouring neoliberal 

development adversely affects the creation and maintenance of international practices of legality 

in the environmental context. 

By highlighting how political considerations influence outcomes in the Arctic setting and what 

criteria of legality are missing, the thesis sheds light on the possibilities to bring about practices 

of legality free from coercion and based on international law’s procedural legitimacy. Such 

possibilities come with no guarantee, but I argue that they can enhance the current debate on 

what is to be done to protect the largest wilderness region remaining in the northern hemisphere 

and contribute to “the hard work of international law”.7 

 

                                                
7 Ibid at 8. 
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I- How to protect the Arctic environment: the rule and policy approaches 

Prior to the Cold War, Arctic environmental protection was not much of a concern, whether at 

the regional or international level. While the Arctic was already on the political map, realist 

rhetoric emphasizing conflict and the use of the region as a strategic military area dominated the 

discourse and practice of the Arctic states and actors interested in Arctic issues.8 During the Cold 

War period, international cooperation with regard to Arctic environmental protection took place 

either in the context of broader international agreements,9 or through the conclusion of bilateral 

agreements, with the exceptions of the Agreement on the Conservation of Polar Bears,10 adopted 

in 1973 between Canada, Denmark, Norway, the Soviet Union and the United States.11 Although 

                                                
8 Davor Vidas, “The Polar Marine Environment in Regional Cooperation” in Davor Vidas (dir), Protecting the Polar 
Marine Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge University Press, 2006) 78 
at 101; see also Linda Nowlan, Arctic Legal Regime for Environmental Protection (Gland: IUCN, 2001) online: 
<http://data.iucn.org/dbtw-wpd/edocs/EPLP-044.pdf> at 4; Davor Vidas, Arctic Development and Environmental 
Challenges (Copenhagen: Scandinavian Seminar College, 1997) at 33-49; David VanderZwaag, Rob Huebert & 
Stacey Ferrara, “Environmental Initiatives: Tinkering while the Arctic Marine Environment Totters” (2001-2002) 30 
Denv J Int’l L & Pol’y 131 at 142. 
9 See e.g. Convention on Civil Liability for Oil Pollution Damage, (Brussels), 29 November 1969, (1969) 9 ILM 45 
(entered into force 19 June 1975); Convention on Wetlands of International Importance Especially as Waterfowl 
Habitat, (Iran), 2 February 1971, (1971) 11 ILM 969 (entered into force 21 December 1975); Convention on the 
Prevention of Marine Pollution by Dumping of Wastes and Other Matter, (London), 29 December 1972, (1972) 11 
ILM 1294 (entered into force 30 August 1975) [London Convention]; Convention on the International Regulations 
for Preventing Collisions at Sea, (London), 20 October 1972, 1050 UNTS 16 (in force 15 July 1977) [COLREGS]; 
Convention for the Protection of the World Cultural and Natural Heritage, (Paris), 16 November 1972, 1037 UNTS 
151 (entered into force 17 December 1975) [World Heritage Convention]; International Convention for the 
Prevention of Pollution from Ships, (London) (2 November 1973), (1973) 12 ILM 1319, as modified by the Protocol 
Relating to Convention for the Prevention of Pollution from Ships, (London) (17 February 1978), (1978) 17 ILM 
546 (entered into force 2 October 1983) [MARPOL 73/78]; Convention on International Trade in Endangered 
Species of Wild Fauna and Flora, (Washington), 2 March 1973, (1973) 13 ILM 1088 (entered into force 01 July 
1975); International Convention for the Safety of Life at Sea, (London), 1 November 1974, (1975) 14 ILM 959 
(entered into force 25 May 1980) [SOLAS]; International Convention on Standards of Training, Certification and 
Watchkeeping for Seafarers, (London), 7 July 1978, 1361 UNTS 190 (entered into force 28 April 1984) [STCW 
Convention]; Convention on the Conservation of Migratory Species of Wild Animals, (Bonn), 23 June 1979, (1980) 
19 ILM 15 (entered into force 1 November 1983); United Nations Convention on the Law of the Sea, (Montego 
Bay), 10 December 1982, 1833 UNTS 3, (1982) 21 ILM 1261 (entered into force 16 November 1994) [UNCLOS]. 
10 Agreement on the Conservation of Polar Bears, (Oslo) (15 November 1973), (1974) 13 ILM 13 (entered into force 
26 May 1976). 
11 Budislav Vukas, “United Nations Convention on the Law of the Sea and the Polar Marine Environment” in Davor 
Vidas (dir), Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: 
Cambridge University Press, 2006) 34 at 36; Vidas, supra note 8 at 80; Donald R Rothwell, “Global Environmental 
Protection Instruments and the Polar Marine Environment” in Davor Vidas (dir), Protecting the Polar Marine 
Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge University Press, 2006) 57 at 58, 71 
[Rothwell, “Global Environmental Protection”]; Nowlan, supra note 8 at 5, 7; Timo Koivurova, “Alternatives for an 
Arctic Treaty – Evaluation and a New Proposal” (2008) 17:1 RECIEL 14 at 14; Donald R Rothwell, “The Arctic in 
International Law: Time for a New Regime?” (2008) 15:1 BJWA 241 at 242 [Rothwell, “The Arctic”]; Donald R 
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the Soviet President Mikhail Gorbachev addressed the possibility of circumpolar cooperation and 

an Arctic zone of peace in 1987,12 other Arctic states regarded this proposition with scepticism at 

the time.13 By way of contrast, collaboration between the United States and the Soviet Union in 

global environmental matters was possible in Antarctica, where the Antarctic Treaty was signed 

in 1959 and led to the creation of the Antarctic Treaty System (ATS), which encompasses the 

Antarctic Treaty and related subsequent agreements.14 

The idea of Arctic-wide environmental cooperation, either through political or legal means, 

emerged with the dissolution of the Soviet Union, the end of the Cold War and the objective of 

fostering cooperation between East and West. The development of international environmental 

law, especially following the 1972 Declaration of the United Nations Conference on the Human 

Environment (Stockholm Declaration),15 and actual and potential threats to the Arctic 

environment contributed to the view that the Arctic region needed of an international structure to 

ensure environmental protection.16 Notwithstanding the shift towards the protection of the Arctic 

environment in the late 1980s, the Arctic did not acquire the status of “natural reserve” like its 

southern counterpart, Antarctica. It remained free from international rules prohibiting or 

                                                                                                                                                        

 
Rothwell, The Polar Regions and the Development of International Law (Cambridge: Cambridge University Press, 
1996) at 157-160, 227 [Rothwell, The Polar Regions]. 
12 Mikhail Gorbachev, “New Thinking in Arms Control: Speech in Murmansk at the Ceremonial Meeting on the 
Occasion of the Presentation of the Order of Lenin and the Gold Star Medal to the City of Murmansk” (Moscow: 
Novosti Press Agency: 1 October 1987) at 23-31. 
13 VanderZwaag et al, supra note 8 at 143. 
14 According to Article 1(e) of the Protocol on Environmental Protection to the Antarctic Treaty, (Madrid), 4 
October 1991, (1991) 30 ILM 1455 (entered into force 14 January 1998), the ATS is comprised of: the Antarctic 
Treaty, (Washington DC) (1 December 1959), 402 UNTS 71, (entered into force 23 June 1961); the Agreed 
Measures for the Conservation of Antarctic Fauna and Flora, (Brussels) (2 June 1964) ATCM III, No VIII (in force 
1 November 1982), online: <http://www.ats.aq/devAS/info_measures_listitem.aspx?lang=e&id=35>; the 
Convention for the Conservation of Antarctic Seals, (London), 1 June 1972, (1972) 11 ILM 251 (entered into force 
11 March 1978); the Convention on the Regulation of Antarctic Mineral Resource Activities, (Wellington), 2 June 
1988, (1988) 27 ILM 868 (not in force); the Convention on the Conservation of Antarctic Marine Living Resources, 
(Canberra), 20 May 1980, 19 ILM 837 (entered into force 7 April 1982) and the Protocol on Environmental 
Protection to the Antarctic Treaty. 
15 Declaration of the United Nations Conference on the Human Environment, (Stockholm) (16 June 1972), UN Doc 
A/CONF/48\14\REV.1. 
16 For early proposals, see Barnaby J Feder, “A Legal Regime for the Arctic” (1976-1978) 6 Ecology LQ 785; J 
Enno Harder, “In Quest of an Arctic Legal Regime: Marine Regionalism – A Concept of International Law 
Evaluated” (1987) 11 Marine Pol’y 285; Alexei Yu Roginko, “Arctic Environmental Cooperation: Prospects and 
Possibilities” (1989) 12 Current Research on Peace and Violence 133.  
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controlling the exploitation of natural resources, or setting stringent pollution standards.17 In fact, 

the eight Arctic states rejected in 1991 proposals for an Arctic Council that would have been 

created by way of a treaty.18 Instead of an Arctic treaty, the Arctic states chose to put in place the 

Arctic Environmental Protection Strategy (AEPS), an Arctic-wide action plan.19  

The AEPS created four working groups: the Arctic Monitoring and Assessment Program 

(AMAP), Emergency, Prevention, Preparedness and Response (EPPR), the Protection of Arctic 

Marine Environment (PAME) and the Conservation of Arctic Flora and Fauna (CAFF).20 The 

AEPS was primarily aimed at encouraging coordinated scientific research as well as monitoring 

activities for different types of pollution in the region: persistent organic contaminants, oil 

pollution, heavy metals, noise, radioactivity and acidification. The AEPS’ mandate did not 

extend to making recommendations on formal rules that the Arctic states should adopt to protect 

the Arctic environment. This choice of a political arrangement with no institutional independence 

has generally been explained in terms of the United States’ reluctance to commit to financial 

obligations and to create a new multilateral organization.21  

As soon as the AEPS was chosen as the political arrangement under which environmental 

cooperation would take place in the Arctic region, legal scholars were prompt to criticize its 

informal status and to argue for a treaty.22 However, the AEPS did not evolve into a treaty. 

Rather, the working groups were absorbed into the work of the Arctic Council, a high level 

intergovernmental forum created in 1996 through the Declaration on the Establishment of the 

                                                
17 Nowlan, supra note 8 at 1; Oran R Young, “Whither the Arctic? Conflict or Cooperation in the Circumpolar 
North” (2008) Polar Record 1 at 4. 
18 Donat Pharand, “The Draft Arctic Treaty: An Arctic Region Council Proposal” in Canadian Institute of 
International Affairs, National Capital Branch, The Arctic Environment and Canada's International Relations 
(Ottawa: Canadian Arctic Resources Committee, 1991) at AI-A10; see also Donat Pharand, “The Case for an Arctic 
Council and a Treaty Proposal” (1992) 23 RGD 163 [Pharand, “The Case for an Arctic Council”]; Koivurova, supra 
note 11 at 18; Rothwell, The Polar Regions, supra note 11 at 243-244. 
19 Other regional political institutions, with the protection of the Arctic environment as one of their primary focus, 
were also created at the sub-regional level during the 1990s, prominently the Barents Euro-Arctic Council (BEAC), 
the Barents Regional Council and the Northern Forum, see Nowlan, supra note 8 at 6-7; However, the thesis focuses 
primarily on the Arctic Council, as the main forum for regional cooperation.  
20 Declaration on the Protection of the Arctic Environment, (Rovaniemi), 14 June 1991, 30 ILM 1627. 
21 VanderZwaag et al, supra note 8 at 144-145; Robert Huebert & Brooks Yaeger, A new sea: the need for a 
regional agreement on management and conservation of the Arctic marine environment (Oslo: WWF International 
Arctic Programme, 2008) at 19; Rothwell, “The Arctic”, supra note 14 at 247; Koivurova, supra note 11 at 16; 
Nowlan, supra note 8 at 7-9. 
22 Pharand, “The Case for an Arctic Region Council”, supra note 18 at 186; see also Donald R Rothwell, 
“International Law and the Protection of the Arctic Environment” (1995) ICLQ 280. 
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Arctic Council (Ottawa Declaration).23 The Arctic Council’s mandate is to promote cooperation 

and coordination among the eight Arctic states in matters relating to sustainable development and 

environmental protection.24 In accordance with its commitment to sustainable development, a 

fifth working group, the Sustainable Development Working Group (SDWG), was added to the 

four existing ones. In 2006, a sixth working group, the Arctic Contaminants Action Program 

(ACAP), was added to limit and reduce emissions of pollutants into the environment and 

promote international cooperation.25 As with the AEPS, commentators explained the political 

status of the Arctic Council as an intergovernmental institution with no decision-making 

authority or financial autonomy in terms of the United States’ refusal to create an independent 

international organization and to make binding financial commitments.26 Furthermore, the 

strategic military heritage of the region has been stressed as an important concern for the Arctic 

states even after the dissolution of the Soviet Union.27 The Ottawa Declaration illustrates this 

point, as it clearly states that the Arctic Council cannot deal with matters related to military 

security.28  

The Arctic Council is thus primarily dedicated to promoting political discussions on Arctic 

environmental protection and sustainable development, gathering scientific information and 

making that information accessible to the public and decision-makers. It has been praised for its 

innovation in the field of international governance,29 as indigenous peoples’ associations – the 

Aleut International Association (AIA), the Arctic Athabaskan Council (AAC), Gwich’in Council 

International (GCI), the Inuit Circumpolar Council (ICC), the Russian Association of Indigenous 

                                                
23 Arctic Council, Declaration on the Establishment of the Arctic Council, (Ottawa), 19 September1996, 35 ILM 
1387 [Ottawa Declaration]. 
24 Ibid at sec1(a). 
25 VanderZwaag et al, supra note 8 at 152; Huebert & Yaeger, supra note 21 at 19; Koivurova, supra note 11 at 16; 
Nowlan, supra note 8 at 9-19.  
26 VanderZwaag et al, supra note 8 at 154; Nowlan, supra note 8 at 15. 
27 On this issue, see Rob Huebert, “Canadian Arctic Security Issues, Transformation in the Post-Cold War Era” 
(1998-1999) 54 International Journal 203.  
28 Davor Vidas, “Protecting the Polar Marine Environment: Interplay of Regulatory Frameworks” in Davor Vidas 
(dir), Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge 
University Press, 2006) at 7; Vidas, supra note 8 at 84-85; VanderZwaag et al, supra note 8 at 154; Young, supra 
note 17 at 4, 7; Nowlan, supra note 8 at 15; Olav Schram Stokke, “The Law of the Sea Convention and the Idea of a 
Binding Regime for the Arctic Marine Environment” (Paper prepared for the 7th Conference of Parliamentarians of 
the Arctic Region, Kiruna, Sweden, 2–4 August 2006) at 4-5. 
29 Nowlan, supra note 8 at 2, 9-16; VanderZwaag et al, supra note 8 at 156; Huebert & Yaeger, supra note 21 at 19; 
Timo Koivurova, Henna Tervo & Adam Stepien, Background Paper: Indigenous Peoples in the Arctic (Arctic 
TRANSFORM, 4 September 2008) online: <arctic-transform.org> at 23-24. 
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Peoples of the North (RAIPON) and the Saami Council – were awarded the status of “Permanent 

Participants”. This status is aimed at ensuring the active participation and full consultation of 

indigenous peoples’ groups within the Arctic Council, although it excludes the right to vote in 

the Arctic Council’s decisions.30 

In short, the Arctic region is not subject to a comprehensive treaty framework. This situation 

contrasts with that of the opposing pole, Antarctica, where the ATS has established specific rules 

governing all activities taking place on the continent and surrounding waters. However, the 

absence of a comprehensive Arctic treaty does not imply that the region is in a legal vacuum. 

Negotiations among the eight Arctic states under the auspices of the Arctic Council led to the 

adoption in May 2011 of the Agreement on Cooperation on Aeronautical and Maritime Search 

and Rescue in the Arctic (Arctic SAR Agreement)31 and, in May 2013, the Agreement on 

Cooperation on Marine Oil Pollution Preparedness and Response in the Arctic (Arctic OPRC 

Agreement).32 The region is also subject to numerous agreements that are relevant in an 

environmental context, including the United Nations Convention on the Law of the Sea 

(UNCLOS),33 the international conventions developed at the International Maritime Organization 

(IMO)34 and the Convention on Biological Diversity (CBD).35  

In light of the impacts of climate change on the Arctic environment, many scholars who analyze 

international law and institutions share the view that international law applicable to the region 

and the regional regime under the Arctic Council cannot bring about the sustainable development 

of the Arctic.36 They perceive the region as distinct and in need of a regime tailored to its 

                                                
30 Ottawa Declaration, supra note 23 at 1. 
31 (Nuuk), 12 May 2011, (2011) 50 ILM 1119 (entered into force 19 January 2013). 
32 (Kiruna), 15 May 2013, online: <http://www.arctic-council.org/index.php/en/document-archive/category/425-
main-documents-from-kiruna-ministerial-meeting?download=1792:agreement-on-cooperation-on-marine-oil-
pollution-preparedness-and-response-in-the-arctic-signed-version-with-appendix> (not in force).  
33 Supra note 9. 
34 For e.g. see the London Convention, supra note 9; MARPOL 73/78, supra note 9; the International Convention on 
Oil Pollution Preparedness, Response and Co-operation, (London), 30 November 1990, (1991) 30 ILM 735, 
(entered into force 13 May 1993). 
35 (Rio de Janeiro) (5 June 1992), (1992) 31 ILM 818 (entered into force 29 December 1993). 
36 Rothwell, “The Arctic”, supra note 11; Rosemary Rayfuse, “Melting Moments: the Future of Polar Oceans 
Governance in a Warming World” (2007) 16:2 RECIEL 196; Koivurova, supra note 11; Timo Koivurova & Erik J 
Molenaar, International Governance and Regulation of the Marine Arctic, Overview and Gap Analysis (Oslo: WWF 
International Arctic Programme, 2009); Timo Koivurova & Kamrul Hossain, “Hydrocarbon Development in the 
Offshore Arctic: Can It Be Done Sustainably?” (2012) 2 OGEL 1; Timo Koivurova, Erik J Molenaar & David L 
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particular conditions. They acknowledge the success of the AEPS and the Arctic Council 

“[i]nsofar that there was a need to develop a joint understanding of the problems facing the 

Arctic region.”37 However, many share Timo Koivurova’s view expressed in the following 

passage:  

With its current weak institutional structure, soft law status and ad hoc funding 
system, there is not much the Arctic Council can do to ensure that this 
development is sustainable.38  

This is particularly true in the climate change context, where the melting of the Arctic results not 

only in an increased interest in the region from international actors, but also in severe 

environmental impacts.  

The constant push since the early 1990s for an Arctic treaty by some actors, especially 

environmentally inclined scholars and NGOs, and the concerns over the impacts of climate 

change on the region that arose in the early 2000 led the Arctic states and other international 

actors to question whether international and regional arrangements are enough to protect the 

Arctic environment. The question of whether the Arctic needs a treaty was explicitly asked in 

2006 at the 7th Conference of Parliamentarians of the Arctic region, where a comprehensive 

research on the issue was deemed necessary.39 However, before such comprehensive research 

was completed,40 the five Arctic coastal states – the United States, Canada, the Russian 

Federation, Denmark and Norway – expressed the view in May 2008 in the Ilulissat Declaration 

                                                                                                                                                        

 
VanderZwaag, “Canada, the EU, and Arctic Ocean Governance: A Tangled and Shifting Seascape and Future 
Directions” (2008-2009) 18 J Transnat’l L & Pol’y 247; Louise Angélique de La Fayette, “Oceans Governance in 
the Arctic”, (2008) 23 Int'l J Marine & Coastal L 531; Erik J Molenaar, “Arctic Marine Shipping: Overview of the 
International Legal Framework, Gaps, and Options” (2008-2009) 18 J Transnat'l L & Pol'y 289; Timo Koivurova & 
David L Vanderzwaag, “The Arctic Council at 10 Years: Retrospect and Prospects” (2007) 40 UBC L Rev 121. 
37 VanderZwaag et al, supra note 8 at 156. 
38 Koivurova, supra note 11 at 14; see also Scott G Borgerson, “Arctic meltdown: the economic and security 
implications of global warming” (2008) 87 Foreign Affairs 63; Rayfuse, supra note 36; VanderZwaag et al, supra 
note 8 at 156; Philippe Sands, Principles of International Environmental Law (Cambridge: Cambridge University 
Press, 2002) at 731. 
39 Conference of Parliamentarians of the Arctic Region, The Arendal Seminar on Multilateral Environmental 
Agreements and their Relevance to the Arctic (Arendal, Norway, 21-22 September 2006) online: 
<http://www.arcticparl.org/reports.aspx>. 
40 See especially the follow-up report KI Johnsen, B Alfthan, L Hislop & JF Skaalvik (eds), Protecting Arctic 
Biodiversity, Limitations and Strenghts of Environmental Agreements, (UNEP, GRID-Arendal, 2010) online: 
<http://www.unep.org/pdf/arcticMEAreport_screen.pdf>. 
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that there was “no need to develop a new comprehensive international legal regime to govern the 

Arctic Ocean.”41 The Arctic states’ reluctance to adopt a comprehensive Arctic environmental 

treaty, as recently confirmed by the adoption of the SAR Arctic Agreement and Arctic OPRC 

Agreement, has been deplored by many.42  

Whether an Arctic environmental treaty should be adopted to address Arctic environmental 

challenges raises, as Oran R Young puts it, “[a] more intriguing question [of] whether we would 

want such an agreement, even if it were feasible in political terms.”43 Indeed, would the adoption 

of more international law actually contribute to better environmental protection? This question is 

particularly important in light of recent research suggesting that there is no clear causal 

relationship between positive sources of international law, often referred to as “hard law”, and 

compliance with and/or effectiveness of international law. Influenced by neoliberal 

institutionalism and constructivism, research in the international relations field has challenged 

the positivist paradigm in international law. In the debate on how to protect the Arctic 

environment, some international relations scholars have argued that the adoption of more law is 

not the best way forward. Instead, they have argued in favour of synergistic political 

interactions.44 

The literature on Arctic environmental protection can be divided in two main approaches: the 

rule approach, dominated by legal positivism, and the policy approach, influenced by neoliberal 

institutionalism and constructivism. These two categories are not specific to this debate and fit 

into what Koskenniemi describes as normative and sociological approaches. The normative 

approach “focuses on rules and legal sources and seeks to create a reliable conception of binding 

law”45 while the sociological approach “works with processes and objectives in order to link the 

                                                
41 Ilulissat Declaration, (Ilulissat), 28 May 2008, 48 ILM 372. 
42 Koivurova, supra note 11; Borgerson, supra note 38; Rayfuse, supra note 36; Nowlan, supra note 8; 
VanderZwaag et al, supra note 8. 
43 Young, supra note 17 at 4. 
44 Ibid at 4-10; see also Oran R Young, “Whither the Arctic 2009? Further Developments” (2009) 45 Polar Record 
179 [Young, “Whither the Arctic 2009”]; Oran R. Young, “Governing the Arctic: from Cold War Theater to Mosaic 
of Cooperation” (2005) 11 Global Governance 9 [Young, “Governing the Arctic”]; Stokke, supra note 28 at 12; see 
also Olav Schram Stokke, A Legal Regime for the Arctic?: Interplay with the Law of the Sea Convention (Lysaker, 
Norway: Fridtjof Nansen Institute, 2006). 
45 Martti Koskenniemi, “International Legal Theory and Doctrine” in Max Planck Encyclopedia of Public 
International Law, online: <www.mpepil.com> at paras 1, 18; for the policy approach, Robert W Cox refers to 
“problem-solving theories” in “Social Forces, States and World Orders: Beyond International Relations Theory” 
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law firmly to its social ‘context’.”46 Like “naturalism” and “positivism”, such categories have to 

be understood as “purely relational terms which have significance only in opposition to each 

other.”47 This can also be said about scholars, who cannot always be identified with only one of 

these categories, especially since interdisciplinary collaboration between international law and 

international relations scholars has increased over the last two decades.48 Even if they generally 

maintain their position, scholars can take a legal positivist approach for the purpose of one study 

and a policy approach for the purpose of another, depending on the context.49 While being aware 

of the limits of such broad generalizations, the categories of the rule and policy approaches 

nonetheless remain helpful conceptual tools to understand why scholars come to very different 

conclusions on how to promote Arctic environmental protection. These categories also help to 

explain the strengths and weaknesses of different conceptions of international law and to situate 

the approach adopted in this thesis.  

 

A- The rule approach 

Whether inspired by a naturalist or a positivist conception of law, the field of international law 

has focused on distinguishing legal rules from other social norms and creating binding 

commitments to order international affairs. In the Arctic context, the rule approach has generally 

implied a legal positivist standpoint, which has been used in many studies that analyze how 

international law can contribute to Arctic environmental protection. This pattern is consistent 

with the fact that, in international legal scholarship, legal positivism has been the dominant 

                                                                                                                                                        

 
(1986) 10:2 Millenium 126 at 128 also in “Social Forces, States and World Order: Beyond International Relations 
Theory” in Robert O Keohane (ed), Neorealism and its Critics (New York: Columbia University Press, 1986) 204. 
46 Ibid. 
47 Koskenniemi, From Apology to Utopia, supra note 1 at 164. 
48 Robert J Beck, “International law and international relations scholarship” in David Armstrong (ed), Routledge 
Handbook of International Law (New York: Routledge, 2009) 13. 
49 That could be said of Rob Huebert in Huebert & Yaeger, supra note 21 and Rob Huebert, “Canadian Arctic 
Security Issues, Transformation in the Post-Cold War Era” (1998-1999) 54 International Journal 203; Donald R 
Rothwell also explicitly engaged with regime theory to understand and predict outcomes with respect to 
international rules, see Rothwell, The Polar Regions, supra note 11, ch 10 at 405-426. 
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approach since the late nineteenth century.50 The literature adopting a legal positivist perspective 

has focused on identifying the norms that conform to what is often perceived as the main “rule of 

recognition”51 in international law, which is Article 38(1) of the Statute of the International 

Court of Justice (ICJ Statute).52 Legal norms are those contained in international conventions, 

customary international law and, to a certain extent, derived from general principles of law. 

According to the legal positivist approach, positive law, enacted on the basis of state will, leads 

to binding commitments, which in turn lead to the effective protection of the Arctic environment.  

The focus of scholars adopting a legal positivist approach applied to the Arctic context has been 

on the scope and limits of rules and principles contained in international conventions. These 

scholars have analyzed a wide range of agreements, such as UNCLOS and the UN Fish Stocks 

Agreement,53 the IMO instruments,54 the Convention on the Prior Informed Consent Procedure 

for certain Hazardous Chemicals and Pesticides in International Trade,55 the Convention on 

Biological Diversity (CBD),56 the Convention for the Protection of the World Cultural and 

Natural Heritage (World Heritage Convention),57 the Convention on Environmental Impact 

                                                
50 Brunnée & Toope, supra note 5 at 10; see also Roberto Ago, “Positivism” in Rudolph Bernhart (ed), 
Encyclopedia of Public International Law, vol VII (Amsterdam: North-Holland, 1984). 
51 HLA Hart, The Concept of Law, 2nd ed (Oxford: Clarendon Press, 1994) at 100-110. 
52 Statute of the International Court of Justice, Annex to the Charter of the United Nations, (San Francisco), 26 June 
1945, 1 UNTS XVI (entered into force 24 October 1945). 
53 United Nations Agreement for the Implementation of the Provisions of the United Nations Convention on the Law 
of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly 
Migratory Fish Stocks, (New York), 4 August 1995, (1995) 34 ILM 1542 (entered into force 11 December 2001); 
see Vukas, supra note 11 at 34-56; Rothwell, “Global Environmental Protection”, supra note 11 at 57-77; Erick 
Franckx, “Should the Law Governing Maritime Areas in the Arctic Adapt to Changing Climatic Circumstances?” in 
Timo Koivurova, E Carina H Keskitalo & Nigel Bankes (eds), Climate Governance in the Arctic (New York: 
Springer, 2009) 119 at 119-143; Koivurova & Molenaar, supra note 36. 
54 London Convention, supra note 9; MARPOL 73/78, supra note 9; see Rothwell, “Global Environmental 
Protection”, supra note 11 at 57-77. 
55 (Rotterdam), 10 September 1998, (1999) 38 ILM 1 (entered into force 24 February 2004); see David 
Vanderzwaag, “Land-Based Marine Pollution and the Arctic Polarities: Between Principles and Practices” in Davor 
Vidas (dir), Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: 
Cambridge University Press, 2006) 175 at 175-198; VanderZwaag et al, supra note 8 at 157-161. 
56 Convention on Biological Diversity, (Rio de Janeiro), 5 June 1992, (1992) 31 ILM 818 (entered into force 29 
December 1993); see Thilo Marauhn, “The Potential of the Convention on Biological Diversity to Address the 
Effects of Climate Change in the Arctic” in Timo Koivurova, E Carina H Keskitalo & Nigel Bankes (eds), Climate 
Governance in the Arctic (New York: Springer, 2009) 263 at 263-286; Rothwell, “Global Environmental 
Protection”, supra note 11 at 57-77. 
57 World Heritage Convention, supra note 9; see Lotta Viikari, “World Heritage Convention, Climate Change and 
the Arctic” in Timo Koivurova, E Carina H Keskitalo & Nigel Bankes (eds), Climate Governance in the Arctic 
(New York: Springer, 2009) 171 at 171-205; Rothwell, “Global Environmental Protection”, supra note 11 at 57-77. 
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Assessment in a Transboundary Context (Espoo Convention)58 and indigenous peoples’ human 

rights established in various international human rights instruments.59 These scholars have also 

analyzed customary international law, mainly to point out that rules and principles contained in 

UNCLOS have acquired such customary status. 

From the perspective of the rule approach, the main problem in Arctic environmental protection 

is generally identified as a lack of positive law. Although scholars adopting a legal positivist 

approach may borrow to the concept of “governance gaps” from neoliberal institutionalist 

scholarship in the international relations field,60 what they described as a gap is actually the 

absence of formal international organizations or mechanisms established through positive law. 

For example, in a recent study conducted for the World Wildlife Fund (WWF), Timo Koivurova 

and Erik Molenaar identified as regulatory and governance gaps in Arctic marine environmental 

protection the non-legally binding nature of the Arctic Council, the absence of regional fisheries 

management organizations (RFMOs) covering all Arctic fisheries, the lack of global and regional 

rules on shipping and offshore hydrocarbon activities tailored to Arctic conditions and the lack of 

obligations, procedures or bodies mandating environmental impact assessments (EIAs) or 

strategic environmental assessments (SEAs) in the Arctic region.61 To fill all these gaps in a 

comprehensive way, numerous scholars have argued for the adoption of an Arctic environmental 

treaty, whether encompassing only the Arctic Ocean or the entire region.62 Most proposals for an 

Arctic treaty are more or less inspired by the institutional framework and substantive rules 

                                                
58 Convention on Environmental Impact Assessment in a Transboundary Context, (Espoo), 25 February 1991, (1991) 
30 ILM 800 (entered into force 14 January 1998); see Vanderzwaag, supra note 55 at 175-199; Timo Koivurova, 
Environmental Impact Assessment in the Arctic (Aldershot: Ashgate, 2002); Koivurova & Molenaar, supra note 36 
at 6. 
59 See in particular the C169 Indigenous and Tribal Peoples Convention, (Geneva), 27 June 1989, (1989) 28 ILM 
1382, (entered into force 5 September 1991); United Nations Declaration on the Rights of Indigenous Peoples, (New 
York), 2 October 2007, GA res 61/295, UN Doc A/RES/47/1; Leena Heinämäki, “Rethinking the Status of 
Indigenous Peoples in International Environmental Decision-Making: Pondering the Role of Arctic Indigenous 
Peoples and the Challenge of Climate Change” in Timo Koivurova, E Carina H Keskitalo & Nigel Bankes (eds), 
Climate Governance in the Arctic (New York: Springer, 2009) 207 at 207-262; See also Timo Koivurova & Leena 
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Polar Record 101. 
60 Robert O Keohane, Power and Governance in a Partially Globalized World (London: Routledge, 2002); Anne-
Marie Slaughter, A New World Order (Princeton: Princeton University Press, 2004); Karl-Heinz Ladeur, “Theory of 
Governance” in Max Planck Encyclopedia of Public International Law, online <www.mpepil.com>.   
61 Koivurova & Molenaar, supra note 36 at 6. 
62 However, Franckx finds this avenue counterproductive, Franckx, supra note 53 at 136; for a similar approach, see 
Hans Corell, “Reflections on the Possibilities and Limitations of a Binding Legal Regime” (2007) 37:4 Envtl Pol’y 
& L 321. 
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contained in the ATS. This comprehensive legal system is a model for regulating issues relating 

to sovereignty, natural resource exploitation and scientific research from an environmental 

conservation and ecosystem perspective.63 

The reasoning behind the legal positivist approach is simple: positive law is the only normative 

order above politics.64 By filling the “gaps”, states will adopt positive rules that deal with all 

Arctic issues and they will have to follow these rules when making decisions that may impact the 

Arctic environment. Such reasoning is based on the rather circular argument that positive law 

binds states in accordance with the principle of pacta sunt servanda set out in Article 26 of the 

Convention on the Law of Treaties65 and that, as a result, states have to comply with it. 

Accordingly, it is thought that without positive rules covering all spheres of Arctic politics, it is 

more likely that the development of the region will result in conflicts between states and in 

adverse effects on the Arctic environment. Koivurova expresses this concern as follows: 

If the Arctic Council continues without a legal mandate, there is a great danger 
of it becoming a façade under which unilateral and uncoordinated development-
oriented policies of the [s]tates in the region can proceed; a scenario which 
already dominates much of the development in the Arctic.66 

Implied in most of the legal positivist research is that positive law is more effective than political 

institutions in managing Arctic environmental issues and that it can resolve differences in an 

orderly and objective way, through formal dispute settlement mechanisms. Positive law is also 

assumed to lead to “deep” cooperation that cannot be achieved in a soft political regime.67  

By drawing such a sharp distinction between international law and politics, law being perceived 

as the normative element that will bring about outcomes that are not “unilateral and 

                                                
63 Rothwell, “The Arctic”, supra note 11; Koivurova, supra note 11; Koivurova & Molenaar, supra note 36; Timo 
Koivurova & Kamrul Hossain, “Hydrocarbon Development in the Offshore Arctic: Can It Be Done Sustainably?” 
(2012) 2 OGEL 1; Koivurova, Molenaar & VanderZwaag, supra note 36; La Fayette, supra note 36; Molenaar, 
supra note 36; Koivurova & Vanderzwaag, supra note 36; Nowlan, supra note 8; Rayfuse, supra note 36; Huebert 
& Yaeger, supra note 21. 
64 Jan Klabbers, The Concept of Treaty in International Law (The Hague: Kluwer Law International, 1996) at 154; 
see also Hans Kelsen, Principles of International Law, 2nd ed (New York: Rinehart and Winston, 1966). 
65 (Vienna), 22 May 1969, (1969) 8 ILM 689 (entered into force 27 January 1980). 
66 Koivurova, supra note 11 at 26; for a more “Hobbesian” conception of the situation in the Arctic, Borgerson, 
supra note 38. 
67 For example, Koivurova refers to the cooperation needed to create protected areas in the Arctic as cooperation 
which “requires a deep level of commitment, not the soft-law cooperation that is now practised in the Arctic 
Council” Timo Koivurova, “Governance of Protected Areas in the Arctic” (2009) 5 Utrecht L Rev 44 at 58. 
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uncoordinated development-oriented”, scholars arguing from a legal positivist approach fail to 

consider how rules, even once formalized, can be used in ways contrary to environmental 

protection. By doing so, they do not directly address the problem of how existing rules aimed at 

Arctic environmental protection are used to promote development-oriented outcomes. To be 

sure, some scholars have analyzed how political considerations have shaped the evolution of the 

political Arctic regime under the Arctic Council and the codification of international 

environmental agreements. Some of them have even underlined the biases that have influenced 

the development of UNCLOS and the World Heritage Convention.68 However, scholars adopting 

a legal positivist approach rarely consider how political considerations and structural biases may 

affect the interpretation and application of international rules not only before their adoption, but 

also after their formalization in a convention or in custom. While they might acknowledge 

compliance problems with regard to certain rules, legal positivist scholars will not look at the 

dark sides of international law.69 Such dark sides become apparent when revealing the political 

considerations at play in legal discourse, which favour the interpretation and application of some 

rules over others.  

Legal scholars contributing to the debate over Arctic environmental protection have taken the 

legal positivist paradigm for granted. As a result, why international law is binding and how it 

would lead to the effective protection of the Arctic environment is left largely untheorized.70 

Some scholars might share rationalist or constructivist assumptions, putting, respectively, greater 

emphasis on sanctions and costs of legalization or on socialization through a framework 

agreement to develop shared views on Arctic environmental issues and ensure compliance with 

international obligations.71 However, how an Arctic treaty would change the behaviour of the 

Arctic states in favour of the protection of the Arctic environment remains underexplored.  

                                                
68 Feder, supra note 16 at 787; Viikari, supra note 57 at 171-205. 
69 The expression “dark side” of international law comes from David Kennedy; see The Dark Sides of Virtue: 
Reassessing International Humanitarianism (Princeton: Princeton University Press, 2004). 
70 This is also true outside the Arctic context, as international lawyers largely assume that law can be the solution to 
any problem and that more law leads necessarily to a better international society. See Rémi Bachand, “La critique en 
droit international: réflexions autour des livres de Koskenniemi, Anghie et Miéville” (2006) 19 RQDI 1 at 26. 
71 On the advantages and disadvantages of legalization from both a rationalist and constructivist points of view, see 
Kenneth W Abbott & Duncan Snidal, “Hard and Soft Law in International Governance” (2000) 54 International 
Organization 42l. 
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For example, Rothwell argues that the Arctic is “as a region in need of an effective regime”72 and 

that “a problem with the Arctic Council is that it has always been a soft law regime, and there 

has never been any intention to create legally binding obligations for the Arctic states.”73 

Accordingly, he proposes the adoption of an Arctic treaty to address development issues in 

accordance with the principles of “respect for the environment, conservation and sustainable 

management of natural resources, freedom of scientific research, and respect for the rights of 

indigenous peoples.”74 Such agreement also would establish a dispute resolution mechanism. To 

facilitate the adoption of an Arctic treaty, Rothwell suggests starting with a framework 

agreement, which would be complemented by additional protocols “on navigation and shipping, 

seabed resource management, marine environmental protection, and the rights and interests of 

indigenous peoples.”75  

Like other scholars adopting a legal positivist approach, Rothwell does not explain why such a 

treaty would lead to the effective protection of the environment, apart from comparing such 

eventual treaty to the ATS, which has, arguably, succeeded in ensuring environmental protection 

in the Antarctic region. Unfortunately, even where international environmental agreements have 

been adopted with the normative features Rothwell refers to – governing principles, specific 

rules and compliance and dispute resolution mechanisms – some are still far from inducing the 

environmental changes they purport to bring about. This can be said, for example, of the United 

Nations Framework Convention on Climate Change76 and the Kyoto Protocol,77 which have not 

succeeded in the “stabilization of greenhouse gas concentrations in the atmosphere at a level that 

would prevent dangerous anthropogenic interference with the climate system.”78  

In the Arctic context, no research has looked at why the numerous rules aimed at ensuring 

environmental protection in the Arctic region have had so few results, promoting instead natural 

resource exploitation, increased trade, economic development, deregulation and little 

                                                
72 Rothwell, “The Arctic”, supra note 11 at 241. 
73 Ibid at 247. 
74 Ibid. 
75 Ibid at 250. 
76 (Rio de Janeiro), 9 May 1992, 1771 UNTS 107 (entered into force 21 March 1994) [UNFCCC]. 
77 Protocol to the United Nations Framework on Climate Change, (Kyoto), 10 December 1997, (1998) 37 ILM 22, 
(entered into force 16 February 2005). 
78 Art 2 UNFCCC.  
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participation of indigenous peoples in decisions affecting their environment. Legal scholars have 

also avoided the question of how an Arctic treaty would change this bias in the development, 

interpretation and application of international law applied in the environmental context. This 

thesis focuses on this question, which has been largely left aside in the legal literature to date.    

 

B- The policy approach 

Scholars adopting a policy approach are more interested in how political considerations influence 

outcomes in the Arctic context. Unlike scholars adopting a legal positivist approach, they do not 

make a clear distinction between law and politics. Generally having an international relations 

background, these scholars adopt a sociological approach to law, using scientific and empirical 

methods to explain what international law is, why states comply with it, or whether it is effective. 

Their object of study is different from that of legal positivist scholars, as they do not focus on 

identifying binding rules based on their correspondence to valid sources of law. 

Realism and neorealism are the main paradigmatic approaches in international relations. While 

its roots can be traced back to Thucydides, realism was elaborated in the first part of the 

twentieth century, notably by Hans Morgenthau.79 Based on a Hobbesian conception of human 

nature applied to states, realism postulates that states are unitary and that they have fixed 

interests which are constantly in conflict. State interests refer to their domestic interests, which 

are defined in terms of power, whether military, economic, or the capacity to influence 

outcomes.80 Realism views the international sphere as anarchical, as no central authority governs 

states. States are seen as rational actors that try to maximize their self-interest. The realist theory 

of international relations became the subject of criticism in the 1960s and 1970s and gave rise to 

                                                
79 William C Wohlforth, “Realism” in Christian Reus-Smit & Duncan Snidal (eds), The Oxford Handbook of 
International Relations (Oxford: Oxford University Press, 2009) 131; Hans J Morgenthau, Politics among Nations: 
The Struggle for Power and Peace, 5nd ed (New York: Alfred A Knopf, 1978); Edward H Carr, The Twenty Years' 
Crisis, 1919–1939: An Introduction to the Study of International Relations, 2nd ed (New York: St Martin's Press, 
1946). 
80 Ibid. 
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neorealism.81 This theory, developed by Kenneth Waltz, is an attempt to establish realism as a 

theory of international politics and to develop methodological tools for empirical research.82 

According to Waltz, the only form of ordering in an international system that is dominated by 

self-help comes from the balance of power.83 According to the realist and neorealist approaches, 

international law does not have normative force and is “merely epiphenomenal”.84 Indeed, states 

comply with international law only if it “coincides” with their interests and in accordance with 

the distribution of state power. Moreover, international law can only have strength if backed up 

by sanctions and force. 

Realism and neorealism are problem-solving theories, promoting the status quo and legitimizing 

the current distribution of power.85 While they fall within the policy approach, there is little if no 

literature taking a purely realist or neorealist approach in the context of Arctic environmental 

protection. This is not surprising, as environmental issues are not central to the realist mindset. 

They are considered matters of low politics at most, except in cases where they could lead to 

conflict or can be reduced to natural resources. Environmental protection in the Arctic context 

implies cooperation and the realist and neorealist approaches are sceptical about cooperation and 

international institutions, whether they take the form of international law or an informal Arctic 

Council. However, realist rhetoric plays an important role in the debates on the development of 

the Arctic, with threats identified by some scholars as the “mad dash for [Arctic] resources”,86 or 

the emergence of a new Cold War.87 Furthermore, realist and neorealist approaches often serve 

                                                
81 Kenneth N Waltz, Theory of International Politics (Reading: Addison-Wesley, 1979); the term “neorealism” is 
however attributed to Cox, supra note 45.  
82 Waltz, supra note 81 at 131; Wohlforth, supra note 79. 
83 While not to the same extent, this idea was also present in Morgenthau, supra note 79. 
84 David J Bederman, “Constructivism, Positivism and Empiricism in International Law” (2001) 89 Geo LJ 469 at 
473; see also Brunnée & Toope, supra note 6 at 2. 
85 Cox, supra note 45 at 128.  
86 Borgerson, supra note 38 at 72. 
87 See Oran R Young, “The Future of the Arctic: Cauldron of Conflict or Zone of Peace?” (2011) 87:1 International 
Affairs 1 who puts in context the reapolitik rhetoric used in the following books: Alun Anderson, After the Ice: Life, 
Death, and Geopolitics in the New Arctic (New York: Smithsonian Books, 2009); Michael Byes, Who Owns the 
Arctic? Understanding Sovereignty Issues in the North (Vancouver: Douglas and McIntyre, 2009); Charles 
Emmerson, The Future History of the Arctic (London: The Bodley Head, 2010); David Fairhall, Cold Front: 
Conflict ahead in Arctic Waters (London: I.B Tauris, 2010); Shelagh D Grant, Polar Imperative: a History of Arctic 
Sovereignty in North America (Vancouver: Douglas and McIntyre, 2010); Rover Howard, The Arctic Gold Rush: the 
New Race for Tomorrow’s Natural Resources (London and New York: Continuum, 2009); Richard Sale & Eugene 
Potapov, The Scramble for the Arctic: Ownership, Exploitation and Conflict in the Far North (London: Frances 
Lincoln, 2010).  
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to legitimize state action. This tendency is particularly apparent in states’ assertion of 

sovereignty over natural resources and waters and in their focus on security and economic 

development. Moreover, it is reflected in the perception that the Arctic states are the only actors 

that should determine the fate of the Arctic region, in accordance with their economic and 

military interests.  

With the expansion of international organizations and international law following World War II, 

neoliberal institutionalism was developed to explain cooperation, including in the Arctic region. 

Neoliberal institutionalism has challenged realist and neorealist assumptions, especially since the 

1970s, with the work of Robert Keohane.88 Also called regime theory in the early 1980s,89 

neoliberal institutionalism shares the realist assumptions according to which states are unitary 

and rational actors that try to maximize their interests.90 Unlike realism and neorealism, 

neoliberal institutionalism incorporates liberal ideals about cooperation and the possibility of 

international institutions. Furthermore, for neoliberal institutionalists, while state interests might 

conflict, they can also converge. However, whether states will cooperate or not within 

international institutions is understood in rationalistic terms, depending on whether the 

institutions help increase or decrease the costs of pursuing state interests.  

As a set of problem-solving theories promoting the status quo, neoliberal institutionalism does 

not challenge the capitalist organization of the economy and distribution of state power.91 

Institutionalism accords greater weight to international law than realism and neorealism. Indeed, 

some prominent institutionalist international relations scholars and international lawyers, 

including Kenneth Abbott, Robert Keohane, Andrew Moravcsik, Anne-Marie Slaughter and 

Duncan Snidal have collaborated in interdisciplinary research to develop the “concept of 

                                                
88 Robert O Keohane & Joseph S Nye Jr, “Transnational Relations and World Politics” 27:1 World Politics 39; 
Robert O Keohane & Joseph S Nye Jr, Power and Interdependence, World Politics in Transition (Boston: Little 
Brown, 1977); Robert O Keohane, After Hegemony: Cooperation and Discord in the World Political Economy 
(Princeton: Princeton University Press, 1984). 
89 Stephen D Krasner (ed), International Regimes (Ithaca: Cornell University Press, 1983) at 2; Arthur A Stein, 
“Neoliberal Institutionalism” in Christian Reus-Smit & Duncan Snidal (eds), The Oxford Handbook of International 
Relations (Oxford: Oxford University Press, 2008) 201 at para 1.3; Anu Bradford, “Regime Theory” in Max Planck 
Encyclopedia of Public International Law, online <www.mpepil.com> at 2. 
90 Bradford, supra note 89 at 2. 
91 Borgerson, supra note 38 at 128. 
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legalization”, which is assessed based on three criteria: obligation, precision and delegation.92 

While engaging with legal theory and adopting the legal positivist view of law according to 

which international law is binding in accordance with pacta sunt servanda, these authors’ 

commitment to law remains instrumental and has been described as “legal bureaucratization”.93 

Given their rationalist mindset, neoliberal institutionalists view law as one of the ways to pursue 

state interests or values. The choice for law depends on exogenous factors to law, such as 

reducing transaction costs, expanding available political strategies through compliance and 

enforcement mechanisms, resolving problems of incomplete contracting, such as through the 

creation of international administrative and judicial institutions to interpret and extend broad 

legal principles.94 Moreover, compliance depends on “many reasons other than their legal 

status”, including “[c]oncern about reciprocity, reputation, and damage to valuable state 

institutions, as well as other normative and material considerations.”95  

Oran Young has provided the leading neoliberal institutionalist analysis of the Arctic region. 

Young is known for developing regime theory in the international environmental field.96 He 

relies on the definition of regime developed by Krasner as “principles, norms, rules and decision-

making procedures around which actor expectations converge in a given issue-area.”97 In his 

                                                
92 Kenneth W Abbott, Robert Keohane, Andrew Moravcsik, Anne-Marie Slaughter & Duncan Snidal, “The Concept 
of Legalization” (2000) 54 International Organization 40l. 
93 Martha Finnemore & Stephen J Toope, “Alternatives to ‘Legalization’: Richer Views of Law and Politics’ (2001) 
55 International Organization 743 at 744. 
94 Kenneth W Abbott & Duncan Snidal, “Hard and Soft Law in International Governance” (2000) 54 International 
Organization 42l. 
95 Abbott et al, supra note 92 at 419. 
96 Oran R Young, Resource Regimes: Natural Resources and Social Institutions (Berkeley: University of California 
Press, 1982) [Young, Resource Regimes]; Oran R Young, International Cooperation: Building Regimes for Natural 
Resources and the Environment (Ithaca: Cornell University Press, 1989); Oran R Young, The Effectiveness of 
International Environmental Regimes: Causal Connections and Behavioral Mechanisms (Cambridge, Mass: MIT 
Press, 1999) [Young, The Effectiveness]; Oran R Young, Leslie A King & Heike Schroeder (eds), Institutions and 
Environmental Change: Principal Findings, Applications, and Research Frontiers (Cambridge, MA: MIT Press, 
2008); Oran R Young, International Governance: Protecting the Environment in a Stateless Society (Ithaca: Cornell 
University Press, 1994); Helmut Breitmeier, Oran R Young & Michael Zürn, Analyzing International Environmental 
Regimes: From Case Study to Database (Cambridge, MA: MIT Press, 2006); Magali A Delmas & Oran R Young 
(eds), Governance for the Environment: New Perspectives (Cambridge: Cambridge University Press, 2009); Oran R 
Young, The Institutional Dimensions of Environmental Change: Fit, Interplay, and Scale (Cambridge, Mass: MIT 
Press, 2002); Arild Underdal & Oran R Young (eds), Regime Consequences: Methodological Challenges and 
Research Strategies (Dordrecht; Boston: Kluwer Academic Publishers, 2004); Oran R Young, Institutional 
Dynamics: Emergent Patterns in International Environmental Governance (Cambridge, Mass: MIT Press, 2010). 
97 Krasner, supra note 89 at 2; see especially Marc A Levy, Oran R Young & Michael Zürn, “The Study of 
International Regimes” (1995) 1(3) EJIR 267 at 274. 
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research dedicated to the Arctic region, he first studied with Gail Osherenko the politics involved 

in the Arctic before the creation of the AEPS, including the relevant actors and their interests 

from the perspective of the military, the industry, indigenous peoples and environmental 

groups.98 He then analyzed the creation and evolution of the regimes of the AEPS and the sub-

regional Barents Euro-Arctic Council.99 He also edited a book analyzing the creation of sub-

regional Arctic regimes and international regimes relevant to the Arctic region, such as the 

regime under the Polar Bears Agreement,100 and the international regimes for transboundary air 

pollution and ozone depletion.101 Young’s research focuses on describing the political factors 

that lead to the creation of specific regimes, trying to determine behavioural patterns.  

Scholars adopting a policy approach are cautious about offering policy proposals, as their main 

goal is to provide a sociological description of the political reality in the Arctic. But the 

distinction between the rule approach and the policy approach becomes clearer when scholars 

make such proposals. For scholars taking a policy approach, international law is a policy choice 

among others and, as Koskenniemi puts it, “sometimes useful for the attainment of desired 

objectives.”102 To answer the question of how to protect the Arctic environment in the climate 

change context, Young and other environmentally inclined international relations scholars, such 

as Olav Schram Stokke, argue for political interactions to effectively manage the new challenges 

brought about by a warming Arctic. In accordance with neoliberal institutionalism, Young and 

Stokke share the view that states are willing to cooperate to ensure Arctic environmental 

protection. In their view, an Arctic treaty is not necessarily the best way forward. Given the lack 

of political will from Arctic states to adopt a comprehensive Arctic treaty, they propose 

focussing on existing regimes to overcome the problem. Young and Stokke have argued for a 

flexible approach relying on the regimes under UNCLOS, the IMO, the Arctic Council and its 

                                                
98 Oran R Young & Gail Osherenko, The Age of the Arctic: Hot Conflicts and Cold Realities (Cambridge: 
Cambridge University Press, 1989). 
99 Oran R Young, Creating Regimes: Arctic Accords and International Governance (Ithaca; London: Cornell 
University Press, 1998). 
100 Agreement on the Conservation of Polar Bears, (Oslo), 15 November 1973, (1974) 13 ILM 13 (entered into force 
26 May 1976). 
101 Oran R Young & Gail Osherenko (eds), Polar Politics (Ithaca; London: Cornell University Press, 1993). 
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working groups and promoting cooperation and synergistic interactions among these regulatory 

regimes.103  

The debate on how to protect the Arctic environment in the climate change context has also been 

informed by constructivism. This theory was developed at the end of the 1980s, through the work 

of Nicolas Onuf,104 Alexander Wendt105 and Friedrich Kratochwil,106 to address both 

philosophical and empirical questions left unanswered by the dominant rationalist approaches to 

international relations, especially neorealism and neoliberal institutionalism. Constructivism’s 

ontology and epistemology are based on the idea that international relations are socially 

constructed. As a result, power and state interests cannot alone explain the behaviour of 

international actors. Although constructivism encompasses scholars with different conceptions of 

international relations, three main assumptions characterize the constructivist approach: 1) the 

international reality – actors, institutions and events – is socially constructed; 2) understandings 

of ideas are intersubjective and institutionalized and 3) in accordance with structuralism,107 there 

is a mutual constitution of structures and agents.108 Structure is understood as the “institutions 

and shared meanings that make up the context of international action”,109 including legal and 

other norms. Agent refers to “any entity that operates as an actor in that context”.110 Accordingly, 

                                                
103 Young, supra note 17 at 4-10; see also Young, “Whither the Arctic 2009”, supra note 44; Young, “Governing the 
Arctic”, supra note 44; Stokke, supra note 28 at 4-5; Stokke, supra note 44; see also Alf Håkon Hoel, “Do We Need 
a New Legal Regime for the Arctic Ocean” (2009) Int’l J Mar & Coast L 443. 
104 Nicolas Onuf, World of our Making: Rules and Rule in Social Theory and International Relations (Columbia: 
University of South Carolina Press, 1989); he was the first to specifically refer to “constructivism.” 
105 Alexander Wendt, “The Agent-Structure Problem in International Relations Theory” (1987) 41:3 International 
Organization 335; Alexander Wendt, “Anarchy Is What States Make of It: The Social Construction of Power 
Politics” (1992) 46:2 International Organization 391 [Wendt, “Anarchy”]; Alexander Wendt, “Constructing 
International Politics” (1995) 20:1 International Security 71 [Wendt, “Constructing International Politics”]. 
106 Friedrich Kratochwil, Rules, Norms and Decisions, On the Conditions of Practical and Legal Reasoning in 
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107 See the work of Anthony Giddens, Central Problems in Social Theory: Action, Structure, and Contradiction in 
Social Analysis (Berkeley: University of California Press, 1979) [Giddens, Central Problems]; Anthony Giddens, 
The Constitution of Society: Outline of the Theory of Structuration (Cambridge, Polity Press, 1984); see also 
Emanuel Adler, “Seizing the Middle Ground: Constructivism in World Politics” (1997) 3 EJIR 325; Richard Price & 
Christian Reus-Smit, “Dangerous Liaisons? Critical International Theory and Constructivism” (1998) 4:3 EJIR 279; 
Wendt, “The Agent-Structure Problem”, supra note 105. 
108 Wendt, “Constructing International Politics” supra note 105; Wendt, “Anarchy”, supra note 105; Ian Hurd, 
“Constructivism”, in Christian Reus-Smit and Duncan Snidal (eds), The Oxford Handbook of International 
Relations (Oxford: Oxford University Press, 2008) 298 at 303. 
109 Hurd, supra note 108 at 303. 
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states are not the only relevant agents for constructivists and both the structure of the 

international system and the actors themselves shape discourses and practices.  

While it is true that, broadly conceived, constructivism is not a critical approach to international 

relations, some branches in constructivism help explain how ideational factors shape the choices 

that are made at the international level. Constructivist scholarship has focussed on the role of the 

“logic of appropriateness”,111 or how international actors behave pursuant to the influence of 

norms. The “logic of consequences”, or whether international actors behave as rational actors 

and in light of cost-benefit analysis, is associated with rationalist theories, especially neoliberal 

institutionalism. According to some, both logics are complementary and, as a result, 

constructivism is complementary to neoliberal institutionalism.112 For example, in his study with 

Osherenko, Young applies regime theory, but also tests hypotheses based on constructivist 

insights according to which knowledge and values, such as those fostered by norm entrepreneurs 

and epistemic communities, impact regime formation.113 Indeed, Young agrees that states do not 

always act as rational utility maximizers, that they “tend to adopt causes” and are influenced in 

their decisions by different interest groups.114 However, some criticize such approaches as 

combining rational choice, with regard to the determination of international actors’ behaviour, 

and constructivism, with regard to the formation of identities and interests. Such combination 

                                                
111 James G March & Johan P Olsen, Rediscovering Institutions: The Organizational Basis of Politics (New York: 
Free Press, 1989) at 21-38; see also Marta Finnemore & Kathryn Sikkink, “International Norm Dynamics and 
Political Change” (1998) 52 International Organization 887 at 914. 
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University Press, 2007) 893. 
113 Young & Osherenko, supra note 98 at 19.  
114 Young, supra note 99 at 14. 
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leads to what Price and Reus-Smit have referred as “thin constructivism”.115 Indeed, these critics 

believe that even the logic of consequences cannot be understood as being solely the result of 

rational decisions, as “intersubjective values not only shape identity but also condition strategic 

and institutional rationality.”116 

In the Arctic context, both Annika Nilsson and Monica Tennberg have adopted a constructivist 

approach as a basis for discourse analysis.117 Such analysis does not look at state interests and 

their rational choices, but asks how ideational factors inside and outside the Arctic region have 

impacted the development of international and regional regimes. Based on the concept of 

“politics of scale”,118 Nilsson has analyzed the interplay between climate science and policy, 

showing how climate change has initially been politically framed as a global issue. She discusses 

the impacts of such framing on knowledge production.119 Tennberg has analyzed adaptation in 

the Arctic using the concept of “governmentality”.120 She holds that “[i]n the Arctic, there is a 

clash of two discourses – scientific discourse on concern for the impacts of climate change and 

neoliberal discourse of new opportunities for resource exploitation made possible by climate 

change.”121 She describes how the neoliberal mode of governmentality, which adopts the 

perspective of national economic interests and presents climate change as an opportunity for the 

exploitation of natural resources in the Arctic, has largely dominated governmental interventions 

aimed at addressing climate change.122  

                                                
115 On “thin constructivism” resulting from the combination of rationalist and constructivist assumptions to analyze 
behaviour, see Price & Reus-Smit, supra note 107 at 278; Mark Laffey & Jutta Weldes, “Beyond Belief: Ideas and 
Symbolic Technologies in the Study of International Relations” (1997) 3:2 EJIR 193. 
116 Price & Reus-Smit, supra note 107 at 278. 
117 Annika Nilsson, “A Changing Arctic Climate: Science and Policy in the Arctic Climate Impact Assessment” in 
Timo Koivurova, E Carina H Keskitalo & Nigel Bankes, (eds), Climate Governance in the Arctic (New York: 
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Governance in the Arctic (New York: Springer, 2009) 289. 
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Through their focus on norms and structure, constructivists have generally been more concerned 

than other international relations scholars with explaining how international law can influence 

state behaviour than other international relations scholars.123 For example, Tennberg’s research 

shows how ideas shape not only the creation, but also the interpretation and the use of 

international law in the broader political context of “governmentality”. While constructivist 

research might explain how international law can socialize international actors, it does not look 

at how some norms create a sense of obligation.124 In fact, there has been little effort or interest 

in international relations, even in the constructivist literature, to explain how international law 

creates norms that are legal.125 

Neoliberal institutionalist and constructivist research on Arctic environmental protection is key 

to understanding the region’s political dimension. However, it has left two issues unaddressed. 

First, it does not provide a framework to understand what law can add to the debate on how to 

protect the Arctic environment, apart from being a tool as in the neoliberal institutionalist view, 

or a norm equal to any other social norms in the constructivist approach. In the Arctic context, 

there has been no normative inquiry into how law can create a sense of legal obligation.126 

Young even goes as far as arguing that international law, seen as a traditional approach to 

governance, is no longer suited to “a world of dynamic socioecological systems”.127 As 

Bederman puts it, international law is in the mind of neoliberal insitutionalists, including Young, 

“well, too legal”.128 Second, as part of a policy approach, neoliberal institutionalist and 

constructivist research fails to be critical about what international actors do. It takes the 

distribution of power and the organization of international affairs based on the neoliberal 

economy as given, leaving little hope for change in favour of Arctic environmental protection. 

While constructivist research is particularly helpful in determining how some ideas shape the 

discourse on Arctic environmental protection, constructivists stop short of determining why this 

is problematic. 

                                                
123 Anthony Clark Arend, “Do Legal Rules Matter – International Law and International Politics” (1997-1998) 38:2 
Va J Int’l L 107.  
124 Brunnée & Toope, supra note 5 at 88-89. 
125 To the exception of Anthony Clark Arend, Legal Rules and International Society (New York; Oxford: Oxford 
University Press, 1999). 
126 Except of course as implicit in the legal positivist approach, see above A- The rule approach. 
127 Young, “Whither the Arctic 2009”, supra note 44 at 182. 
128 Bederman, supra note 84 at 473. 
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II- WHAT IS WRONG IN ARCTIC ENVIRONMENTAL 

PROTECTION: A NEW CRITICAL LENS 

The theoretical framework employed in this thesis attempts to answer two main questions that 

are not fully explored in the scholarship taking a rule or policy approach. First, how do the 

politics of international law play out in the Arctic context and lead to outcomes not protective of 

the environment? Second, what is the specific role of international law in bringing about social 

change towards better environmental protection, without being used in a purely instrumental 

way? The current debate on how to protect the Arctic environment requires a more critical 

perspective on what international law can actually achieve than that offered by the legal 

positivist approach. The first main argument advanced in this thesis is that political 

considerations influence outcomes, but not primarily as a result of material considerations 

analyzed in a rational way, but on the basis of ideas that shape international law. While the 

analysis of how ideas structure international law is consistent with constructivism, constructivist 

scholarship has not engaged with legal discourse and how certain ideas influence the 

development, interpretation and application of international law. Moreover, critical theory has 

seldom been applied in the context of international environmental law. This is the case even 

though certain ideas have become structural biases, influencing the development, interpretation 

and application of international environmental law in ways that promote natural resource 

exploitation, increased trade, economic development, deregulation and exclusion of indigenous 

peoples from environmental decision-making. I argue that revealing how ideational structures 

shape international environmental law is necessary for contributing to the debate about what is to 

be done to protect the Arctic environment in the climate change context. It is the first step 

towards making political contestation possible and fostering a legal discourse and practice 

leading to decisions in favour of the better argument. 

The second main argument advanced in the thesis is that international law, understood as an 

interactional process based on reciprocity and legitimacy, has a normative role to play in 

bringing about social change in favour of environmental protection. The policy approach has 

totally evacuated the question about international law’s role in protecting the Arctic environment. 

While the legal positivist approach relies on the normative force of law to support its argument 
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that more law is needed in the Arctic context, it does not engage with the question of whether 

corresponding to positive sources of law is in itself sufficient to create a sense of legal obligation. 

The thesis engages with this normative question, looking at the conditions necessary for 

international actors to conceive of international law as binding.  

To advance the two main arguments, the theoretical framework used in the thesis combines 

Koskenniemi’s critical approach with the interactional approach developed by Brunnée and 

Toope to create a new critical approach to international law applicable in the environmental 

context. The following part explains this combination. I argue that these two approaches have 

many elements in common, notwithstanding some apparent disagreements. They can reinforce 

one another: the interactional approach is enhanced by acknowledging further the coercive role 

of structural biases, which sustain legal practices based on embedded preferences; 

Koskenniemi’s critical approach is complemented by a way of explaining how structural biases 

emerge and can be changed.  

 

A- Revealing the politics of international law in an environmental context 

This thesis’ theoretical framework situates itself within critical theory of international law. 

Critical theory has its roots in the Frankfurt School, a school of thought created with the Institute 

for Social Research in the 1930s. Influenced by Marxism, this approach to social sciences has 

been developed by Max Horkheimer, Theodor Adorno and Herbert Marcuse and later Jürgen 

Habermas.129 Adopting a reflective stance on their research, critical theorists postulate that social 

research should not be instrumental, but should seek emancipation from relations of domination. 

While critical theory is not homogenous and is subject to ongoing debates among different 

schools of thought, scholars adhering to this theory share an epistemology that rejects positivism, 

i.e. the possibility for social science to have access to value-neutral knowledge. They endeavour 

to show how particular interests or values influence the production of knowledge. Critical theory 

                                                
129 David Kennedy, “Critical Theory, Structuralism and Contemporary Legal Scholarship” (1985-1986) New Eng L 
Rev 215-216. 
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has influenced the development of critical scholarship in all social sciences, including 

international law. 

Emerging in the 1980s, critical approaches to international law have their roots in the Critical 

Legal Studies (CLS), a movement developed in the United States in the 1970s to analyze 

domestic law from a legal realist perspective.130 This approach, applied at the international level, 

gave rise to diverse critical approaches to international law, notably the New Approaches to 

International Law (NAIL),131 Third World Approaches to International Law (TWAIL), as well as 

feminist approaches.132 Like critical theory generally, critical theory in international law rejects 

the possibility of value-neutral knowledge. However, the challenge to positivism in social 

sciences has been redirected mainly towards legal positivism. More precisely, critical theory in 

international law contests the existence of pre-existing legal rules, which operate in isolation 

from the historical, social and political context.133 

As the founder of NAIL, David Kennedy was the first to bring to the international sphere the 

CLS challenge to legal positivism,134 showing the problem of international law’s 

indeterminacy.135 Legal positivist scholars, including HLA Hart and Hans Kelsen, have 

acknowledged that law’s indeterminacy is inevitable.136 However, this indeterminacy sits 

uneasily with a positivist conception of law, particularly with the assumption that there is a sharp 

distinction between law and politics. Indeterminacy necessarily leads to deformalization, where 

the indeterminacy of the law is resolved through the use of the decision-maker’s discretion.137 

Critical thinkers have engaged with the problem of international law’s indeterminacy and how 

                                                
130 Günter Frankenberg, “Critical Theory” in Max Planck Encyclopedia of Public International Law, online 
<www.mpepil.com> at para 26; David Kennedy, “When Renewal repeats: Thinking Against the Box” (2000) 3 
NYU J Int'L L & Pol 335 at 448-449. 
131 See for example David Kennedy & José María Beneyto, New Approaches to International Law, The European 
and the American Experiences (The Hague: Asser Press, 2012). 
132 Frankenberg, supra note 130 at paras 28-36; Kennedy, supra note 130 at 386-395. 
133 Frankenberg, supra note 130 at para 19; Anthony Carty, “Sociological Theories of International Law” in Max 
Planck Encyclopedia of Public International Law, online <www.mpepil.com> at para 30. 
134 See e.g. Roberto Mangabeira Unger, Knowledge and Politics (New York: Free Press; London: Collier 
Macmillan, 1975); Duncan Kennedy, “Legal Formality” (1973) 2 J Legal Stud 351; Duncan Kennedy, “The 
Structure of Blackstone’s Commentaries” (1979) 28 Buff L Rev 205. 
135 David Kennedy, “Theses about International Law Discourse” (1980) 23 German YB Int’l L 553; David Kennedy, 
“The Sources of International Law” (1987) 2 Am U J Int’l L & Pol’y 1; see Bachand, supra note 70 at 10. 
136 David Dyzenhaus, Legality and Legitimacy: Carl Schmitt, Hans Kelsen and Hermann Heller in Weimar (Oxford, 
Oxford University Press, 1997) at 141. 
137 Ibid at 142. 
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political considerations shape legal outcomes and lead to injustices. Not only can international 

law fail to solve the problems for which it was created, but it can also perpetuate relations of 

domination under the veil of rights and legal obligations.138 The idea of emancipation from 

relations of domination is also an important element of critical approaches to international law. 

However, the way to achieve such emancipation is sometimes not fully explored.  According to 

critical thinkers, it could happen within or outside international law.139 

To analyze international law applicable to Arctic environmental protection, the thesis uses the 

overall framework developed by Koskenniemi, a critical thinker associated with NAIL. Relying 

upon Kennedy’s argument about international law’s indeterminacy, Koskenniemi explains that 

indeterminacy is intrinsic to international law, but that outcomes are determinate, as a result of 

structural biases. While Koskenniemi posits that decisions taken on the basis of law are in fact 

the result of structural biases, he does not fully define what structural biases are, where they 

come from or how they can be changed. This is where the interactional account developed by 

Brunnée and Toope, especially their reliance on constructivism in international relations, is 

helpful. While not a critical approach, the interactional account provides conceptual and 

methodological tools to understand how certain ideas become structural or are challenged in a 

community of practice, where the relevant actors shape and are constituted by pre-existing norms 

and processes. 

 

i- From indeterminacy to structural biases 

Koskenniemi explains that international law’s indeterminacy is inevitable. Indeed, international 

law “is based on contradictory premises and seeks to regulate a future in regard to which even 

single actors’ preferences remain unsettled.”140 Even if the law is clear, it remains over-inclusive 

or under-inclusive when applied in practice. Due to the impossibility to foreseeing all possible 

cases, international law can encompass cases which were not intended to be covered and it can 

exclude cases that were exactly what the convention or treaty was aimed at regulating. The lack 

                                                
138 Carty, supra note 133 at para 49; see also Kennedy, supra note 130. 
139 Frankenberg, supra note 130 at para 35. 
140 Koskenniemi, From Apology to Utopia, supra note 1 at 590. 
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of clarity in some international principles and rules, which often use vague language in an 

attempt to cover all possible cases, contributes further to international law’s indeterminacy. 

Koskenniemi explains that indeterminacy has increased since the 1990s with the proliferation of 

international conventions that contain “broad standards and procedures instead of clear 

behavioural directives”.141 Those standards and procedures that delegate the power to determine 

the content of law lead to deformalization. In Koskenniemi’s view, this phenomenon exacerbates 

international law’s indeterminacy.142 States have always been legislators and subjects of rules 

and standards. According to a legal positivist conception of international law, the adoption and 

determination of which norms are legal and their application to concrete facts are conceived as 

two distinct operations. However, the delegation to international actors of the power to determine 

the content of the norm on a case-by-case basis means that the two operations of determining the 

content of law and applying it to concrete cases are merged, leading to as many rules as there are 

cases.  

Even if a rule seems clear as to the conduct it requires, indeterminacy is still present. As 

Koskenniemi explains, “even the most unambiguous rule is infected by the disagreements that 

concern how that reason should be understood and how it ranks with competing ones.”143 The 

proliferation of international law, especially since the 1990s, has led to another phenomenon that 

contributes to law’s indeterminacy: fragmentation. In a 2006 report of an International Law 

Commission working group chaired by Koskenniemi, three forms of fragmentation are 

identified: “(i) the emergence of deviating interpretations of general law; (ii) the emergence of 

institutionalized exceptions to general laws; and (iii) the clash of particular laws”.144 All of these 

possible conflicts can be solved in multiple ways, giving priority to some rules over others.  

The indeterminacy of international law, together with the phenomena of deformalization and 

fragmentation, has given rise to a situation in which international actors can advance many 

interpretations of the same rule. All of these interpretations are valid from a legal standpoint. 

                                                
141 Koskenniemi, “International Legislation Today”, supra note 1 at 79. 
142 Ibid at 78-80. 
143 Koskenniemi, From Apology to Utopia, supra note 1 at 591. 
144 Koskenniemi, “International Legislation Today”, supra note 1 at 81; International Law Commission, 
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International 
Law: Report of the Study Group of the International Law Commission (Geneva: United Nations, 18 July 2006, 
A/CN4/L702). 



 

42 

 

 

They are based on binding sources of law. Furthermore, they are determined using recognized 

principles of interpretation to define their scope and effect and they may be applied to concrete 

facts through perfect legal syllogisms.  

One of the main critical features of Koskenniemi’s approach is to show that while international 

law is indeterminate, which interpretation “wins” and is followed in practice is determinate. 

Koskenniemi shows that political considerations determine the outcomes of legal debates. These 

outcomes are determinate due to what Koskenniemi calls structural biases. Such biases imply 

that “even [if] it is possible to justify many kinds of practices through the use of impeccable 

professional argument, there is a structural bias in the relevant legal institutions that makes them 

serve typical, deeply embedded preferences.”145 

This thesis’ case studies illustrate Koskenniemi’s argument about international law’s 

indeterminacy. With all the rules, rights and standards developed at the international level to 

protect the Arctic environment, it is possible to interpret them in a way that would be the most 

favourable for the environment, i.e. which would at least give environmental protection equal 

weight to other considerations, especially economic ones. These valid arguments in favour of 

protecting the environment are contrasted with how, in practice, international actors, and not 

only environmentally inclined scholars, have developed, interpreted and applied international 

law in ways that relegate environmental protection to a minor consideration. The gap between 

what kinds of arguments could be made to protect the Arctic environment and how they are 

systematically put aside, downgraded and narrowed in legal discourse reveals that choices are 

made.  

 

ii- Analyzing structural biases: From shared understandings to structuring 

ideas in communities of practice 

Koskenniemi provides an explanation of what structural biases are in the following terms: 

                                                
145 Koskenniemi, From Apology to Utopia, supra note 1 at 607. 
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In any institutional context, there is always such a structural bias, a particular 
constellation of forces that relies on some shared understanding of how the rules 
and institutions should be applied.146 

Koskenniemi uses the concept of “shared understanding” in a rather loose way, not referring 

explicitly to the elaboration of this concept in the international relations theory of constructivism. 

However, his concept of shared understanding, or even of “understanding” widely used in his 

work, refers to the notion that some ideas shape the way international actors interpret and apply 

international law. Although not fully theorized in his approach, Koskenniemi’s conception of 

how ideas become structural biases is compatible with constructivism and its proposition that 

ideational structures shape the identities and preferences of international actors.147 In fact, 

Koskenniemi’s approach and constructivism both find their sources in structuralism, as 

developed by the sociologist Anthony Giddens.148 

The influence of structuralism on Koskenniemi’s approach takes place at two levels. First, 

Koskenniemi identifies the structure of the modern doctrine of international law. In his view, the 

modern doctrine, which has distanced itself from the earlier positivist and naturalist doctrines, 

always consists in two opposed concepts, namely “concreteness” and “normativity”. That 

international law is concrete means that it has to be based on the actual behaviour of states.149 

However, international law must be normative in order to set limits on what states or other actors 

may do. According to Koskenniemi, the concepts of concreteness and normativity are the 

necessary and sufficient conditions for a valid doctrine of international law.150 Native speakers of 

international law, including lawyers, legal scholars, judges, etc., have “internalized in a process 

of socialization”151 the structure of international legal discourse. While the legal arguments upon 

which native speakers rely upon are different and sometimes contradictory, they “are only a 

                                                
146 Ibid at 608; “shared understanding” is also used in Martti Koskenniemi, International Law and Politics: General 
Course 2005 (Cours Euroméditerranéens Bancaja de Droit International, 2004-2005, Vols. VIII/IX) at 98. 
147 On constructivism and structuralism, see for e.g. Ian Clark, Legitimacy in International Society (Oxford: Oxford 
University Press, 2005) at 14; Wendt, “Constructing” supra note 105 at 72-73. 
148 Giddens, Central Problems, supra note 107; For Koskenniemi’s explicit reliance on structuralism, see 
Koskenniemi, From Apology to Utopia, supra note 1 at 6- 14; he also refers to the dialectic influence of facts and 
ideas on individuals, relying on Horkheimer and Giddens at 519; for constructivism’reliance on structuralism and 
Giddens, see Adler, supra note 107 at 325.  
149 Koskenniemi, From Apology to Utopia, supra note 1 at 58. 
150 Ibid at 219. 
151 Ibid at 12. 
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contingent surface of a socially shared manner of envisaging international relations.”152 This first 

structure necessary to have a legal discourse could also be understood as a thin legal 

understanding concerning international law’s intelligibility, as explained by Brunnée and 

Toope.153 

At a second level, Koskenniemi has drawn upon structuralism to explain the influence of 

structural biases on outcomes, once the existence of international law as a language to address 

political problems is admitted. As a result, Koskenniemi’s approach provides an internal critique 

of international law. Structural biases concern the political preferences that are at play and that 

determine which legal practices prevail over others. These biases can be understood as the 

specific choices of different institutions, whether they promote trade, human rights, 

environmental protection, or other goals. Koskenniemi gives the example that “though both free 

trade and social regulatory objectives are written into the WTO [World Trade Organization] 

treaties, the former are always taken as the starting-point while the latter have to struggle for 

limited realization…”154 The strength of Koskenniemi’s argument is that it shows how 

international law, which is supposedly the normative and objective order above politics, is in fact 

influenced by embedded preferences with regard to distributive choices.     

The interactional approach developed by Brunnée and Toope helps to better understand how 

international law is influenced by political considerations and how some ideas can become what 

Koskenniemi has described as structural biases. Although not approaching the relationship 

between law and politics in the same manner, the politics of international law are to a certain 

extent illustrated in Brunnée and Toope’s interactional account. According to the interactional 

account, international law is not “out there”, but is part of purposive social activity: “[l]aw is 

formed and maintained through continuing struggles of social practice.”155 Influenced by 

conceptual notions developed in constructivist scholarship, the interactional account explains 

what shared understandings are and how they are formed. Constructivist scholarship has also 

described the influence of actors on the development of shared understandings through “norm 

                                                
152 Ibid at 11. 
153 Brunnée & Toope, supra note 5 at 68-69. 
154 Koskenniemi, From Apology to Utopia, supra note 1 at 607. 
155 Brunnée & Toope, supra note 5 at 22. 
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entrepreneurs” or “epistemic communities”. Norm entrepreneurs are individuals, states or NGOs 

that foster certain understandings.156 Epistemic communities are knowledge-based networks 

focussing on economic, technical or scientific issues.157 Moreover, constructivist scholarship has 

analyzed dynamics of social learning and the development of collective meanings through the 

concept of “communities of practice”. This concept takes account of both norm entrepreneurs 

and epistemic communities in the development of norms, while acknowledging the influence of 

the structure in which these actors interact.158   

Relying on Emanuel Adler’s importation of this concept into international relations from Etienne 

Wenger’s research in social learning theories,159 Brunnée and Toope explain how understandings 

of international norms, including legal ones, are generated through a process where international 

actors do not only teach or promote new understandings. The relevant actors are also influenced 

by the social structure in which interaction takes place.160 The concept of community of practice 

reflects the mutual constitution of structure and agents, where pre-existing norms and processes 

shape agents’ interests and identities. Therefore, the interactional account explains that shared 

understandings are created, maintained or changed in a community of practice, where meanings 

on the development, interpretation and application of international law are “produced and 

reproduced through continuous interactions and negotiation of meanings.”161 

Based on the interactional account, this thesis analyzes the politics of international law for each 

case study in the context of communities of practice. These communities of practice consist of 

the actors who contribute to collective meanings on Arctic environmental protection in the Arctic 

context. Whether environmentally inclined or not, all actors who participate in building shared 

understandings through the development, interpretation and application of international law are 

included. These actors not only include states, but also international courts and tribunals, 

international organizations such as the IMO, as well as non-state actors, including NGOs, 

                                                
156 On norm entrepreneurs, see Finnemore & Sikkink, supra note 111. 
157 On epistemic communities, see Peter Haas, “Epistemic communities” in Daniel Bodansky, Jutta Brunnée & Ellen 
Hey (eds), Oxford Handbook of International Environmental Law (Oxford University Press, 2007) 791. 
158 Emanuel Adler, Communitarian International Relations: The Epistemic Foundations of International Relations 
(London and New York: Routledge, 2005) at 15-19. 
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indigenous peoples’ groups and diverse industries.162 The Arctic Council, as the main locus of 

regional cooperation among the Arctic states, is subsumed under the analysis of the Arctic states 

rather than classified as an international organization. Indeed, the Arctic Council is an inter-

governmental forum with no independence from the Arctic states. The concept of community of 

practice used in the interactional account provides a richer analysis of the influence of political 

considerations on law through the inclusion of a wide variety of actors. The concept community 

does not imply that members of that community need to share values or a vision, but requires 

social communication and bargaining of meanings that will shape identities and practices.163 To 

be part of the community, it is sufficient to negotiate, formally or informally at different forums, 

the meaning of the obligation to prevent, reduce and control pollution from offshore oil and gas 

activities and from shipping, indigenous peoples’ environmental rights and the obligation to 

protect and conserve biodiversity. 

The analysis of shared understandings in the community of practice of the actors who develop, 

interpret and apply international law follows the presentation of the legal framework surrounding 

the obligation to prevent, reduce and control pollution from offshore petroleum and shipping 

activities, indigenous peoples’ environmental rights and the obligation to protect and conserve 

biodiversity. This analysis of shared understandings reveals that some procedural components of 

environmental rights and obligations are supported by a majority of actors, but also that 

environmental concerns are not given the same weight as economic considerations. 

Environmental rights and obligations are only engaged when human activities result in direct and 

severe environmental damage. International law is developed, interpreted and applied in a way 

that makes it unable to address cumulative impacts or to prevent major environmental damage. 

Therefore, the legal approach most favourable to protecting the Arctic environment is 

systematically downgraded.  

Koskenniemi’s critical approach is aimed at showing how international law is influenced by 

embedded preferences or structural biases that determine outcomes. Brunnée and Toope refer to 

a similar notion when they raise the possibility that shared understandings may “become 
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‘structures’ that shape how actors perceive themselves and the world, how they form interests 

and set priorities, and how they make arguments or evaluate others’ arguments.”164 According to 

the interactional account, shared understandings may promote all kinds of political projects and 

values and “the concept of ‘community’ has no inherently positive connotations.”165 Brunnée and 

Toope are aware that structural biases may influence outcomes on the basis of embedded 

preferences. Indeed, they note the fact that “[i]nstitutions can ‘represent frozen configurations of 

privilege and bias’.”166 In Koskenniemi’s approach, structural biases are only revealed. However, 

an important insight from constructivist international relations theory, which is used in Brunnée 

and Toope’s interactional account of international law, is that structural biases come from shared 

understandings and can also be modified. While they may be difficult to displace, they are not 

fixed. They are created and sustained through social interactions and are therefore contingent 

upon practice.167  

Structural biases are therefore inevitable in social interactions, even when what is at stake is the 

development, interpretation and application of legal notions. The fact that states and international 

institutions make decisions in accordance with certain preferences as opposed to others is not 

necessarily negative in itself, as these preferences might be considered beneficial for the 

common good. As Koskenniemi puts it, “[t]hat itself is not a scandal.”168 However, this fact 

challenges the conception of international law an objective normative order above politics. It 

reveals the limits of international law in bringing social change.  

 

iii- From structural biases to discourse ethics 

This thesis aims to provide a new critical approach, analyzing how international law adopted to 

protect the environment is in fact part of the problem. I maintain that it is essential to take a 

critical approach to Arctic environmental protection in order to actually contribute to the debate 

                                                
164 Brunnée & Toope, supra note 5 at 65. 
165 Ibid at 63. 
166 Ibid at 85 citing Michel Barnett & Raymond Duvall, “Power in International Politics” (2005) 59 International 
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of about what is to be done to induce change in favour of the environment. Critical theory has 

been used to denounce relationships of domination in many fields of international law.169 Despite 

this expansion of critical theory, there has been little critical analysis showing how international 

environmental law has been developed, interpreted and applied in ways that promote the 

destruction of the environment. As one author points out, this dearth might be due to the fact that 

international environmental law is a relatively young field and that scholars have been focussing 

on building it rather than criticizing it.170 However, it is only through understanding the limits 

and problems with the structure of international law applied in the environmental context that 

one can appreciate what the role of law in solving environmental issues might be. 

The development of international environmental law is recent in the history of international 

affairs. It follows a general movement in international law since 1945, which accelerated in the 

1990s, when international law was not only conceived of as a way to ensure the minimal 

coexistence of states, but turned to substantive goals of poverty eradication, human rights 

protection, the promotion of health, education and environmental protection. As Emmanuelle 

Jouannet explains, international law followed a path similar to that of Western liberal welfare 

states, where the liberal conception of liberty, or state sovereignty, and the problems linked to 

industrial capitalism had to be addressed through legal corrective measures.171 The liberal ideals 

of state sovereignty, freedom of navigation and trade and capitalist organization of the economy, 

at heart of the international legal project, had not succeeded in bringing better living conditions 

to the world’s population.172  

International environmental law was developed in this context. In the 1972 Declaration of the 

United Nations Conference on the Human Environment (Stockholm Declaration),173 it was 

recognized that the rights to freedom, equality and adequate conditions of living were linked to 

minimal environmental conditions. This declaration stated that humankind and, by extension, 

                                                
169 See e.g. Kennedy & Beneyto, supra note 131. 
170 Karin Mikelson, “Critical Approaches” in Daniel Bodansky, Jutta Brunnée & Ellen Hey (eds), Oxford Handbook 
of International Environmental Law (Oxford: Oxford University Press, 2007) 262. 
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172 Ibid. 
173 (Stockholm), 16 June 1972, UN Doc A/CONF/48\14\REV 1 [Stockholm Declaration]. 



 

49 

 

 

states have “a solemn responsibility to protect and improve the environment for present and 

future generations.”174 Moreover, the concept of “sustainable development” was articulated175 

and used in the 1992 Declaration of the United Nations Conference on Environment and 

Development (Rio Declaration)176 as an attempt to give equal weight to economic, social and 

environmental considerations in the development process.177 There was a sense that it was 

necessary to correct problems arising from the liberal conception of international law whereby 

the state is meant to play only a minor role in correcting the injustices and environmental damage 

caused by the capitalist organization of the economy. In other words, it was no longer sufficient 

for states to intervene to “correct for occasional market failures”.178 This problem was also 

identified in the Arctic context, where Rothwell stressed in 1996 that “resource management and 

development has been given priority”179 over Arctic environmental protection. As Jouannet 

explains in the context of the right to development, this paradigm enshrining a liberal economic 

conception of the world became contested, as it was questioned whether it perpetuated situations 

of poverty and domination “precisely because of the liberal economic, free trade and capitalist 

postulates on which it is founded.”180 Sustainable development appeared in this context as an 

alternative to the radical exclusion of development, but nevertheless informed by the radical idea 

of subordinating “the achievement of economic development rights to respect for the 

environment”181 and subordinating economic development to human development, notably 

including respect for human rights. But the changes proposed for a “liberal-welfarist” 

international legal system, including the concept of sustainable development, were quickly 

challenged by neoliberalism. In fact, when international environmental law was created, 

neoliberal ideas dominated international affairs. As explained in the following chapters, these 

ideas influenced the development of international environmental law. They were also present in 

                                                
174 Principle 1 Stockholm Declaration. 
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the development of international relations theory, with neoliberal institutionalism becoming a 

dominant approach to analyzing how international actors behave or should behave.182 

Neoliberalism can be broadly understood as a theory adopting a market-driven approach to 

development aimed at maximizing the role of economic factors in achieving the social good.183 

Behind neoliberalism is the conception of human beings as homo oeconomicus. Accordingly, 

actors seek to maximize their self-interest and the market is (or should be) the regulator of these 

interests. While rooted in the same liberalism that has influenced the development of classical 

international law,184 neoliberalism has added the dimension of scientificity or objectivity as the 

basis of the organization of international affairs, presenting economic analysis as a value-neutral 

tool for explaining and predicting the behaviour of international rational actors. This thesis 

focuses on how a neoliberal conception of development has played a structuring role in the 

development, interpretation and application of international law aimed at protecting the Arctic 

environment.185 This bias has resulted in outcomes supposedly arrived at on the basis of 

international environmental law favoured the assertion of sovereignty over natural resources, 

natural resource extraction, industry deregulation and the promotion of trade. Furthermore, the 

focus on neoliberal development has resulted in the recognition of the importance of biological 

resources in economic terms only, with little consideration given to indigenous peoples’ human 

rights. As this mode of governance leaves industry to regulate itself, it has also resulted in a 

situation where actors who will be affected by the development of the Arctic, especially 

indigenous peoples, are excluded from decision-making processes.  

Why is the neoliberal way of conducting development the main structural bias addressed in this 

thesis? One of the thesis’ goals is to reveal how this bias has played an important role in the 

development, interpretation and application of international law in the Arctic context, 
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contributing to environmental exploitation and destruction. Even attempts at developing legal 

concepts of sustainable development, the precautionary approach and the ecosystem approach, 

some choices are made, not on the basis of law, or on the basis of a genuine dialogue about what 

international law means, but rather on the basis of embedded preferences advanced and sustained 

by strong actors, perpetuating the essentially economically driven conception of development. 

However, this thesis does not purport to fully analyze or explain how neoliberal ideas shape 

international law. Moreover, it does not seek to identify which powerful actors are behind these 

ideas. A wide range of actors, including the Arctic states, international courts and tribunals, the 

oil and gas, shipping, fishing and hunting industries, some international organizations and legal 

scholars and NGOs, promote the development, interpretation and application of international law 

in Arctic environmental protection in accordance with the neoliberal structural bias. The strength 

of structural biases is that once they acquire the status of ideational structures, they become 

autonomous from the actors that supported them in the first place. As a result, this thesis looks at 

the symptoms of the neoliberal structural bias in legal discourse, when international law aimed at 

protecting the Arctic environment is conceived and implemented so as to maximize economic 

factors to the detriment of the environment. I acknowledge that such an analysis may only show 

the tip of the iceberg and might not be sufficient for some critical international lawyers.186 

However, revealing the influence of a bias in favour of neoliberal development is a first step 

towards moving beyond the current debate on whether more positive international law or more 

political interactions can ensure Arctic environmental protection in order to reveal a more 

fundamental problem with the way international law is developed, interpreted and applied.  

One could argue that, by focusing on the structural bias of neoliberal development, this thesis 

does not take into account other explanations of why states and other international actors do not 

protect the environment. After all, how can I determine whether it is really this bias that impacts 

outcomes, rather than lack of resources or capacity, state interests, or other power relations? The 

problems of capacity, lack of coordination among the different regimes and lack of specific rules 

governing certain Arctic issues identified by scholars adopting legal positivist as well as policy 

approaches to international law are indeed important. However, just as the many attempts at 

reforming the international system to meet environmental and social objectives have met with 
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limited success, the problem of Arctic environmental protection is more difficult to solve than 

by adopting a managerial or legalistic approach.  

Tony Carty has suggested that the analysis of how international law works in practice “falls 

between two stools as international lawyers do not have the skills to study non-legal factors and 

non lawyers, politicians etc[.] are concerned with survival or effective outcomes and not the 

internal or technical integrity of law for its own sake.”187 It is true that, as an international 

lawyer, I am not trained to undertake an empirical study of how exactly political factors shape 

international law. Influenced by critical insights, my approach is closer to the post-positivist 

approach to knowledge, believing that it is possible to make some small “truth” claims, or what 

Richard Price and Christian Reus-Smit “contingent generalizations”.188 I am concerned with 

showing that, although all kinds of legal arguments can be advanced to protect the Arctic 

environment, some outcomes are systematically favoured. I do not attempt to fully explain why 

states and other actors favour development over protection and conservation, or coastal state 

control of natural resources over the participation of other international actors, such as 

indigenous peoples. After all, determining “true” motivations is “a mug’s game”.189 Rather, the 

thesis looks at what may be symptoms of the influence of neoliberal ideas on legal discourse and 

how these ideas may adversely impact legal practices aimed at protecting the Arctic 

environment.  

It is important to stress that this thesis’ objective is not to replace the structural bias in favour of 

neoliberal development with a pro-environment bias. In the contrary, the objective is to move 

away from structural biases. The first step is to acknowledge their existence and the way they 

influence outcomes. The second step is to try to overcome these biases to have a genuine, non-

coercive dialogue on what it means to achieve “sustainable development”, or “Arctic 

environmental protection” or to ensure “indigenous peoples’ environmental rights”. This 

procedural conception of how to achieve the common good is taken from the interactional 

account. As explained by Brunnée and Toope, shared understandings have to be generated 

through an inclusive and participatory process, where they have to be “negotiated” through a 

                                                
187 Carty, supra note 133 at para 18. 
188 Price & Reus-Smit, supra note 107 at 273. 
189 Brunnée & Toope, supra note 5 at 305. 



 

53 

 

 

genuine dialogue.190 While the interactional account is aimed at providing “a basis for resistance 

in relationships of structural power”,191 the argument pursued in this thesis is that it needs to be 

complemented by Koskenniemi’s approach to steer the interactional approach to the critical 

theory’s side to fully develop its critical potential. 

The interactional account relies on constructivism in international relations to understand law in 

its social context. As constructivists have shown, it is part of international social life that some 

ideas become structures that shape the identities and interests of international actors. While the 

interactional account is aimed at providing “a basis for resistance in relationships of structural 

power”,192 critical theorists in international relations and some international law scholars have 

criticized the interactional account for not sufficiently taking into consideration such power.193 

According to Kurki and Sinclair, the interactional account relies on the constructivist concept of 

intersubjectivity and the mutual construction of international legal meanings.194 However, 

implicit in the constructivist approach is a formal equality of actors in that intersubjective 

dialogue, whereas in fact some are excluded or marginalized. Such critique has been generally 

directed at “conventional constructivists” who, as Asher Alkoby points out, “only borrow the 

sociological aspects of [Habermas’] theory without any reference to its critical and reflexive 

qualities.”195 Indeed, according to Alkoby, “critical constructivists” should promote an 

interpretation and application of international law in a manner that is compatible with “discourse 

ethics”,196 i.e. such that the dialogue promoting certain legal understandings is free from 

distortion and coercion and leads to a decision in favour of the better argument.197  
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192 Ibid at 85. 
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Failure to engage with structural power would place the interactional account in the category of 

instrumentalist approaches, which conceive of international law as merely a way to promote 

political interactions according to a certain objective, without being able to offer resistance 

against hegemonic actors who support their own values in that system. As suggested earlier, 

Koskenniemi warns against the risk of conceiving international law in an instrumental way. He 

acknowledges that international law allows for the expression of different political preferences in 

the international sphere. He also recognizes that political interactions can promote cooperation 

among private actors, stakeholders and technical experts to socialize “initially selfish 

participants”.198 Koskenniemi’s recognition of the influence of socializing processes might be 

understood as endorsing theoretical approaches which postulate that compliance with 

international norms can be enhanced through further political interactions, monitoring activities, 

dispute resolution procedures, technical and financial assistance and transparency 

mechanisms.199 However, conceiving international law merely as a way to promote substantive 

political goals undermines international law’s basis of legitimacy, as the decision-making 

process is steered towards different political groups and loses sight of the broader public law 

objective of international law.200 Koskenniemi has framed his critique of instrumental 

approaches through the “arguments from empire”, that is the concern that instrumentalist 

approaches “assume that international law has the objective of bringing about or ‘reflecting’ 

some substantive hierarchy of values.”201 

To be sure, Koskenniemi recognizes that some states try to advance their own political project 

through international law.202 However, Koskenniemi argues that this is not (and should not be) 

international law’s only objective. Indeed, Koskenniemi provides four explanations of what 

international law is for. First, international law is used to advance the political projects of those 

in dominant positions. Second, international law gives voice to those in weak positions. Third, 

international law’s objective is for “international law itself”,203 or to bring political antagonists 
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together through its formal rules and institutions. Fourth, international law conveys a promise of 

justice, not in the sense that it represents certain substantive values. Rather international law 

embraces the idea, contrary to the Hobbesian conception of world affairs, that an international 

community could exist “in which questions of just distribution and entitlement are constantly on 

the agenda.”204 To solve the conflicts that may arise among international institutions, it is not 

sufficient to treat them from an instrumentalist perspective “as a technical problem of inter-

institutional co-ordination”.205 Koskenniemi’s conception of international law is therefore such 

that although international law can be used in an instrumental way, it must also constitute a 

legitimate practice in which every states has a voice, in which states can settle their disputes 

through objective and peaceful means and in which they can debate the meaning of justice. 

An in-depth reading of the interactional account reveals some critical elements, which provide a 

basis for denouncing the use of international law to exclude certain actors and arguments to 

maintain embedded preferences. Such critical elements might not be at the forefront of the 

interactional account, especially in Brunnée and Toope’s previous writings,206 but they are 

specifically addressed in their most recent book.207 Indeed, the interactional account seems 

compatible with discourse ethics when its proponents argue that although powerful actors may 

attempt to promote their own values through international law, they have to be “committed to 

genuine dialogue and sincere attempts at reciprocity of understanding.”208 To influence shared 

understandings, it is crucial for the relevant actors to be actively part of a community of practice, 

as this is the only way “that its understandings come to be more widely shared (and, possibly, 

again re-shaped).”209 Moreover, according to Brunnée and Toope, the interactional account sets 

the basis for the negotiation and evolution of a non-coercive international legal discourse.210 All 
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actors, including “weak” states and non-state actors, should be included in the building of shared 

understandings in the community of practice in order to develop international legal practices.211 

Another element, further developed in the next part of this chapter, is that the normative elements 

necessary to create legal obligations, or Fuller’s eight criteria of legality, provide in Brunnée and 

Toope’s view a basis for revealing when international law is used in a self-serving manner.212 

Hence, the interactional account does not conceive of international law in an instrumental way, 

but as a practice where all actors should have a voice and debate, through objective and peaceful 

means, questions of distributive justice.  

Although Brunnée and Toope refer to these critical elements of “discourse ethics” when 

explaining what the interactional account is, they do not fully explore the matter in their case 

studies. True, they specify a number of times that when states (or other actors) do not discharge 

their formal international obligations or fail to enforce them, it creates a sense of hypocrisy and 

undermines fidelity to law.213 They also explain how the interactional account rejects certain 

hegemonic understandings of international law, such as the attempt by the United States to 

narrow the definition of torture or to expand the definition of self-defence.214 However, they do 

not explain how structural biases actually influence certain outcomes. For example, in the 

chapter on climate change, they do not address the fact that certain neoliberal development 

priorities are favoured in spite of scientific evidence and the understanding that climate change is 

a global concern. They do acknowledge that the Copenhagen Accord215 falls short of creating a 

sense of obligation and has not led to a practice of legality. They also raise the issue that this 

document might adversely impact the building of substantive legal shared understandings on 

reducing global emissions to avert dangerous climate change.216 But they do not go further in 

asking whether the Copenhagen Accord might be the symptom of broader problems including 

the influence of powerful states on legal developments but also conflicting of ideas about 
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avoiding “dangerous anthropogenic interference with the climate system”217 and economic 

development, the latter being systematically given priority.  

In a nutshell, the theoretical framework applied in the following chapters borrows critical 

elements from Koskenniemi combined with insights from the interactional account to explain the 

politics of international law in the Arctic setting and how structural biases influence outcomes. 

As the following chapters demonstrate, environmentally inclined legal scholars have argued that 

current international legal instruments require states to take measures to protect the Arctic 

environment and the rights of those living in the Far North. However, states as well as other 

actors belonging to the relevant communities of practice have fostered an understanding of the 

law that focuses on the assertion of sovereignty over natural resources, natural resource 

extraction, industry deregulation, the promotion of trade and the recognition of the importance of 

biological resources in economic terms. The structural bias in favour of the neoliberal mode of 

development denies some actors an equal basis upon which to promote social change and to 

generate shared understandings through a transparent and genuine dialogue. It also perpetuates 

the environmentally damaging status quo. 

Revealing how structural biases impact the development, interpretation and application of 

international law is only the first step of the analysis. As Koskenniemi has demonstrated, a 

normative element is required to have a valid explanation of international law and to move away 

from concreteness.218 As explained below, the interactional account is able to reconcile the 

politics of international law with its normative relevance in a way that, surprisingly, can be said 

to be in accordance with Koskenniemi’s conception of international law.  

 

B- International law as a normative order 

While this thesis is critical about what international law can achieve, it is also normative and 

seeks to determine which norms in international law relevant to Arctic environmental protection 
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have created a sense of legal obligation. Such normative inquiry is necessary in order to point out 

not only where law has contributed to Arctic environmental protection, but also what formal 

elements are missing to put in place practices of legality in favour of environmental protection. 

As the normative element of my thesis, I use the interactional account and, more precisely, 

Fuller’s legality criteria. These criteria explain why international law is binding not on the basis 

of whether it corresponds to formal sources as enshrined in Article 38 of the ICJ Statute, but on 

the basis of its procedural legitimacy. Fuller’s legality criteria are: generality, promulgation, non-

retroactivity, clarity, non-contradiction, not requiring the impossible, constancy over time and 

congruence of official action and declared rules.219  

Fuller’s legality criteria, as the normative elements in the interactional account, make Brunnée 

and Toope’s approach compatible with Koskenniemi’s conception of the international legal 

discourse. They distinguish the interactional account from instrumentalist approaches to law. 

While I rely on the interactional account to explain international law’s normativity, this approach 

is combined with critical elements set out in the previous part. More precisely, structural biases 

are not only problematic for the development of shared understandings; they also undermine 

international law’s normative strength.  

 

i- Formalism and interactional international law 

Before explaining how the theoretical framework borrows the normative elements of the 

international account to analyze how international law can contribute to Arctic environmental 

protection, it is necessary to clarify how the interactional account is compatible with 

Koskenniemi’s conception of international law. Where Koskenniemi’s critical approach and 

Brunnée and Toope’s interactional account may seem to be incompatible is with respect to 

formalism in international law. I argue that what might seem like a contradiction may be more an 

issue of definition. As previously stated, Koskenniemi argues against instrumentalist approaches 

to international law, which support the hegemonic agenda of powerful actors. Koskenniemi 

recognizes the influence of shared understandings and structural biases on outcomes, but he is 
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also cautious not to reduce international law to “merely” shared understandings.220 After all, he is 

consistent with his description of the modern doctrine of international set out in From Apology to 

Utopia. He insists that international law has also a normative side, which is necessary in order to 

distinguish it from politics.  

Koskenniemi argues that lawyers should adopt a “culture of formalism”221 to reveal its 

emancipatory potential. As demonstrated through his analysis of the politics of international law, 

he is fully aware that “few rules create compliance pull by their formal validity.”222 In 

Koskenniemi’s view, formalism serves a very different role than that of compliance tool. 

Formalism is a political tool for emancipation.223 In other words, Koskenniemi remains attached 

to formalism not primarily in order to bring about certain outcomes or to promote compliance, 

but for international law’s ideals of accountability, equality, reciprocity and transparency and its 

embedded vocabulary of formal rights.224 Although this move away from politics through 

formalism, while referring to formalism as a political tool might seem contradictory, coherence 

actually emerges from this apparent contradiction. Koskenniemi provides an explanation for why 

political direction is needed through a normative engagement in international law: 

In the absence of an overarching standpoint, legal technique will reveal itself as 
more evidently political than ever before. But precisely at this moment it has lost 
the ability to articulate its politics: when everything is politics, Schmitt wrote, 
nothing is. Without the ability to articulate political visions and critiques, 
international law becomes pragmatism all the way down, an all-encompassing 
internationalization, symbol, and reaffirmation of power.225 

Thus, Koskenniemi takes a strong stance in favour of formalism to articulate political visions and 

critiques and to move away from politics, as “when formalism loses political direction, 

formalism itself is lost.”226 
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However, what is less understood about Koskenniemi’s approach is what he means by a “culture 

of formalism”, which is often conflated with legal positivism. Indeed, some scholars, including 

Brunnée and Toope, point to the fact that “it is not clear how this ‘culture’ can be distinguished 

from state-centric positivism.”227 Such confusion about what formalism implies is not specific to 

Koskenniemi’s use of the term.228 Interestingly, Brunnée and Toope make a distinction between 

“formality” and “formalism” when defining the interactional account. They specify that 

formalism “treats form as the only indicator of law, and which is close to legalism”,229 whereas 

formality can refer to formal elements of law, such as Fuller’s internal criteria of legality. Such a 

distinction might be explained by the fact that Brunnée and Toope did not want to associate the 

international account with “formalism”, especially in the context where, as Koskenniemi points 

out, this term has attracted a pejorative label in international legal discourse, especially in 

American legal scholarship.230  

There is no reason why formalism should only imply reference to positivist sources of law.231 In 

fact, Koskenniemi specifically defines formalism in a paper where he refers to positivistic as well 

as rationalistic natural-law theories and approaches emphasizing rigour in law-application and/or 

insisting on drawing a clear boundary between law and politics.232 As a result, Koskenniemi’s 

defence of formalism is in fact a defence of international law’s normativity against 

instrumentalism, whether taking the form of positive law, or other normative conceptions of law.  

The interpretation of Koskenniemi’s culture of formalism as a synonym for “culture of 

normativity” is also consistent with his description of the complementary nature of legal 

positivism and naturalism: “[n]aturalism needs positivism to manifest its content in an objective 
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fashion […] Positivism needs natural law in order to answer the question ‘why does state 

behaviour, will or interest create binding obligations?’”233 It would be absurd for Koskenniemi to 

argue for, on the one hand, a culture of formalism exclusively based on legal positivism while, 

on the other hand, making clear in his elaboration of the structure of international legal discourse 

that both positivism and naturalism are necessary for a coherent and normative approach to 

international law. Moreover, Koskenniemi acknowledges the importance of law’s formal 

validity, but also of additional “Fullerian” criteria for distinguishing law from a purely 

instrumentalist approach:  

Law needs to possess the “magic” of its formal validity from the perspective of 
which everyone, regardless of political preference is equally bound. This result – 
together with those other ‘Fullerian’ values of transparency, revisability and so 
on – is received only by general laws.234 

Although Brunnée and Toope do not adopt a legal positivist approach to international law, they 

nevertheless acknowledge the complementary nature of positive sources of law and Fuller’s 

legality criteria in their interactional account.235 After all, promulgation is one of the criteria 

necessary to create legal obligations. Furthermore, positive law is often the first step toward the 

establishment of legal practices.236 But what Brunnée and Toope stress is that the recognition that 

a norm is promulgated in a treaty or custom provides insufficient basis for determining whether it 

has created a sense of legal obligation.  

Koskenniemi’s culture of formalism, or defence of international law’s normativity, is necessary 

to move away from instrumentalist approaches to law. According to the instrumentalist mindset, 

it is unnecessary to understand international law as binding and, as Koskenniemi puts it, as an “a 

priori moral commitment.”237 Koskenniemi explains the distinction between a formal, or 

normative, and an instrumental approach to international law in the following terms: 

The contrast between instrumentalism and formalism is quite fundamental when 
seeking to answer the question “what is international law for?” From the 
instrumental perspective, international law exists to realize objectives of some 
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dominant part of the community; from the formal perspective, it provides a 
platform to evaluate behaviour, including of those in dominant positions.238 

An approach based only on discourse ethics and on fostering transparent and non-coercive 

interactions to develop, interpret and apply international law provides an insufficient basis for 

moving away from an instrumentalist approach to international law. Discourse ethics can enable 

all international actors, whether strong or weak, to use international legal discourse to voice their 

concerns and to discuss injustices on an equal footing. However, it does not explain international 

law’s “magic” or that it constitutes a common, objective language, that can be used to judge the 

conduct of international actors.  

The interactional account provides a platform with which to evaluate the behaviour of those in 

dominant position through the use of Fuller’s legality criteria. Although Brunnée and Toope’s 

account might adopt a “softer” critique of the instrumentalist approach to international law than 

that of Koskenniemi, the interactional account fills the normative gap in international relations 

approaches to international law, including constructivist scholarship, through the use of Fuller’s 

legality criteria. Like Koskenniemi, Brunnée and Toope maintain that international law cannot be 

reduced to the status of a mere political instrument and that international law has normative 

strength due to some of its formal internal elements. According to Brunnée and Toope, there is 

“something internal to the creation and substantive content of law.”239 

Fuller himself stressed the need to distinguish his approach from instrumentalist or utilitarian 

approaches to law for which “means are a mere matter of expediency and […] nothing of general 

significance can be said of them.”240 But means and ends cannot be separated easily. Fuller 

acknowledged that his procedural morality might have some elements of instrumentality and that 

five of his eight criteria are “quite at home in a managerial context.”241 Indeed, the principles of 

promulgation, clarity, non-contradiction, not requiring the impossible and constancy over time 

can be associated with efficacy. What distinguishes his approach from an instrumentalist 

approach is primarily the principle of congruence between actions of the superiors and the rules 
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they have enacted, which conveys the idea of reciprocity.242 In this light, law is not enacted as a 

set of directions meant to achieve a specific objective, but is rather meant to provide a stable and 

legitimate framework to enable interactions to take place within that framework.243 

By using Fuller, Brunnée and Toope argue against rationalistic accounts of international law 

(neorealist and neoliberal) according to which international law is irrelevant or serves only state 

interests.244 They also complement constructivist scholarship on international law, which 

provides no explanation of how international law is distinct from other social norms.245 The 

distinction between legal and other norms is not taken directly from Fuller’s approach to law, as 

he did not himself stress the distinction. However, Brunnée and Toope make explicit this 

distinction.246 As Brunnée and Toope explain, the theoretical insights used in the interactional 

account are not aimed at creating “hybrid concepts of international ‘governance’”.247 The 

interactional account is a theory of legal obligation. Koskenniemi himself acknowledges that 

Brunnée and Toope “situate themselves as international lawyers in the quintessentially juridical 

problematique of ‘obligation’.”248 By emphasizing the need in international legal scholarship to 

distinguish between legal and broader social norms, the proponents of the interactional account 

prove Koskenniemi right about what the structure of legal discourse is. While Brunnée and 

Toope take into account how political considerations influence outcomes, they insist on 

conceiving international law as a normative order.  

Brunnée and Toope’s interactional account has the merit of taking seriously the critique 

generally made regarding instrumentalist approaches, which support the will of powerful states. 

Indeed, Fuller’s criteria of legality are procedural rather than substantive and Brunnée and Toope 

make clear that their approach can explain an international law that “is not contingent upon 

particular commitments”249 and that it could support the positions, interests and priorities of 

different actors in the international society. By relying on Fuller’s criteria for establishing 
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international law’s legitimacy and on the need for shared understandings to be generated through 

an inclusive and participatory process,250 the interactional approach provides important 

safeguards to avoid Koskenniemi’s critique of supporting the values of hegemonic states.251  

In addition to this non-coercive dialogue, Brunnée and Toope argue that Fuller’s legality criteria, 

which require states and other international actors to explain and justify their decisions in 

accordance with law, discourage the use of law as an instrument to cause substantive injustices 

and tend to push decisions towards goodness, “by whatever ultimate standards of goodness there 

are.”252 Brunnée and Toope’s understanding of the rule of law is, through their reliance on Fuller, 

a “‘weak’ variety of natural law”253 and does not imply a particular political project. They share 

Koskenniemi’s view that “… international law is not necessarily representative of what is ‘good’ 

in this world.”254 According to Brunnée and Toope, the two main commitments necessary for the 

existence of the rule of law are, based on Fuller’s theory of law, human autonomy and 

communication.255 In the interactional account, sovereignty is taken as a proxy for autonomy.256 

However, Brunnée and Toope stress that “none of this means that state sovereignty is 

indispensable for interactional international law in the same way that human agency is for 

Fuller’s theory.”257 This view is reflected in their concept of community of practice, in which 

shared understandings about international law are developed by a variety of international actors. 

The commitment to state sovereignty is thus downgraded, but Brunnée and Toope acknowledge 

that it remains a fundamental concept in the modern international legal discourse. Although non-

state actors play an increasing role in the development, interpretation and application of 

international law, the paradigm of state sovereignty, as imperfect as it may be, is still 

fundamental to any interactional international legal practice. True, these commitments to state 

sovereignty and communication are embedded in the liberal Western tradition, but international 
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163. 
253 Brunnée & Toope, supra note 5 at 29. 
254 Koskenniemi, From Apology to Utopia, supra note 1 at 568; see also other critical theorists, Frankenberg, supra 
note 130. 
255 Brunnée & Toope, supra note 5 at 29-30; Fuller, supra note 219 at 185.   
256 Brunnée & Toope, supra note 5 at 36. 
257 Ibid. 



 

65 

 

 

law is, after all, a product of such tradition as a “civilizing mission”.258 This does not mean that 

the numerous critiques advanced by TWAIL about international law’s hegemonic Western 

agenda have no merits.259 However, this thesis is concerned with explaining the possibilities and 

limits of that international legal discourse and practice in which states are still prominent actors 

in the development, interpretation and application of international law. 

Hence, the thesis relies on the interactional account to understand international law’s normative 

strength. International law’s normativity is not based on formal positivist sources of law, but on 

Fuller’s legality criteria. These normative elements contained in the interactional account move 

this theoretical approach away from instrumentalist approaches to international law and are, in 

my view, compatible with Koskenniemi’s culture of formalism.    

 

ii- Fuller’s legality criteria 

Having clarified that the interactional account is compatible with Koskenniemi’s conception of 

international law, which requires both concrete and normative aspects, I now turn to how the 

interactional account is used in this thesis to highlight where legal obligations exist or are 

emerging in international law applicable to Arctic environmental protection. The interactional 

account helps explain how international law can be binding in a horizontal legal system where 

there is no centralized legislative, adjudicatory or police authority. Indeed, at the international 

level, states make, interpret, are subjected to and enforce law.260 Brunnée and Toope explain that 

international law is not binding because it is hierarchical and can be enforced, but because it 

creates a sense of obligation. What distinguishes legal practices from other social interactions is 

the presence of Fuller’s legality criteria – generality, promulgation, non-retroactivity, clarity, 

non-contradiction, not requiring the impossible, constancy over time and congruence of official 

action and declared rules – which provide law with a sense of legitimacy. Such procedural 
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legitimacy of international law tends to lead to fidelity to law.261 As Brunnée and Toope stress, 

“[w]hen the eight criteria of legality are met, law will tend to attract its own adherence.”262 As a 

result, international law is self-binding.263 It does not need to be enforced to be authoritative, 

although enforcement procedures might be relevant in some cases.264 Rather, its internal features 

make it binding.   

Brunnée and Toope’s theoretical approach explains the distinction between legal and other 

norms, but not according to whether the norm at issue is enshrined in positive international law. 

The fact that international conventions or customs create legal obligations is taken as given from 

a legal positivist perspective. True, the fact that rules are contained in a convention or are 

identified as customary is often indicative of the binding nature of these rules. However, there 

are many examples showing that rules enshrined in international conventions or identified as 

customary international law have little normative strength, because they lack clarity, they 

contradict other state obligations, or they are undermined because they are not followed by state 

practice.265 Criteria other than promulgation of a norm in a form recognized as law as per Article 

38 of the ICJ Statute have to be analyzed. Indeed, the adoption of a convention might in fact 

“mask the absence of any real sense of obligation.”266 Therefore, positive international law is not 

always indicative of the binding nature of international norms and there is a difference in 

bindingness between hard law and soft law based on the presence of the eight criteria of legality. 

In the final part of each case study, this thesis assesses all rules and rights aimed at ensuring 

Arctic environmental protection in light of Fuller’s eight legality criteria. This analysis is aimed 

at determining whether the rules or rights at issue create a sense of legal obligation. However, I 

take a more reflective and critical tone than Brunnée and Toope in the assessment of these 

criteria. My approach is very similar to that of Brunnée and Toope concerning the criteria of 

generality, promulgation, not requiring the impossible and constancy over time. Generality goes 
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to the existence of a rule, which requires or prohibits a certain conduct, as opposed to leaving 

decisions to be made on a case-by-case basis.267 Rules necessarily imply generalization to set 

limits to the behaviour of international actors. Promulgation, which refers to publicity, is often 

met through the adoption of international conventions and protocols, but it can also take other 

forms, such as the recognition of rules in official declarations and judicial decisions.268 These 

other forms of publicity are especially relevant for customary international rules. Retroactivity 

poses little problem in international law, as international law is generally, if not always, 

prospective. Although I generally agree with Brunnée and Toope’s interpretation and application 

of the criterion of not asking the impossible, I may be more cautious about the “lack of capacity” 

argument when analyzing whether international rules are asking too much of international actors. 

Indeed, that some actors advance the argument that some rules ask the impossible may in fact 

mask unwillingness to act. Finally, constancy over time refers to whether rules are predictable, or 

whether they are changed too frequently or subject to sudden changes.269  

Where the interpretation of Fuller’s legality criteria reveals its critical features is with regard to 

the criteria of clarity, non-contradiction and congruence between official actions and declared 

rules. For these criteria, there is a direct link between their non-fulfillment and structural biases 

previously analyzed. More precisely, I argue that not only do structural biases pose a problem for 

establishing a genuine dialogue on the meaning of international norms, but that they also 

undermine the possibility for these norms to create a sense of legal obligation. With respect to 

the clarity criterion, it is one of the most important legality criteria.270 However, international 

environmental law often fails to fulfil this criterion, as international rules contain vague language 

contaminated with qualifiers such as “as far as possible” or “as appropriate”. The phenomenon of 

deformalization in international law further undermines the clarity criterion, as the development 

of international law has favoured broad standards and procedures over clear rules for 

behaviour.271 Weak language and broad standards and procedures leave the door wide open for 

structural biases to fill in the legal content of the rules with political preferences. 
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As for the non-contradiction criterion, it has also to be understood in the general context of 

fragmentation. The understanding of this criterion in the context of the international legal system 

as a whole is consistent with Fuller’s theory. Indeed, Fuller identifies the problem of 

contradiction within the same piece of legislation, but also between two statutes unrelated to one 

another.272 Contradiction does not only cover logical contradiction of requiring x and non-x, but 

also situations where the actions required are incompatible. There are several legal ways to 

resolve such contradictions. As established in the International Law Commission report on 

fragmentation, contradictions can be resolved in favour of the most specific rule (lex specialis), 

in favour of the most recent rule (lex posterior) or according to the status of the rule (jus cogens, 

obligations erga omnes).273 There is also the principle of systemic integration set out in Article 

31(3)(c) of the Convention on the Law of Treaties, which is aimed at preventing self-contained 

regimes in international law.274 Notwithstanding the use of these rules of interpretation to resolve 

conflicts, structural biases often play a more prominent role in defining which rule actually wins. 

In the context of the principle of systemic integration, the International Law Commission notes 

that although WTO’s Appellate Body argues that it is not a self-contained regime and that it 

takes into account other treaties when taking its decisions, “taking ‘other treaties’ into account as 

evidence of “ordinary meaning” appears a rather contrived way of preventing the ‘clinical 

isolation’.”275 Thus, resolving conflicts among international regimes’ diverging rules is not an 

easy task. This is illustrated by the two following passages in the preamble of the Cartagena 

Protocol on Biosafety:  

Recognizing that trade and environment agreements should be mutually 
supportive with a view to achieving sustainable development […] Understanding 
that the above recital is not intended to subordinate this Protocol to other 
international agreements […][emphasis in text]276 

International law’s procedural legitimacy, and the possibility for international rules to create a 

sense of legal obligation, is undermined when these conflicts are hidden in legal discourse in the 

form of structural biases. Instead, these conflicts should be resolved in accordance with discourse 
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ethics, or through a genuine dialogue aimed at establishing shared understandings on how, for 

example, to protect the environment while promoting trade. Thus, my understanding of non-

contradiction in international law adds a critical flavour to Brunnée and Toope’s application of 

this criterion. 

Concerning congruence between official actions and declared rules, structural biases also impact 

this criterion in a way that affects international law’s procedural legitimacy. I agree with Brunnée 

and Toope that this criterion applied to the international sphere relates to the question of 

compliance with international rules.277 I also agree that compliance is only an element that may 

impact the creation of a sense of obligation, but that persistent failure to comply with a given rule 

may seriously impact the establishment of practices of legality.278 In other words, it is not 

because states (or other actors when relevant) comply with a norm that it creates an international 

obligation. However, when a rule is systematically violated, it erodes international practices of 

legality to the extent that the rule will no longer be regarded as binding. Structural biases are 

relevant here, as they have an impact on what outcomes are favoured, and thus, on compliance.  

To analyze whether there is congruence between official action and declared rules, this thesis 

focuses on states’ legal discourse as well as their practice. This approach is also taken from the 

interactional account. In their case study on the use of force, Brunnée and Toope refer to the need 

to look not only at state action, but also at legal justification, as opposed to political rhetoric, “to 

assess the fit of an action within a normative framework.”279 In accordance with the interactional 

account, both legal justification and actual action are relevant to determining whether there is 

compliance and “concrete evidence of practice of legality.”280 This is exactly what this thesis 

emphasizes: the distinction between legal justification and actual practice. But again, the thesis is 

more critical than the interactional account and stresses where structural biases intervene 

between legal justification and actual practice to favour some outcomes over others. As further 

analyzed in the case studies, states may recognize that they have to follow a certain rule and say 

in official declarations that they comply with it, but act in ways that are contrary or incompatible 
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with the shared legal meaning of the rule. Such gap, if frequent and systematic on certain issues, 

reveals that what might direct outcomes is not the rule, but embedded preferences. This situation 

undermines international law’s procedural legitimacy, which in turn affects the obligatory nature 

of the rule and fidelity to law. 

In the thesis, the eight criteria of legality are analyzed for each rule and right aimed at protecting 

the Arctic environment from oil and gas activities, shipping activities, or ensuring indigenous 

peoples’ environmental rights, or protecting and conserving biodiversity. However, if several 

criteria have to be assessed, where is the tipping point where it can be said that legal obligations 

are created? It is true that in practice, legal positivist sources of law are easier to analyze and are 

shorter proxies to determine legal obligations. Brunnée and Toope’s recent book as well as the 

case studies in this thesis show that it is possible to analyze international obligations through 

Fuller’s legality criteria.281 A general assessment can be made based on all the criteria. It 

requires an appreciation analysis, rather than only recording when some criteria are not fulfilled. 

However, when key criteria are not met, the ability of that rule or right to create a sense of 

obligation is clearly undermined. Moreover, some of the legality criteria are not met, for 

example those of clarity or non-contradiction, because of the structural bias in favour of 

neoliberal development. This finding, which is part of the last part of each case study, shows the 

link between the politics of international law and international law’s ability to create a sense of 

legal obligation.  

 

iii- Structural biases and Fuller’s legality criteria 

One element that needs clarification is the relationship between the two arguments presented in 

the thesis: that politics plays an important role in legal discourse and outcomes, but that 

international law is distinct from politics based on procedural legality criteria. My theoretical 

framework, which focuses on the politics of international law and its intrinsic normative features, 

is consistent with Koskenniemi’s conception of international law as “… a distinct discourse … 

which is situated somewhere between politics and natural morality (justice) without being 
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either.”282 As previously explained, the use of the interactional account is also consistent with 

Koskenniemi’s description of the international legal discourse. According to Brunnée and Toope, 

practices of legality are composed of shared understandings (politics) and procedural morality of 

law (justice). However, shared understandings are not determinative of legal obligations. In 

addition, the procedural morality of law, which distinguishes between legal and non-legal 

obligations, has no substantive moral content. These two elements, the politics of international 

law or shared understandings and Fuller’s normative elements, make international law an 

interactional practice. The last part of each case study is aimed at showing the mutual 

constitution of politics and law and how both shared understandings and formal features of law 

are necessary to create practices of legality. Practices of legality are described as “legal”, as they 

are practices where international actors do not only feel bound by legal rules, but also follow 

them in practice. 

Brunnée and Toope’s interactional account aptly explains why the concept of habit of obedience 

in domestic legal systems, as elaborated in Hart’s legal philosophy,283 cannot be transposed to 

the international level. As Koskenniemi argues, “in the international realm, situations are not 

routine but singular and intensely felt; every unjust application of the law will appear as a 

scandal, and will put to question its binding force.”284 According to Brunnée and Toope, the 

interactional account is able to explain how international law is autonomous from substantive 

values, while not being completely detached from the most important understandings shared in 

society.285 Fidelity to law can be nurtured even when states have political disagreements on the 

content of law, but fidelity to law is not sufficient to result in a practice of legality. Indeed, “[i]f 

society deeply abhors the purpose, adherence to legality may not foster citizens’ commitment to 

the new law, but rather debate, protest, and even active resistance.”286  

While substantive disagreements may be legitimate, they have to be brought to the forefront and 

debated. One of the hypotheses advanced in this thesis is that the neoliberal way of conducting 

development acts as a coercive idea that prevents a genuine dialogue aimed at clarifying the 
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legal meaning of how to protect the Arctic environment in the climate change context. When 

such a structural bias influences outcomes while not being debated in legal discourse, it does not 

only prevent the establishment of shared understandings based on discourse ethics, but it also 

undermines fidelity to law. While structural biases implicitly fill-in the meaning of unclear and 

broad obligations, they give rise to contradictions in the law, as some rules are preferred over 

others and they lead to gaps between the rules, their legal justifications and practices. This is too 

often to the detriment of the environment and indigenous peoples’ environmental rights.  

Thus, this thesis provides a theoretical framework applied to four case studies to show the mutual 

constitution of international law and politics. It analyses the effect of law on international actors, 

but also how the actors themselves develop, interpret and apply international law. Contrary to the 

unidirectional understanding of the role of law, it reveals that considerations other than a pure 

deductive process of law application are at play and that embedded preferences play a coercive 

role influencing outcomes. While it shows advances in international environmental law, 

especially for procedural obligations, it also points out the barriers still in place preventing legal 

practices that would ensure that the environment would be protected in the development of the 

Arctic. 

 

CONCLUSION 

The Arctic environment faces unique environmental challenges in the climate change context. 

Although numerous international instruments and institutions aimed at ensuring environmental 

protection exist both at the international and regional levels, they currently fail to ensure that the 

environment is one of the main concerns in the development of the Arctic. Why it this so? Is it, 

as scholars adopting a legal positivist approach argue, because there is a lack of a comprehensive 

binding agreement covering the entire region, or because, as scholars adopting a policy approach 

suggest, because interactions have to be fostered to establish a stewardship approach to Arctic 

governance? Something has to be done, but I am of the view that more positive law or political 

interactions alone are unlikely to suffice to lead to better protection of the Arctic environment.  
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By using an approach influenced by Koskenniemi’s critical approach and Brunnée and Toope’s 

interactional account, the thesis provides a new lens for understanding the problems in 

international law applicable to Arctic environmental protection. In accordance with 

Koskenniemi’s description of the structure of the modern discourse of international law, the 

thesis’ argument is first concrete, in the sense that it acknowledges the politics involved in the 

international legal discourse and practice on Arctic environmental protection. It provides a 

critical reflection on what the structural barriers to Arctic environmental protection are and how 

a structural bias in favour of the neoliberal way of conducting development influences outcomes. 

To explain the politics of international law, I rely on the interactional account to shed light on 

how shared understandings, or meanings about the development, interpretation and application of 

international law, are developed in communities of practice. Critical insights complement the 

interactional account, in particular the need for shared understandings to be constructed through 

discourse ethics, rather than being influenced by structural biases.  

Still in accordance with Koskenniemi’s description of the structure of the modern discourse of 

international law, the approach adopted in the thesis is also normative. I depart from the general 

positivist account of international law and argue that the rule of law is not based on formal 

positivist sources of law, but on legal practices made possible with law’s ability, through its 

internal formal features, to create procedural legitimacy. The theoretical framework adopts most 

of the interactional account’s normative explanation of international law and, more precisely, 

Fuller’s legality criteria, as the source of international legal obligations. Again, critical elements 

are added to the interactional account, especially that structural biases hidden in the legal 

language impact international law’s procedural legitimacy and ability to create a sense of legal 

obligation.  

The thrust of the argument is that to establish practices of legality in favour of the protection of 

the Arctic environment, or in other words to ensure that states and other relevant international 

actors act in accordance with international environmental obligations, two conditions have to be 

met: first, international law has to be supported by shared understandings on what the 

environmental problems in the Arctic are and how to face them, rather than being influenced by a 

structural bias in favour of neoliberal development; second, international law aimed at protecting 
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the Arctic environment has to be enacted following certain procedural criteria of legality in order 

to create a sense of legal obligation.  

By being aware of the politics of international law while taking into account the possibility of 

establishing practices of legality aimed at protecting the Arctic environment, the thesis has the 

advantage of, as Brunnée and Toope put it, “reveal[ing] with clarity the limits to international 

law making, while also illuminating opportunities.”287 While it is certainly critical with regard to 

international law, it also seeks to “keep alive the utopian spirit in which international law has its 

traditional home.”288 Of course this novel approach to understanding Arctic environmental issues 

remains a theoretical approach that attempts to make contingent generalizations and it can be 

challenged by the dominant legal positivist and rationalist accounts. In light of the mitigated 

success of these dominant approaches in bringing about social change in favour of environmental 

protection, there is certainly a need for rethinking Arctic environmental problems and how 

international law can actually contribute to protect ecosystems and local populations living in 

one of the regions most severely affected by climate change. 
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CHAPTER II 

OFFSHORE OIL AND GAS ACTIVITIES AND PRACTICES 

OF LEGALITY IN THE ARCTIC 

 

INTRODUCTION 

Oil and gas exploration and exploitation is not new to the Arctic region. In Canada, the first 

exploration wells were drilled in the 1960s on islands in the High Arctic. Production commenced 

in 1985 and lasted until the late 1990s on Melville Island, now part of Nunavut. In the Beaufort 

Sea/Mackenzie Delta, located in the Northwest Territories and Yukon, exploration wells have 

been drilled since the 1970s both onshore and offshore. There are currently no exploitation 

projects offshore in Canadian Arctic waters,1 but there are a few ongoing projects on the 

Canadian territory, in the Sverdrup Basin in Nunavut and in the Northwest Territories.2 In the 

United States, there are many oil and gas projects onshore, especially in the North Slope and 

Cook Inlet areas in Alaska. The United States has exploration projects in both the Beaufort and 

the Chukchi seas. Offshore production started in 2001 in Prudhoe Bay.3 Since the 1980s, Norway 

has drilled several exploration wells in the Barents Sea. In that area, it has two ongoing 

production projects in the Snøhvit gas field and the Goliat oil field.4 Exploration continues in that 
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seminar, Moscow, 25 January 2006) online: <http://www.regjeringen.no/en/dep/oed/whats-new/speeches-and-
articles/the_minister/speeches-and-articles/2006/oil-and-gas-offshore-developments-in-arc.html?id=420747>; Olav 
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region.5 In the Russian Federation, which has most of Arctic oil and gas deposits, Siberia is the 

region where the great majority of oil and gas projects are undertaken. The Arctic continental 

shelf holds up to 80 percent of new hydrocarbon reserves for the Russian Federation and 

production projects have started in the Prirazlomnoe oil field in the Pechora Sea, the Medynsko-

Varandey area, the Kolokolmor and Pomor area in the Barents Sea.6 In Greenland, which 

manages its natural resources independently from Denmark, exploration projects started in the 

1970s and are ongoing in Baffin Bay. Offshore exploration has also begun in the Faroe Islands, 

also part of Denmark,7 and in Iceland in the Dreki and Gammur areas.8  

Since the 2000s, climate change has made the development of new oil and gas projects in the 

Arctic region possible. As temperatures rise, ice cover melts and climatic conditions are no 

longer as harsh for the technologically well-equipped oil and gas industry.9 In 2007, the Arctic 

region produced about 10 percent of the world’s oil and 25 percent of gas.10 While unpredictable 

ice and weather conditions will remain a challenge in the near future, most Arctic observers 

present developing Arctic hydrocarbon as inevitable. The Arctic is the repository of 22 percent of 

undiscovered, technically recoverable petroleum resources in the world.11 While there are many 

attempts at reducing states’ reliance on fossil fuel as the main source of energy, greener sources 

of energy are still marginal and face difficulties to become an alternative to the longstanding oil 

and gas industry.   

                                                                                                                                                        

 
Schram Stokke & Geir Hønneland, International Cooperation and Arctic Governance: Regime Effectiveness and 
Northern Region Building (Florence, KY: Routledge, 2006) at 158. 
5 Koivurova & Hossain, supra note 1 at 11. 
6 Ibid at 5, 8, 9. 
7 Ibid at 7. 
8 Iceland, National Energy Authority, “Oil and Gas Exploration” online: <http://www.nea.is/oil-and-gas-
exploration/exploration-areas/>. 
9 Koivurova & Hossain, supra note 1 at 5, 6. 
10 AMAP, Arctic Oil and Gas 2007 (Oslo: AMAP, 2007) at 17, online: <http://www.amap.no/oga/>. 
11 United States Geological Survey, “Arctic Oil and Gas Report, Estimates of Undiscovered Oil and Gas North of 
the Arctic Circle” (2008) online: http://geology.com/usgs/arctic-oil-and-gas-report.shtml; United States Geological 
Survey Newsroom, “90 Billion Barrels of Oil and 1,670 Trillion Cubic Feet of Natural Gas Assessed in the Arctic” 
(23 July 2008), online: <http://www.usgs.gov/newsroom/article.asp?ID=1980andfrom=rss home>; United States 
Geological Survey, “Circum-Arctic Resource Appraisal: Estimates of Undiscovered Oil and Gas North of the Arctic 
Circle” by Kenneth J Bird et al, (2008), online: <http://pubs.usgs.gov/fs/2008/3049/>; Koivurova & Hossain, supra 
note 1 at 3; AMAP, supra note 10 at 32; new estimates published in 2009 indicated that only 13 percent of 
undiscovered oil, but as much as 30 percent of undiscovered natural gas, might be located in the Arctic. Donald 
Gautier et al, “Assessment of undiscovered oil and gas in the Arctic” (2009) 324 (5931) Science 1175-79. 
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In this chapter, the question of what role international law plays to contribute to Arctic 

environmental protection in the climate change context is analyzed against the backdrop of 

rapidly expanding oil and gas activities. The great majority of current hydrocarbon 

contamination of the Arctic marine environment results from natural seeps.12 However, this 

picture will likely change with increased drilling in the region. Environmental impacts from oil 

and gas activities cannot be eliminated, even if subject to the most stringent control systems. 

Increased oil and gas activities exacerbate the direct impacts of climate change on Arctic species, 

ecosystems and local populations, including indigenous peoples.13 Indeed, oil and gas activities 

bring significant inputs of gas into the air from flaring, venting, well testing, leakage of volatile 

compounds and discharges into the environment from drill muds and produced water containing 

oil and chemicals.14 Drill muds, which are mixture of clay, oil-based or water-based fluid and 

chemical additives, are the primary source of chemicals used in oil and gas activities.15 Produced 

water, which is composed of oil, water and other substances such as production chemicals, is 

another source of contamination.16 Other chemicals, such as cementing chemicals, herbicides, 

anti-fungal agents, anti-corrosion compounds, lubricants and paints are also used in oil and gas 

activities and may adversely impact the environment.17 Oil and gas activities are a source of 

noise and physical disturbance.18 Increased oil and gas production also contributes to climate 

change. For example, if the 90 billion barrels of oil contained in the Arctic continental shelves 

were exploited, it would release 27 billion tons of carbon dioxide in the atmosphere.19 

This chapter focuses on all of the activities involved in oil and gas exploration and exploitation, 

except the transportation stage.20 While both onshore and offshore projects present an important 

threat to the Arctic environment, this chapter focuses on offshore hydrocarbon activities, and 

                                                
12 This comes from a natural phenomenon where oil and gas leak from fissures in the seabed floor; AMAP, supra 
note 10 at vi, 2, 18; Koivurova & Hossain, supra note 1 at 14; see also PAME, Arctic Offshore Oil and Gas 
Guidelines, (29 April 2009), online: <http://www.arctic-council.org/index.php/en/document-archive/category/233-3-
energy?download=861:arctic-offshore-oil-gas-guidelines> at 8 [Arctic Offshore Oil and Gas Guidelines]. 
13 AMAP, supra note 10 at V. 
14 Ibid at 8. 
15 Ibid at 8. 
16 Ibid at 9. 
17 Ibid at 9; EPPR, “Behaviour of Oil and Other Hazardous and Noxious Substances Spilled in Arctic Waters” by 
Ivar Singsaas & Alun Lewis, (Trondheim: 20 February 2011) online: <Final-Report-BoHaSA_23-02-20111.pdf> at 
22 [EPPR, BoHaSA]. 
18 AMAP, supra note 10 at xi, 25. 
19 Kamrul Hossain & Timo Koivurova, “Hydrocarbon Development in the Offshore Arctic: Can It Be Done 
Sustainably?” (2012) 2 OGEL 1 at 10. 
20 CHAPTER III addresses the transportation stage by ship. 
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consequently on the law of the sea, for two main reasons. First, the Arctic continental shelves, 

where the oil and gas deposits are located, offer the greatest potential for future oil and gas 

projects.21 Indeed, of the 22 percent of the world’s undiscovered petroleum resources contained 

in the Arctic, 84 percent is located offshore.22 Hydrocarbon trapped in the Arctic continental 

shelves is a key resource part of the policy development of the Arctic coastal states – Canada, the 

United States, the Russian Federation, Denmark (Greenland) and Norway – and constitutes the 

most important non-renewable resources in the Arctic subsoil.23 Second, the exploitation of this 

natural resource offshore constitutes one of the greatest risks to the Arctic environment, 

especially in the event of a major oil spill.24 Studies following the 1989 Exxon Valdez oil spill, 

the December 2007 oil spill from an oil platform in the North Sea and the 2010 oil spill resulting 

from the explosion and sinking of an offshore platform in the Gulf of Mexico show that such 

incidents have important and long-lasting consequences on marine and coastal ecosystems.25 If 

major oil spills such as these were to occur in Arctic waters, the environmental impacts would be 

even more severe. While Arctic waters are indeed warming up, ice and water temperatures, harsh 

climatic conditions, remoteness and the dark winter season, which lasts for four to five months, 

present unique challenges to addressing an eventual spill.26 Some of the strategies and techniques 

used to contain, disperse or wash oil spills in warmer water do not work effectively in cold 

water27 and oil has longer persistence under these conditions.28 Moreover, Arctic species are 

highly seasonal and interdependent for survival, due to resource scarcity and little variety in 

Arctic species. As a result, the contamination of one species would have an impact on the entire 

food chain and, consequently, on Arctic ecosystems.29  

                                                
21 The chapter does not address the issue of the delimitation of Arctic states’ continental shelves, as resolving this 
issue is not central to environmental protection and will only allow the development of new areas for oil and gas 
projects.  
22 Bird et al, supra note 11; Hossain & Koivurova, supra note 19 at 6. 
23 Koivurova & Hossain, supra note 1 at 14; AMAP, supra note 10 at 2. 
24 AMAP, supra note 10 at vi. 
25 Koivurova & Hossain, supra note 1 at 15; AMAP, supra note 10 at vi, 24; Charles H Peterson et al, “Long-Term 
Ecosystem Response to the Exxon Valdez Oil Spill” (2003) 302:5633 Science 2082.  
26 AMAP, supra note 10 at xi, 2, 29. 
27 EPPR, Field Guide for Oil Spill Response in Arctic Waters (1998), online: <http://www.arctic-
council.org/eppr/completed-work/oil-and-gas-products/field-guide-for-oil-spill-response/> at 2-3 [Field Guide]. 
28 Ibid. 
29 Rosemary Rayfuse, “Melting Moments: the Future of Polar Oceans Governance in a Warming World” (2007) 
16:2 RECIEL 196 at 210; Davor Vidas, “The Polar Marine Environment in Regional Cooperation” in Davor Vidas 
(dir), Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge 
University Press, 2006) 78 at 79; Linda Nowlan, Arctic Legal Regime for Environmental Protection (Gland: IUCN, 
2001) online: <http://data.iucn.org/dbtw-wpd/edocs/EPLP-044.pdf> at 40. 
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This chapter is divided into three parts to analyze the limits and possibilities of international law 

to protect the Arctic environment from offshore oil and gas activities. The first part presents the 

development of the international obligation to prevent, reduce and control pollution from these 

activities. In light of the severe impacts oil and gas development has on the environment, the 

most favourable approach from an environmental standpoint would be to prohibit these activities 

in the Arctic and to create a conservation regime similar to that of Antarctica. Such an approach 

is addressed in Chapter V on biodiversity. This chapter focuses on a less optimal path, which 

recognizes that some development will occur, but that that oil and gas activities should be strictly 

regulated before they expand in the Arctic region.  

It is possible to interpret the rules and standards contained in international instruments to give the 

most environmentally friendly meaning to the obligation to prevent, reduce and control pollution. 

Such an interpretation advances both substantive and procedural components of the obligation to 

take a proactive, precautionary and ecosystem approach to developing those activities, 

considering their cumulative and long-term impacts. However, part two of this chapter shows 

that the community of practice contributing to collective meanings of what it means to prevent, 

reduce and control pollution from oil and gas activities in the Arctic context has favoured a 

development-first approach. In this community of practice, the Arctic states, but also 

international courts and tribunals, law of the sea and international environmental law scholars, 

international organizations, NGOs and the oil and gas industry have participated in the building 

of shared understandings on what it means to protect the marine environment from oil and gas 

activities. The way these actors have developed, interpreted and applied international law shows 

that the obligation to prevent, reduce and control pollution from oil and gas activities is limited to 

fulfilling some procedural components. They include preparedness and response plans and EIAs 

for single projects having transboundary impacts. While this is certainly a start, these procedural 

components are far from giving the full potential to states’ obligation to prevent, reduce and 

control pollution from offshore oil and gas activities. More precisely, the way this obligation has 

been developed, interpreted and applied does not give environmental concerns the same weight 

as economic considerations. Moreover, it leaves no room for a substantive approach where 

discharges and emissions and long-term and cumulative impacts would be considered.  

In the third part, the normative strength of international rules and standards regulating oil and gas 

activities is assessed against Fuller’s eight criteria of legality. As explained in the interactional 
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account developed by Brunnée and Toope,30 these criteria help appreciate the normative pull of 

international rules and standards. Indeed, to create legal practices in favour of the Arctic 

environment, international law has not only to be supported by shared understandings on what it 

means to protect the Arctic environment from oil and gas activities, but also whether the norms 

at issue present the internal features necessary to ensure their procedural legitimacy. This last 

part helps to appreciate the mutual influence of politics, viewed through the lens of shared 

understandings, and law understood through its formal features. It shows how some rules have 

been able to establish practices of legality, while others, which would restrain the oil and gas 

industry further, still lack both the political support and essential criteria of legality to establish 

such practices.  

 

I- THE OBLIGATION TO PREVENT, REDUCE AND CONTROL 

POLLUTION FROM OFFSHORE OIL AND GAS ACTIVITIES 

This part presents the obligation to prevent, reduce and control pollution from offshore oil and 

gas activities. It focuses on how this obligation has been enshrined in international instruments, 

in both conventions and guidelines. In light of the already existing oil and gas development in the 

Arctic region, many have taken the view that while this development cannot be stopped, it must 

be subject to strict rules and standards, without which no projects should move forward. Some 

actors, such as the Arctic states themselves, point out that existing agreements already govern 

these activities to a certain extent to ensure minimal environmental protection. Those agreements 

include UNCLOS,31 the IMO’s conventions, the Convention for the Protection of the Marine 

Environment of the North-East Atlantic (OSPAR Convention),32 the Espoo Convention on 

Environmental Impact Assessment in a Transboundary Context (Espoo Convention)33 and the 

guidelines adopted at the Arctic Council. These instruments have favoured a procedural approach 

                                                
30 See CHAPTER I and Jutta Brunnée & Stephen J Toope, Legitimacy and Legality in International Law: An 
Interactional Account (Cambridge: Cambridge University Press, 2010). 
31 United Nations Convention on the Law of the Sea, (Montego Bay), 10 December 1982, (1982) 21 ILM 1261 
(entered into force 16 November 1994) [UNCLOS]. 
32 Convention for the Protection of the Marine Environment of the North-East Atlantic, (Paris), 4 June 1974, (1974) 
13 ILM 352 (entered into force 5 October 1976) [OSPAR Convention]. 
33 Convention on Environmental Impact Assessment in a Transboundary Context, (Espoo), 25 February 1991, (1991) 
30 ILM 800 (entered into force 14 January 1998) [Espoo Convention]. 
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to regulating offshore oil and gas activities, with the focus on contingency systems and EIAs. In 

contrast with pollution from ships, pollution from offshore installations has only been 

incidentally regulated. Indeed, pollution arising directly from the exploration, exploitation and 

associated offshore processing of seabed mineral resources has been systematically excluded 

from international instruments.  

 

A- General rules under UNCLOS 

Adopted in 1982, UNCLOS is often described as the “Constitution for the Oceans”.34 UNCLOS is 

the primary source of law for marine environmental protection in the Arctic. However, this 

agreement favours an economic conception of oceans and focuses on dividing the responsibility 

to exploit natural resources.35 UNCLOS confirms states’ sovereign rights to their continental 

shelves and provides clear definitions and mechanisms for states to delimit them as established in 

Part VI. From the very beginning, the reason for expansive rights was to allow states to further 

develop their natural resources, influenced by the fact that 85 percent of oil and gas deposits are 

located within the 200 nautical mile limit.36 UNCLOS clarifies that coastal states “have the 

exclusive right to authorize and regulate drilling on the continental shelf for all purposes.”37 

UNCLOS attempts to strike a balance between the expansive rights of coastal states and the need 

for developing states to have access to the resources contained in the oceans seabed through the 

concept of “common heritage of mankind”.38 However, the common heritage is viewed from a 

                                                
34 This expression was first used in 1982 by Tommy TB Koh, President of the Third United Nations Conference on 
the Law of the Sea, “Remarks, A Constitution for the Oceans” (10 December 1982) online: <http://www. 
un.org/Depts/los/conventionagreements/texts/koh english.pdf>; “Charter of the Oceans” has also been used, see 
Budislav Vukas, “United Nations Convention on the Law of the Sea and the Polar Marine Environment” in Davor 
Vidas (dir), Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: 
Cambridge University Press, 2006) 34 at 36, 55. 
35 Barnaby J Feder, “A Legal Regime for the Arctic” (1976-1978) 6 Ecology LQ 785 at 787. 
36 Parker Clote, “Implications of Global Warming on State Sovereignty and Arctic Resources under the United 
Nations Convention on the Law of the Sea: How the Arctic Is No Longer Communis Omnium Naturali Jure” (2008-
2009) 8 Rich J Global L & Bus 195 at 196, 200, 204. 
37 Art 81 UNCLOS. 
38 Art 136 UNCLOS; see also Principle 5 of the Declaration of the United Nations Conference on the Human 
Environment, (Stockholm), 16 June 1972, UN Doc A/CONF/48\14\REV.1 [Stockholm Declaration] referring to the 
benefits of the employment of non-renewable resources which should be shared by all mankind.  
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neoliberal standpoint. Indeed, resources in this heritage should be developed39 and the benefits 

resulting from that development are defined in economic terms only.40  

While environmental protection was an important concern when UNCLOS was adopted, as 

shown in Part XII, the instrument sets who can regulate domestically offshore oil and gas 

activities, but does not set standards of protection.41 UNCLOS recalls the “no harm principle” or 

the obligation for states to ensure that activities under their jurisdiction do not cause damage by 

pollution to the territory of other states.42 Moreover, it makes clear that states “shall deal with all 

sources of pollution”, including from installations and devices used for the exploration and 

exploitation of natural resources located in the seabed, such as oil and gas.43 The obligation to 

prevent, reduce and control pollution requires states to adopt “particular measures for preventing 

accidents and dealing with emergencies, ensuring the safety of operations at sea, and regulating 

the design, construction, equipment, operation and manning of [oil and gas] installations or 

devices.”44 While coastal states have the exclusive jurisdiction to regulate offshore oil and gas 

activities, UNCLOS specifically refers to the obligation to adopt rules at the global and regional 

levels.45 Furthermore, it recognizes that domestic laws and other measures should be “no less 

effective than international rules, standards and recommended practices and procedures”.46   

However, no minimum requirements are set as to what these international rules, standards, 

recommended practices and procedures should be, apart from the general obligations regarding 

                                                
39 Brent Carpenter, “Warm is the New Cold: Global Warming, Oil, UNCLOS Article 76, and How an Arctic Treaty 
Might Stop a New Cold War” (2009) 39 Envtl LJ 215 at 247. 
40 See especially Arts 140, 150 UNCLOS; see also Martti Koskenniemi & Marja Lehto, “The Privilege of 
Universality, International Law, Economic Ideology and Seabed Resources” (1996) 65 Nordic J Int’l L 533.  
41 Feder, supra note 35 at 814, 816. 
42 Art 194 UNCLOS; on the no harm principle, see Trail Smelter Case (United States v Canada) (1941), 3 UNRIA 
1905 at 1965; Legality of the Treat or Use of Nuclear Weapons, Advisory Opinion, [1996] ICJ Rep 226 at para 29 
[Nuclear Weapons Case]; Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ 
Rep 92 at para 53 [Gabčíkovo-Nagymaros Project case]; Case Concerning Pulp Mills on the River Uruguay 
(Argentina v Uruguay), [2010] ICJ Rep 14 at para 193 [Pulp Mills case]; Responsibilities and Obligations of States 
Sponsoring Persons and Entities with Respect to Activities in the Area (2010), Advisory Opinion, ITLOS No 17 at 
para 113 [Advisory Opinion with Respect to Activities in the Area]; see also Günther Handl, “Transboundary 
Impacts” in Daniel Bodansky, Jutta Brunnée & Ellen Hey (eds), Oxford Handbook of International Environmental 
Law (Oxford University Press, 2007) 531. 
43 Art 194(3)c) UNCLOS. 
44 Art 194(3)c) UNCLOS. 
45 Art 208(5) UNCLOS. 
46 Art 208 UNCLOS; see also Art 214 on the obligation to enforce international rules and standards regulating 
offshore oil and gas activities. 
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preparedness and response, as well as environmental assessments.47 For preparedness and 

response, the minimal requirements are to notify the threat or actual damage to the marine Arctic 

environment resulting from an oil spill and UNCLOS only encourages international and regional 

contingency plans.48 For environmental assessments, there is a general obligation to assess the 

potential effects for single projects having a substantial or significant impact on the marine 

environment, to monitor their effects and to cooperate with other states in the exchange of 

information and data about pollution of the marine environment.49  

Apart from these general procedural components of the obligation to prevent, reduce and control 

pollution from offshore oil and gas activities, it is unclear to what extent UNCLOS requires 

cooperation at the regional level to adopt rules and other measures to address oil and gas 

activities. While generally mandated “as appropriate”50, the Arctic region could arguably fall 

under the definition of enclosed or semi-enclosed sea under Part IX.51 Accordingly, the Arctic 

states would have to cooperate in the exercise of the rights and duties under UNCLOS, including 

with regard to marine environmental protection.52 

UNCLOS only provides general obligations to protect and preserve the marine environment. As 

Donald Rothwell puts it, “what [UNCLOS] does not adequately regulate may be more important 

than what is does regulate.”53 The only provision specific to the Arctic environment, Article 234, 

only applies to shipping.54 As Barnaby Feder pointed out in an article published in 1978 when 

UNCLOS was being negotiated, UNCLOS does not show a real commitment to alter the various 

                                                
47 Arts 199, 205, 206 UNCLOS. 
48 Arts 198, 199 UNCLOS. 
49 Arts 200, 204, 205, 206 UNCLOS. 
50 Art 197 UNCLOS. 
51 Hans Corell, “Reflections on the Possibilities and Limitations of a Binding Legal Regime” (2007) 37:4 Envtl 
Pol’y & L 321 at 322; Rayfuse, supra note 29 at 210; Travis Potts, “An Arctic Scramble? Opportunities and Threats 
in the (Formerly) Frozen North” (2008) 23 Int’l J Mar & Coast L 151 at 151; Timo Koivurova, “Protecting the 
Environment or Preventing Military Conflicts? Policy Dynamics” (2010) 40:4 Envtl Pol’y & L 166 at 170; Vukas, 
supra note 34 at 41, 43, 44; Koivurova, Timo & Erik J Molenaar, International Governance and Regulation of the 
Marine Arctic, Overview and Gap Analysis (Oslo: WWF International Arctic Programme, 2009) at 68; Kristin 
Noelle Casper, “Oil and Gas Development in the Arctic: Softening of Ice Demands Hardening of International Law” 
(2009) 49 Nat Resources J 846 at 867; for the view that the Arctic is not a semi-enclosed sea, see J Enno Harders, 
“In Quest for an Arctic Legal Regime: Marine Regionalism – A Concept of International Law Evaluated” (1987) 
11:4 Marine Pol’y 285; Donat Pharand, “The Arctic Waters and the Northwest Passage: A Final Revisit” (2007) 
38:1/2 Ocean Devel & Int’l L 3. 
52 Art 123 UNCLOS, see also Koivurova & Molenaar, supra note 51 at 68. 
53 Donald R Rothwell, “The Arctic in International Law: Time for a New Regime?” (2008) 15:1 BJWA 241 at 248. 
54 Casper, supra note 51 at 846. 
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legal responsibilities to protect and preserve the marine environment. Indeed, states are 

competent to set standards regulating the offshore oil and gas industry unilaterally, even if these 

domestic standards would have implications for the use of marine areas in other parts of the 

world. Feder was of the view that these elements resulted in a situation in which the fragmented, 

haphazard system of environmental standard-setting that existed prior to UNCLOS would 

continue to dominate.55 Unfortunately, not much has changed and what Feder described almost 

forty years ago is still true today. 

 

B- Pollution, safety and management standards  

While UNCLOS requires states to adopt rules and standards at the international level to prevent, 

reduce and control pollution from offshore oil and gas activities, there are only a few rules and 

standards that have in fact emerged. Indeed, international conventions adopted at the IMO setting 

pollution, safety and management standards to prevent, reduce and control marine pollution do 

not apply to the regular activities of offshore platforms. 

The Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter 

(London Convention)56 adopted in 1972 as well as the 1996 Protocol,57 which complemented the 

London Convention with more stringent standards, prohibit dumping at sea. Under these 

agreements, any deliberate disposal of wastes or other matter from offshore structures into the 

sea, storage of wastes and other matter in the seabed and subsoil, or the disposal or abandonment 

of man-made structures is prohibited.58 However, dumping explicitly excludes wastes derived 

from the normal operations of offshore platforms.59 The International Convention for the 

Prevention of Pollution from Ships as modified by the Protocol of 1978 relating thereto 

(MARPOL 73/78)60 applies to oil and gas platforms.61 It recognizes that oil constitutes “a serious 

                                                
55 Feder, supra note 35 at 817. 
56 (London), 29 December 1972, (1972) 11 ILM 1294 (entered into force 30 August 1975) [London Convention]. 
57 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 1972, 
(London), 7 November 1996, (1997) 36 ILM 1 (entered into force 24 March 2006) [1996 Protocol]. 
58 Art 1 (4.1) 1996 Protocol. 
59 Art III 1(b)(i) 1996 Protocol; Art 1(4.3) 1996 Protocol; see also Article III 1(b)i) and (c) London Convention. 
60 (London) (17 February 1978), (1978) 17 ILM 546 (entered into force 2 October 1983) [MARPOL 73/78]; this 
convention contains six annexes which set the specific standards for pollution by oil (Annex I), pollution by noxious 
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source of pollution”62 and is aimed at eliminating intentional oil pollution and minimizing 

accidental discharge in the marine environment. It also recognizes that international rules are 

necessary to achieve these goals.63 However, MARPOL 73/78 is also of limited relevance for 

offshore oil and gas activities at the exploration and exploitation stage. Indeed, “discharge” and 

“emission” do not encompass the release of pollution associated with offshore exploration, 

exploitation and processing of petroleum resources.64 There is nevertheless an obligation to 

report the discharge of a harmful substance for the purpose of combating an oil spill.65 Moreover, 

the different optional annexes to MARPOL 73/78 are relevant for offshore installations to address 

all their sources of pollution. Annex I regulates the release of oil residues from machinery spaces 

and deck drainage from offshore oil and gas platforms.66 Similar filtering equipment should be 

used as in ships and the discharge of oil residues is prohibited, unless under a certain 

concentration.67 Annex V on garbage prohibits the discharge of garbage from offshore 

platforms.68 Food waste can be discharged, but only under certain conditions.69 

Adopted in 1991, the OSPAR Convention is an advanced international regulatory framework 

governing oil and gas activities. This regional agreement has some Arctic states as parties, 

namely Denmark, Finland, Iceland and Norway. It applies to the North-East Atlantic and to a 

segment of the Arctic Ocean.70 Referring to the precautionary principle, the polluter-pays 

principle and the need to rely on best available techniques and best environmental practices, the 

OSPAR Convention is aimed at preventing and eliminating pollution from land-based sources, 

                                                                                                                                                        

 
liquid substances in bulk (Annex II), pollution by harmful substances carried in packaged form (Annex III), 
pollution by sewage (Annex IV), pollution by garbage (Annex V) and air pollution (Annex VI). 
61 Art 2(3) (4) MARPOL 73/78. 
62 Preamble MARPOL 73/78. 
63 Ibid.  
64 Art 2(3) b) ii) MARPOL 73/78; Reg 3(3.1) of Annex VI MARPOL 73/78. 
65 Art 8 MARPOL 73/78. 
66 Reg 39 of Annex I MARPOL 73/78. 
67 Oily mixture can be discharged only if the oil content does not exceed 15 parts per million, see Reg 39(2)3) of 
Annex I MARPOL 73/78. 
68 Reg 5 of Annex V MARPOL 73/78. 
69 If food waste that is comminuted or ground and is discharged at least from 12 nautical miles from the nearest land; 
Reg 5(2) of Annex V MARPOL 73/78.  
70 North of 36° north latitude and between 42° west longitude and 51° east longitude, Art 1(a)(i) OSPAR 
Convention. 
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dumping and incineration, offshore oil and gas installations and at protecting marine areas.71 

Compared to the agreements discussed above, it contains the most detailed rules regulating 

offshore oil and gas activities to prevent and eliminate pollution.72 With respect to dumping, 

disused installations or offshore pipelines can be dumped, but only if allowed by permit and if 

they do not result or likely result in adverse effects to human health, living resources, marine 

ecosystems and other activities in the area.73 No specific discharge or emission standards are set, 

but discharges and emissions from offshore sources, “shall be strictly subject”74 to authorization 

or regulation by the state where the activities are taking place. To assess compliance with 

authorizations or regulations, states have to put in place a system of monitoring and inspection.75 

The OSPAR Convention established the OSPAR Commission, which has the power to supervise 

the convention’s implementation and make binding decisions.76  

Pollution resulting from the normal activities of the oil and gas industry is not subject to 

international standards enshrined in conventions. The approach adopted at the international level 

is not to regulate the oil and gas industry, but to ask states to do it at the domestic level. Some 

guidance of what principles the Arctic states should consider when regulating the oil and gas 

industry are nevertheless provided in the Arctic Offshore Oil and Gas Guidelines77 completed 

under the auspices of the Arctic Council’s working groups.78 They are aimed at completing 

existing international rules and standards with more specific requirements to ensure “timely and 

effective measures for protection of the Arctic environment”79 in light of increased hydrocarbon 

activities in the region. The guidelines recognize several environmental law principles, including 

the precautionary approach, the polluter-pays principle and the principle of sustainable 

development.80 

The guidelines ask states to regulate the offshore oil and gas industry and set broad minimal 

elements that should be taken into account. They focus on the planning, development and 

                                                
71 See Art 2 and Annexes I, II, III, V OSPAR Convention.  
72 Art 5 and Annex III OSPAR Convention. 
73 Arts 3, 5, 8 and Annex III OSPAR Convention. 
74 Art 4 (1) of Annex III OSPAR Convention. 
75 Art 4(2) of Annex III OSPAR Convention. 
76 Arts 10, 13 OSPAR Convention. 
77 Supra note 12. 
78 PAME acted as the leading group. The guidelines were updated in 2002 and more recently in 2009.  
79 Arctic Offshore Oil and Gas Guidelines, supra note 12 at 3. 
80 Ibid at 7.  
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decommissioning of oil and gas activities, but not on the transportation stage.81 The Arctic states 

are encouraged to follow these guidelines to harmonize their standards. The guidelines suggest 

that states “urge and, where appropriate, require industry”82 to take account of ecologically and 

culturally sensitive area and consult Arctic communities as well recognize and accommodate 

indigenous peoples’ cultural heritage, values and rights. Among the elements that the guidelines 

indicate should be part of any regulatory approach, the Arctic states have to make sure that oil 

and gas operators have the financial capacity to carry out all aspects of their activities, including 

facing environmental emergencies, cleaning oil spills and decommissioning of facilities.83 The 

guidelines stress that safety and environmental policies should “have equal importance with the 

operator’s other policies and objectives.”84 Ensuring human health and safety is explicitly linked 

to environmental protection and the guidelines encourage setting Health, Safety and 

Environment Committees and training programs to ensure the management or elimination of 

risks.85 Monitoring programs should be in place to assess the impacts of offshore oil and gas 

activities for their entire duration.86 Though they do not specify an organizational framework, the 

guidelines mention that the Arctic states have to monitor compliance through audits, inspections 

and verifications at all stages of oil and gas activities. Compliance reports should be publicly 

available and the Arctic states should have the legal basis to respond to violations and 

noncompliance, for example by having access to installations, documents and equipment at any 

time and the power to issue warnings and injunctions, to withdraw of environmental licences or 

permits and to prosecute.87 The guidelines also favour the coordination of oil and gas activities 

with other uses in the region, including tourism, shipping, fishing and scientific research.88  

The Arctic Offshore Oil and Gas Guidelines, as well as the OSPAR Convention, suggest that 

there is an increased recognition that offshore oil and gas activities should be regulated at the 

regional level. However, these instruments also show that there is great reluctance to establish 

clear limits to the development of oil and gas activities. The Arctic Offshore Oil and Gas 

                                                
81 Ibid at 1, 4. 
82 Ibid at 12. 
83 Ibid; see also at 49. 
84 Ibid at 26. 
85 Ibid at 38-41. 
86 Ibid at 11. 
87 Ibid at 28. 
88 Ibid at 11, see also at 21. 
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Guidelines explicitly recognize that there is a “need to maintain hydrocarbon production rates in 

keeping with sound conservation practices as a means of minimizing environmental impacts.”89 

While not setting those standards, the guidelines acknowledge that international standards should 

be used, as “regulators are regulating a global industry and there is value in using global 

standards wherever practical.”90 The guidelines refer to the obligation under the London 

Convention and 1996 Protocol that no solid wastes be discharged into the sea.91 Moreover, they 

suggest considering a no-discharge standard, or recycling residual drilling fluids and cuttings, 

produced water and chemicals used in the offshore industry.92 They also recognize that there 

should be criteria for “maximum allowable concentration of harmful or hazardous substances”93 

when there is discharge from well-testing, drilling, or production activities. But at the same time, 

the guidelines ask the Arctic governments to set domestic discharge standards and other 

measures, such as taxes, for the variety of aqueous and solid discharges and atmospheric 

emissions resulting from oil and gas activities.94  It is far from clear that the Arctic Offshore Oil 

and Gas Guidelines help change the way international actors perceive regulating the offshore oil 

and gas industry as a domestic issue, with no minimal requirements to consider long-term and 

cumulative impacts of offshore pollution.  

 

C- Preparedness and response standards  

Major oil spills have been disastrous for the marine environment. The 1989 Exxon Valdez oil 

spill, where 11 million gallons of crude oil was released in the waters of Prince William Sound,95 

pressed the international community to take action to prevent and respond to such incidents. As a 

result, the International Convention on Oil Pollution Preparedness, Response and Co-operation 

(OPRC Convention)96 was adopted in 1990 under the auspices of the IMO. This convention 

applies to incidents that could occur in the context of transportation of oil by ship, but also 

                                                
89 Ibid at 7.  
90 Ibid. 
91 Ibid at 32. 
92 Ibid at 31-33, 35. 
93 Ibid at 32. 
94 Ibid at 31, 35. 
95 United States Environmental Protection Agency, “Emergency Management, Exxon Valdez” online: 
<http://www.epa.gov/osweroe1/content/learning/exxon.htm>. 
96 (London), 30 November 1990, (1991) 30 ILM 735, (entered into force 13 May 1993) [OPRC Convention]. 
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during oil production and handling on offshore installations.97 While the preamble recalls “the 

importance of precautionary measures and prevention”, the approach adopted in the OPRC 

Convention is to mitigate the most severe impacts from oil spills, as opposed to preventing them. 

In other words, the approach favoured is not to prevent those incidents, but to put in place a 

response system to address them if and when they do occur.98 There are no rules in the 

convention mandating the use of specific equipment or devices, or requiring training and 

inspection that would ensure that the daily activities on offshore installations are safe.  

The obligations contained in the OPRC Convention are procedural. States are required to set a 

contingency system for preparedness and response domestically.99 These systems are composed 

of a contingency plan and the designation of a competent authority in charge of preparedness and 

response. Preparedness and response systems have to ensure that a minimum of equipment for 

combating oil spills is available, that training programs are in place and that a detailed 

communication and coordination plan is established.100 States also have to ensure that operators 

of offshore units have a pollution emergency plan coordinated with national and, when 

applicable, international authorities.101 Moreover, operators have to report without delay to the 

national authority where there is a probable or actual discharge of oil.102 However, it is unclear to 

what extent the contingency plan must address environmental consequences and restoration of 

the environment. Apart from the clear obligation to notify the IMO and all states that may be 

affected by an oil spill,103 the OPRC Convention only encourages regional cooperation.104 

For a long time, the only instrument that specifically addressed preparedness and response to oil 

pollution incidents in the Arctic context was Chapter 7 of the Arctic Offshore Oil and Gas 

Guidelines. In May 2013, however, the eight Arctic states adopted the Arctic OPRC Agreement 

under the auspices of the Arctic Council.105 It recognizes the threat that oil pollution presents for 

                                                
97 See Preamble OPRC Convention.  
98 Art 1 OPRC Convention. 
99 Art 6 OPRC Convention. 
100 Art 6(2) OPRC Convention. 
101 Art 3 OPRC Convention. 
102 Art 4 OPRC Convention. 
103 Arts 4, 5 OPRC Convention. 
104 Art 10 OPRC Convention. 
105 Agreement on Cooperation on Marine Oil Pollution Preparedness and Response in the Arctic, (Kiruna), 15 May 
2013, online: <http://www.arctic-council.org/index.php/en/document-archive/category/425-main-documents-from-
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the marine environment and indigenous and local populations and that the Arctic states have an 

obligation to protect the Arctic marine environment and to adopt “precautionary measures to 

avoid oil pollution”.106 Similar to the OPRC Convention, its approach is not to prevent such 

incidents, but to “minimize damage” once they occur.107 While this agreement has been more 

than welcome, it does little more than restate the obligations under the OPRC Convention. 

Indeed, the agreement’s objective is to strengthen cooperation, coordination and mutual 

assistance among the Arctic states,108 but the only new obligations are to share information and 

to “endeavour” to conduct joint training.109 The other obligations are those of the OPRC 

Convention to have a domestic oil preparedness and response plan, a competent authority in 

charge of preparedness and response and a notification procedure when an oil pollution incident 

occurs.110  

The Arctic OPRC Agreement refers to the possibility of complementing the agreement with 

appendices, which will further define how cooperation, coordination and mutual assistance will 

take place. The current appendices, however, only provide information on the domestic and 

bilateral contingency plans already in place and set very general guidelines encouraging 

coordination. Furthermore, the agreement does little to further define the obligation to prevent, 

reduce and control pollution in the context of offshore oil and gas activities. Indeed, what 

triggered this agreement was the threat of greater numbers of foreign oil tankers sailing through 

the Arctic. There is no mention in the agreement of offshore oil and gas activities, nor of Chapter 

7 of the Arctic Offshore Oil and Gas Guidelines. These guidelines go further than the Arctic 

OPRC Agreement in specifying that operators of offshore installations should involve numerous 

actors when developing the response plan. These actors include the private oil sector, but also 

health officials, scientists, wildlife experts, trustees of resources and local populations and 

individuals that may be affected by an eventual spill.111 In addition, the guidelines stress the need 

                                                                                                                                                        

 
kiruna-ministerial-meeting?download=1792:agreement-on-cooperation-on-marine-oil-pollution-preparedness-and-
response-in-the-arctic-signed-version-with-appendix> (not in force) [Arctic OPRC Agreement].  
106 Preamble Arctic OPRC Agreement. 
107 Preamble Arctic OPRC Agreement. 
108 Art 1 Arctic OPRC Agreement. 
109 Arts 12, 13 Arctic OPRC Agreement; see also Art 7 on monitoring. 
110 Arts 4, 5, 6 Arctic OPRC Agreement. 
111 Arctic Offshore Oil and Gas Guidelines, supra note 12 at 45. 
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to take account of environmental concerns, such as mammal migration, in contingency planning 

and the need for a map depicting sensitive areas requiring protection.112 The guidelines suggest 

adopting “a multilateral Arctic response plan” that would identify different regions with lead 

response groups with clear roles and responsibilities to coordinate response activities and address 

oil spills.113 However, the Arctic OPRC Agreement does not currently identify such regions, 

relying on already existing contingency plans.114 

 

D- Environmental assessments 

Environmental assessments encompass both EIAs prior to authorizing single projects and SEAs, 

which are broader environmental assessment for plans and programs and even policies and 

legislation. Environmental assessments are not exclusively applicable prior to authorizing oil and 

gas activities. However, these assessments are addressed in this chapter since oil and gas 

activities are typical development activities for which international law requires such 

assessments. The idea that states have to take environmental impacts into account prior to 

decision-making comes from American domestic legislation adopted in the 1960s,115 which was 

then taken up at the international level.116 While a United States’ senate resolution in 1978 

suggested the adoption of an international convention on EIAs, the European Council was the 

first to adopt an international instrument on EIAs in 1985,117 a directive requiring its member 

states to harmonize their EIA procedures.118 The Espoo Convention was then adopted in 1991. 

The Espoo Convention acknowledges the interrelationship between economic activities and their 

environmental consequences and the need to inform decision-makers to ensure that they make 

environmentally sound decisions. The convention establishes how states should conduct EIAs 

                                                
112 Ibid at 44.  
113 Ibid. 
114 See especially the appendices of the Arctic OPRC Agreement. 
115 National Environmental Policy Act of 1969, Pub L 91-190, 42 USC 4321-4347. 
116 Timo Koivurova, “Transbounday Environmental Impact Assessment: An Introduction” in Kees Bastmeijer & 
Timo Koivurova, Theory and Practice of Transboundary Environmental Impact Assessment (Leiden: Martinus 
Nijhoff Publishers, 2008) 1 at 9. 
117 The Nordic Environmental Protection Convention, (Stockholm), 19 February 1974, (1974) 13 ILM 511 (entered 
into force 5 October 1976) between Denmark, Finland, Norway and Sweden was adopted before the EC directive, 
but contained a rudimentary transboundary EIA procedure; Koivurova, supra note 116 at 9. 
118 Ibid. 
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when a proposed activity on their territory may have environmental impacts on the territory of 

another state. As stated in the convention, the general objective of these EIAs is to “prevent, 

reduce and control significant adverse transboundary environmental impact.”119 An EIA 

determines “the likely impact of a proposed activity on the environment”120 and has to be 

conducted prior to decision-making.121 “Impact” is defined broadly and includes effects on 

“human health and safety, flora, fauna, soil, air, water, climate, landscape and historical 

monuments or other physical structures or the interaction among these factors”122 as well as 

cultural and socio-economic conditions influenced by these factors. While the Espoo Convention 

encourages the application of EIA principles to policies, plans and programs, it only requires 

them at the project level, i.e. before the specific activities that may have transboundary 

environmental impacts are authorized.123 Offshore exploration for oil and gas is not specifically 

subject to EIAs under the Espoo Convention, but the parties can agree to subject this activity to 

transboundary EIAs.124 Offshore production and the building of large-diameter oil and gas 

pipelines are enumerated in Appendix I and, as a result, are proposed activities that require 

transboundary EIAs, but only when they may have significant adverse transboundary impact.125  

The Espoo Convention sets an EIA procedure involving early notification by the state of origin 

of proposed activities, preparation of documentation on those activities, public participation and 

consultation with states that may be affected by the activities.126 The convention also stresses that 

in the consultation phase, possible alternatives to the activities have to be considered, including a 

no-action alternative.127 The state of origin has to make its final decision based on the EIA 

documentation, public comments and the outcome of state consultations. The state of origin 

needs to submit the reasons for its decision to the states likely to be affected by the activity.128 

The Espoo Convention also envisages the possibility of post-project analysis, for example to 

monitor compliance with the conditions part of the authorization or approval of the activity, or to 

                                                
119 Art 2(1) Espoo Convention. 
120 Art 1 Espoo Convention. 
121 Art 2 Espoo Convention. 
122 Art 1(vii) Espoo Convention.  
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determine the effectiveness of mitigation measures.129 Moreover, research programs are 

encouraged to improve the qualitative and quantitative methods used in EIAs, to search for 

environmentally sound alternatives to proposed activities and ways to apply EIAs at the macro-

economic level.130 The Espoo Convention only sets minimum standards for transboundary EIAs 

and states can adopt more stringent standards in bilateral or multilateral agreements.131  

In 2003, over 10 years after the adoption of the Espoo Convention, the Protocol on Strategic 

Environmental Assessment (SEA Protocol)132 was adopted. The protocol recognizes the need to 

extend EIAs to plans, programs, policies and legislation. Its objectives are “to provide for a high 

level of protection of the environment”133 and to make sure that environmental concerns, 

including health, are thoroughly taken into account.  According to the SEA Protocol, plans and 

programs concerning oil and gas activities, especially offshore hydrocarbon production, large-

diameter oil and gas pipelines and major storage facilities for petroleum and petrochemical 

products, should be subject to SEAs.134 The SEA Protocol is more specific than the Espoo 

Convention as to what steps should be followed in the environmental assessment: screening, 

scoping, preparation of the environmental report, decision and monitoring. Moreover, it 

explicitly refers to the obligation for states to recognize that environmental and health 

organizations or groups play an important role in SEAs.135 In addition to the general provisions 

for public participation and consultation of states that may be affected by plans and programs, 

health authorities should be consulted at all stages of the assessment.136 SEAs should also apply 

“to relevant international decision-making processes and within the framework of relevant 

international organizations.”137 The integration of environmental considerations prior to the 

adoption of policies and legislation is only encouraged.138  

The codification of the Espoo Convention and the SEA Protocol shows that there is an increased 

awareness that the assessments are necessary to prevent and reduce, through mitigating 

                                                
129 Art 7 and Appendix V Espoo Convention. 
130 Art 9 Espoo Convention. 
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measures, the impacts of development activities. It also shows a move towards expanding those 

assessments to plans and programs and, eventually, to policies and legislation. However, in the 

context of the development of oil and gas activities in the Arctic, only the production stage and 

the building of large diameter pipelines are considered as having important environmental 

impacts that require EIAs. The decision to drill further north is not subject to any SEA that 

would take account of the regional and cumulative impacts of five Arctic coastal states 

undertaking such development more less at the same time.  

In 1997, under the umbrella of the Arctic Council in a transitional period following its creation, 

the AEPS developed the Environmental Impact Assessment Guidelines.139 These guidelines 

provide general insights to all parties involved in development activities as to how EIAs, whether 

transboundary or not, should be conducted in the Arctic context. They do not recommend any 

specific type of environmental assessment.140 The guidelines nevertheless refer to specific 

conditions and concerns that should be taken into account in the Arctic region. These conditions 

and concerns include the climate, the presence of areas of special importance and simple 

ecosystems, the slow breakdown of contaminants, the vulnerability of the Arctic environment to 

cumulative impacts, the specific socio-cultural conditions and the need to integrate indigenous 

peoples and their traditional knowledge in EIAs.141 As the guidelines put it, “[s]ince most Arctic 

countries have only part of their territorial lands and waters in the Arctic, national laws do not 

always take into account the sensitivity of arctic areas, which may require lower threshold 

levels.”142 Under the guidelines, oil and gas activities are subject to EIAs as part of “non-

renewable natural resources”.143 

The Environmental Impact Assessment Guidelines describe the steps that should be part of EIAs: 

screening, scoping, gathering baseline information, making impact prediction and evaluation, 

preparing an EIA document, making a decision on the significance of impacts, setting mitigation 

measures and monitoring programs. As to what is specific to the Arctic region, what is 

                                                
139 AEPS, Guidelines for Environmental Impact Assessment (EIA) in the Arctic, (Finland: Finnish Ministry of the 
Environment, 1997) online: <http://ceq.hss.doe.gov/nepa/eiaguide.pdf> [Environmental Impact Assessment 
Guidelines]. 
140 Ibid at 5. 
141 Ibid at 4, 8, 9, 12, 21, 37, 38; see also Appendix II. 
142 Ibid at 12. 
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considered in impact prediction and evaluation are not only the direct impacts from the project, 

but also indirect impacts on health, culture, society and the cumulative impacts from diverse 

development activities in a broader ecological and developmental context.144 Furthermore, a 

multidisciplinary approach should be favoured because of the special connection between the 

natural environment and Arctic socio-economic conditions.145 The spatial and temporal limits of 

the EIA must take account of a larger affected area and a longer period of time to conduct the 

assessment than in the southern part of the Arctic states due to the specificities of the Arctic 

environment.146 This is also the case for monitoring programs, which involve greater costs than 

in other regions, because of remoteness and extreme environmental conditions.147 The guidelines 

further underline that uncertainties are especially present in the Arctic context, due in part to the 

lack of baseline information, but also to the difficulties in determining cumulative and socio-

cultural impacts.148 The guidelines stress the importance of a precautionary approach in light of 

these uncertainties.149 The guidelines argue for the application of EIAs not only at the single 

project level, but also for SEAs in the development of policies, plans and programs.150 Decisions 

on the significance of the impacts and the need for mitigation measures and monitoring programs 

should take into account the level of public concern, scientific evidence, social values and quality 

of life, impacts on ecological systems, existing environmental standards and the sensitivity of the 

Arctic region.151 However, the guidelines do not specify how EIAs should be taken into account 

in the final decisions authorizing the projects.152 

The Environmental Impact Assessment Guidelines promote an approach aimed at establishing an 

open and transparent dialogue between developers, indigenous peoples and other groups with an 

interest or likely affected by the development project. While challenging due to the cultural and 

socio-economic conditions and remoteness of the Arctic region, public participation and the 

consultation of indigenous peoples and use of their traditional knowledge should be part of all 

                                                
144 Ibid at 19. 
145 Ibid at 9. 
146 Ibid at 21. 
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149 Ibid at 9-10, 23. 
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EIA steps, from the time a project is first proposed to monitoring programs.153 To ensure full 

participation in the Arctic context and to take account of cultural differences, meetings should be 

planned imaginatively and not necessarily according to the standard hearing format.154 Moreover, 

the integration of traditional knowledge may require new ways of collecting information, thereby 

lengthening the EIA process.155 The guidelines acknowledge that “developers, indigenous people 

and other groups can have widely differing world views through which they interpret assessment 

findings, and judge the significance of the findings.”156 They may have different values, 

“including non-monetary values of the Arctic and its environment”.157 Nevertheless, public 

participation is essential to provide the information necessary to undertake the EIA, but also to 

ensure the fairness, balance, accountability and acceptability of the final decisions.158 Effective 

involvement requires the establishment of understanding and trust among all the actors.159  

While they are the most detailed and advanced guidelines on how to conduct environmental 

assessments in the Arctic, the Environmental Impact Assessment Guidelines were not followed 

by concrete actions to further develop, publicize and apply them. As Koivurova stresses, they 

were left on the shelf to be used by “the occasional environmental enthusiast or an EIA 

researcher.”160 In the offshore oil and gas context, they were somewhat superseded by Chapter 3 

of the Arctic Offshore Oil and Gas Guidelines which is dedicated to environmental 

assessments.161 However, this chapter not only does not refer to the Environmental Impact 

Assessment Guidelines, but it is also less detailed than the Environmental Impact Assessment 

Guidelines with respect to the Arctic-specific conditions relevant for environmental assessments. 

Chapter 3 generally recognizes that the Arctic states may use different approaches to undertake 

environmental assessments, such as regional assessments, an ecosystem-based approach, SEAs 

and land use and planning. It refers to the precautionary principle as relevant when data is 

insufficient to define the risk involved.162 Chapter 3 of the Arctic Offshore Oil and Gas 
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Guidelines also recommend the use of SEAs on a regional basis to determine the potential 

impacts of oil and gas activities and identify potential and existing protected, sensitive and 

culturally important areas in the Arctic region.163 Unlike the Environmental Impact Assessment 

Guidelines, it puts less emphasis on the link between public participation and the fairness, 

accountability and acceptability of the final decisions made following EIAs.  

 

II- SHARED UNDERSTANDINGS: DETERMINING THE 

STRENGTH OF THE OBLIGATION TO PREVENT, REDUCE 

AND CONTROL POLLUTION FROM OFFSHORE OIL AND 

GAS ACTIVITIES 

The previous part shows that there are in fact very few rules and standards that have been 

developed specifically to regulate offshore oil and gas activities. I argue that in order to 

determine the strength of these rules and standards, they have to be analyzed in their social 

context. In the Arctic, the relevant actors contributing to shared understandings on what it means 

to prevent, reduce and control pollution from offshore activities are of course the Arctic states 

themselves, but also international courts and tribunals that have defined the obligation in similar 

contexts, international legal scholars who have analyzed the development of these resources in 

the Arctic region, international organizations and NGOs overseeing this development and the oil 

and gas industry.164  

Analyzing the shared understandings surrounding the obligations to prevent, reduce and control 

pollution from offshore oil and gas activities reveals the politics behind the development, 

interpretation and application of this obligation. It shows how certain meanings are 

systematically favoured, illustrating that biases structure legal discourse.165 Those biases explain 

                                                
163 Ibid at 17. 
164 This chapter’s analysis of the role of the international community of practice on offshore oil and gas activities 
leaves aside indigenous peoples, in part because they hardly participate in international forums where decisions 
concerning those activities take place, and in part because an in-depth analysis of indigenous peoples’ environmental 
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165 Martti Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument, Reissue with a 
New Epilogue (Cambridge: Cambridge University Press, 2005) at 607; see also CHAPTER I. 
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why, although all kinds of legal arguments can be made, some arguments are likely to win over 

others. In the oil and gas context, the international community of practice has primarily focused 

on states’ rights to exploit oil and gas in the Arctic subsoil. Indeed, there has been little move 

towards a proactive, precautionary and ecosystem approach. An approach that would ensure that 

international rules are in place before oil and gas activities expand and that would take account 

of the industry’s cumulative and long-term impacts on the environment has been excluded. 

Rather, what has been favoured is a development-first approach. The different actors understand 

the obligation to prevent, reduce and control pollution from offshore activities essentially in 

procedural terms. Indeed, international actors have focussed on national and sometimes bilateral 

oil and gas contingency plans for offshore installations and EIAs for single projects only. While 

there are certainly shared understandings building up to support the view that the oil and gas 

industry cannot develop petroleum resources without regard to environmental impacts, states’ 

obligations remain minimal, narrow in scope to allow to the greatest extent the development of 

these resources. 

 

A- The Arctic states  

There is a strong reluctance from the Arctic states to establish clear limits to the development of 

oil and gas activities. The Arctic states, especially the five coastal states, have expressed their 

commitment to the law of the sea in the development of the Arctic. They regard UNCLOS and its 

rights and obligations, which are considered part of customary international law,166 as sufficient 

to ensure the protection of the marine environment.167 However, understandings are building on 

the idea that the obligation to prevent, reduce and control pollution from offshore oil and gas 

activities requires a regional preparedness and response plan for the entire region. Moreover, 

EIAs are understood as an intrinsic component to the obligation to prevent, reduce and control 

pollution, but only when these assessments are for single projects. Integrated and regional 

planning through SEAs and assessments of cumulative and long-term impacts are not considered 

                                                
166 Except for the provisions concerning mandatory dispute settlement procedures set out in Part XV, see Erik J 
Molenaar, “Climate Change and Arctic Fisheries” in Timo Koivurova, E Carina H Keskitalo & Nigel Bankes (eds), 
Climate Governance in the Arctic (New York: Springer, 2009) 119 at 151. 
167 Ilulissat Declaration, (Ilulissat), 28 May 2008, 48 ILM 372; Tromsø Declaration, (Tromsø), 29 April 2009, 
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essential components of environmental assessments. There is no support for setting regional 

pollution standards. While the Arctic states are not against the development of safety and 

management standards, they leave it to the industry itself to develop them and there is no support 

for an organization aimed at reviewing, developing and ensuring compliance with such 

standards. As I demonstrate in this part, the Arctic states’ understanding of the obligation to 

prevent, reduce and control pollution from offshore oil and gas activities is clearly in line with a 

neoliberal way of conceiving development. They have focused on asserting property rights, 

resource extraction and “managing” rather than preventing environmental damage. Such damage 

becomes relevant only when it is so severe and direct that it cannot be ignored.   

All of the Arctic states are parties to UNCLOS, except the United States. The United States and 

the other Arctic states have on numerous occasions expressed a general commitment to the 

agreement, supporting the view that most of the agreement reflects custom.168 However, the 

Arctic states do little to provide a substantive meaning to the obligation to prevent, reduce and 

control pollution from offshore oil and gas activities. As stated in the Ilulissat Declaration and 

shown in their subsequent practice, their focus is on settling their sovereignty claims pursuant to 

UNCLOS, but not so much on addressing environmental issues.169 In what has been labeled the 

“do nothing” declaration,170 the Arctic coastal states refer in the Ilulissat Declaration to their 

willingness to strengthen existing measures and develop new measures, but mainly with respect 

to ship-based pollution. The problem with the Arctic states’ stated commitment to the obligations 

contained in UNCLOS is that they are followed by scarce concrete actions to prevent, reduce and 

control pollution from offshore sources.  

Ratification of or accession to an international convention is not always indicative of states’ 

willingness to follow its rules. However, there is a strong correlation between the fact that all of 

the Arctic states are parties to the OPRC Convention171 and that they have established domestic 

contingency plans, response authorities and adopted several bilateral agreements to coordinate 

                                                
168 Arctic Environment Protection Strategy, (1991) 30 ILM 1624; Ilulissat Declaration, supra note 167 at 1; Tromsø 
Declaration, supra note 167 at 1. 
169 Clote, supra note 36 at 235. 
170 Casper, supra note 51 at 858.  
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their efforts to address major oil pollution incidents.172 Canada has concluded two agreements 

with its neighbours, the Agreement between Denmark and Canada for Cooperation Relating to 

the Marine Environment173 and the Canada-United States Joint Marine Pollution Contingency 

Plan (Canada-US JCP).174 The United States also has an agreement with the Russian Federation 

on cooperation in combating emergency oil spills in the Bering and Chukchi Seas.175 In addition 

to its agreement with the United States, the Russian Federation has bilateral agreements with 

Finland176 and Norway.177 Among some of the Arctic states, there is the Agreement between 

Denmark, Finland, Iceland, Norway and Sweden concerning Cooperation in taking Measures 

against Pollution of the Sea by Oil or Other Harmful Substances.178 These bilateral and regional 

agreements identify the procedures for notification of an eventual spill, assessment of the 

situation, measures that should be used to contain, disperse and wash the oil. Moreover, these 

agreements identify the authorities in charge of coordinating the response activities and exercises 

and training activities that should be undertaken.  

While the Arctic states have adopted the Arctic OPRC Agreement, it does not yet set a 

contingency plan for the entire Arctic region. The Arctic Council created the Emergency 

Prevention, Preparedness and Response Working Group (EPPR) as one of its working groups.179 

This working group has provided general information on how to address an oil spill in the Arctic 

region. While not a response organization, the EPPR has released a Field Guide for Oil Spill 

                                                
172 See EPPR, “National Emergency Prevention” online: <http://eppr.arctic-council.org/>. 
173 Agreement between Denmark and Canada for Cooperation Relating to the Marine Environment, (Copenhagen), 
26 August 1983, (1984) 23 ILM 269. 
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175 Agreement Between the Government of the United States of America and the Government of the Union of Soviet 
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Response in Arctic Waters in 1998.180 To complement this document, the EPPR elaborated the 

Arctic Shoreline Clean-up Assessment Technique Manual in 2004.181 Furthermore, in 2002 the 

EPPR has released a series of maps identifying internationally important biological resources at 

risk from oil spills in the Arctic and, more specifically, protected areas, subsistence populations, 

priority risk areas and species at risk (birds, fish, mammals) per region.182 In 2011, the EPPR 

released a report on the Behaviour of Oil and Other Hazardous Substances in Arctic Waters,183 

which provides, among other information, information on the transport, production and storage 

of oil and risks associated with them, behaviour of oil under such circumstances and methods 

currently available to respond to spills. More recently, the EPPR published a report on 

Recommended Practices in the Prevention of Arctic Marine Oil Pollution Project (Recommended 

Practices report) that summarizes the existing conventions, regulations, standards, guidelines 

and plan and identifies practices that help prevent oil pollution incidents.184  

Preparedness and response to oil pollution incidents is an area where there is cooperation among 

states to prevent, reduce and control oil pollution. For a long time, the current patchwork of 

bilateral agreements was considered sufficient to address an eventual oil spill in the Arctic 

region. Indeed, at the 2000 Ministerial Meeting, the Arctic Council concluded along with a report 

prepared by the EPPR that: 

[…] international conventions and instruments currently in force, adopted or still 
under preparation appear to cover the present needs for Arctic cooperation in the 
field of prevention of, preparedness for and response to environmental 
emergencies on land or sea.185 

Almost ten years later, the Arctic Council called in 2009 for “the development and 

implementation of suitable national and international regulations… for pollution prevention, 

                                                
180 Field Guide, supra note 27. 
181 Edward H Owens & Gary A Sergy, The Arctic SCAT Manual: A Field Guide to the Documentation of Oiled 
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reduce accident risk, and facilitate effective emergency response.”186 In 2011, it went further and 

established a Task Force to “develop an international instrument on Arctic marine oil pollution 

preparedness and response”.187 The Task Force led to the adoption, in 2013, of the Arctic OPRC 

Agreement analyzed above.188 However, the main driver of such change is not so much the desire 

to regulate offshore oil and gas activities, but the increase in shipping and oil tankers through the 

Arctic region.189 Furthermore, the Arctic OPRC Agreement still does not provide a regional plan, 

but only encourage cooperation and coordination in this regard. While it refers to the need to 

apply preparedness and response systems to areas beyond national jurisdiction “as 

appropriate”,190 it is unclear to what extent waters beyond national jurisdiction will be part of the 

regional plan and the agreement does not contribute to clarifying states’ obligation in that regard. 

With respect to EIAs and SEAs, Iceland, the Russian Federation and the United States are not 

parties to the Espoo Convention and only Finland and Norway are parties to the SEA Protocol. 

Nevertheless, all of the Arctic states have a domestic procedure for EIAs.191 However, it is 

unclear to what extent these EIAs procedures, which are most often elaborated from a southern 

perspective, take account of the Arctic’s special conditions.192 Moreover, there has been a move 

by some Arctic states to change the requirements of EIAs to accelerate the development of oil 

and gas. Canada is a prominent example of such a move.193 The new Canadian measures are far 

from being in line with what was in the Environmental Impact Assessment Guidelines. This is 

particularly true for the spatial and temporal limits of environmental assessments which have to 

be greater according to the guidelines to take due account of the Arctic environment’s 
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specificities.194 As for SEAs, many of the Arctic states have adopted legislation and policies 

suggesting their application to plans and programs.195 However, SEAs are encouraged by the 

Arctic states rather than required or implemented. It is unclear to what extent they are considered 

necessary for the development of oil and gas in new areas.  

From the start, the Arctic Council supported the Espoo Convention.196 Recently, it urged the 

Arctic states to conduct EIAs in the context of the “exploration, development, transport and 

storage of oil”.197 AMAP, an Arctic Council working group dedicated to monitoring activities, 

released important reports, such as the Arctic Oil and Gas 2007 and the ACIA reports.198 These 

assessments helped build baseline information and raise awareness of the impacts of human 

activities in the region. Moreover, the Arctic Council recognized that an “integrated assessment 

of multiple drivers of Arctic change”199 is necessary to make recommendations on the future of 

the region. Compared to the region subject to the OSPAR Convention, however, the Arctic region 

does not have an institutional framework that enables the harmonization of monitoring methods 

and consideration of transboundary and cumulative impacts. Furthermore, current monitoring 

activities and assessments in the Arctic region are not part of a procedure such as EIAs and SEAs 

where environmental impacts of increased offshore oil and gas activities would not only to be 

assessed, but would also inform decision-making. There is currently a gap between the research 

conducted on an ad hoc basis on the state of the Arctic environment, the uncertainties involved in 

developing numerous human activities simultaneously in a virtually pristine environment and the 

current attitude of the Arctic states granting exploration and exploitation authorizations without 

conducting SEAs. In other words, while the Arctic states encourage monitoring activities 

generally, they are still reluctant to adopt an integrated and ecosystem approach whereby their 

decisions would fully take into account environmental considerations in developing the Arctic.  

There is little support among the Arctic states for the regulation of the oil and gas industry at the 

international level with regard to its discharges and emissions and safety and management 

                                                
194 Environmental Impact Assessment Guidelines, supra note 139 at 21. 
195 Koivurova, “EIA”, supra note 191 at 270.  
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practices that may have an impact on the Arctic environment. Among the instruments that 

incidentally regulate pollution from oil and gas activities, all of the Arctic states are parties to the 

London Convention, but Finland, the Russian Federation and the United States are not parties to 

the 1996 Protocol, which prohibits all dumping at sea. The eight Arctic states are parties to 

MARPOL 73/78. These international conventions are aimed at regulating shipping, even if they 

also incidentally apply to offshore oil and gas activities. There are no discussions at the Arctic 

Council or other forums comprising the Arctic states to set minimum standards or programs to 

reduce pollution from discharges of produced waters, chemicals or emissions involved in the 

regular activities of offshore installations.200  

Under the Arctic Council, PAME developed the Arctic Offshore Oil and Gas Guidelines and the 

Guidelines for the Transfer of Refined Oil and Oil Products in Arctic Waters.201 Moreover, in 

2009, the Arctic Council recognized that the Arctic Offshore Oil and Gas Guidelines should be 

considered by all the Arctic states “as minimum standards in national regulations”.202 As stated 

by the Arctic Council, almost all Arctic states have health, safety and environment committees 

for offshore oil and gas installations, which is one of the elements recommended under the Arctic 

Offshore Oil and Gas Guidelines.203 However, the Arctic Offshore Oil and Gas Guidelines are 

not a panacea. Contrary to AMAP’s recommendation in the Arctic Oil and Gas Assessment, no 

assessment of the industry’s degree of compliance with domestic legislation and policies was 

undertaken.204 Nevertheless, the Arctic states have shown some interest in setting international 

standards or regulations with regard to what would be the minimal goals that the industry has to 

achieve to protect the Arctic environment. In 2011, the Arctic Council asked the EPPR to 

develop recommendations and/or best practices to prevent marine oil pollution. It led to the 

Recommended Practices Report. However, the report shows that the Arctic Council is currently 

gathering information on existing laws and regulations, as well as health and safety procedures, 

risk management systems and practices of the Arctic states. While very general safety standards 

and procedures can be identified, EPPR’s report represents at the current stage more a 

                                                
200 Olav Schram Stokke & Geir Hønneland, International Cooperation and Arctic Governance: Regime 
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compilation of existing instruments and practices, than recommendations on how to prevent oil 

spills in the Arctic. In addition, it does not address pollution standards at all. Providing a series of 

recommendations for the “the effective management of activities in the Arctic marine 

environment”,205 the Arctic Ocean Review report released in 2013 further confirms that the 

Arctic states rely on industry-set standards to fulfil their obligation to prevent, reduce and control 

pollution from offshore oil and gas activities.206 Through the focus on recommendations and best 

practices, there is also the risk that the Arctic states essentially leave it to the oil and gas industry 

to regulate itself, without reviewing the adequacy and appropriateness of the technologies and 

practices used by oil and gas operators and whether they in fact achieve concrete results to 

protect the environment. 

 

B- International courts and tribunals 

Different adjudicatory bodies have jurisdiction to interpret states’ obligation to prevent, reduce 

and control pollution from offshore hydrocarbon activities. UNCLOS proposes four alternative 

means of dispute settlement.207 Member states can choose to submit their disputes to the 

International Tribunal for the Law of the Sea (ITLOS) established under Annex VI of UNCLOS. 

Moreover, disputes can be submitted to the International Court of Justice (ICJ), or an arbitral 

tribunal constituted under Annex VII of UNCLOS, or a special arbitral tribunal established under 

Annex VIII. Depending on the obligations that may arise from other international instruments, 

other forums are also available. There have been no cases specifically addressing the 

development of offshore oil and gas activities and the scope of states’ obligation in that regard. 

Cases from the ITLOS on the development of industrial activities harmful to the environment, 

land reclamation activities and use of the Area, i.e. the deep seabed beyond national jurisdiction, 

nevertheless shed some light on how international courts and tribunals conceive states’ 

obligation to prevent, reduce and control pollution. These cases show that there is a consensus 

that the obligation to prevent, reduce and control pollution implies the procedural obligation to 

                                                
205 PAME. The Arctic Ocean Review Project, Final Report, (Phase II 2011-2013), (Kiruna May 2013) online: 
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conduct an EIA prior to authorizing projects that may have significant transboundary impacts. 

This procedural obligation in turn involves notification prior to undertaking the project, 

cooperation in finding ways to mitigate the adverse impacts and monitoring activities of these 

impacts. Furthermore, the principle of sustainable development has been recognized as requiring 

states to take account of the environment when undertaking development activities. However, 

there are important debates with respect to the recognition of the precautionary principle or 

approach. Judges also disagree on how to assess environmental evidence and the ITLOS should 

or can consider cumulative and long-term impacts. 

The ICJ has not interpreted states’ obligation to prevent, reduce and control pollution in the 

context of UNCLOS. Some ICJ cases, especially the Gabčíkovo-Nagymaros Project case and the 

Pulp Mills case,208 do shed light on the obligation to protect the environment, but outside of the 

law of the sea context. They are analyzed in Chapter V in the context of the obligation to protect 

and conserve biodiversity. These ICJ cases recognized the principle of sustainable development, 

the customary rules of prevention and EIAs. However, the ITLOS went further in the 

development of international environmental law. The 2001 MOX Plant case (provisional 

measures)209 was the first case where the ITLOS considered environmental obligations in the 

context of development activities. At issue was the authorization and commissioning of the 

MOX plant, a nuclear reprocessing facility that is part of a greater nuclear complex, located at 

the Sellafield site in the United Kingdom on the coast of the Irish Sea. Ireland claimed that by 

authorizing the commissioning of the MOX plant, the United Kingdom failed to take the 

necessary measures under UNCLOS to prevent, reduce and control pollution of the marine 

environment by intended or accidental discharges of radioactive materials or waste210 and to 

cooperate with Ireland to share information and carry out a proper EIA.211 These issues were to 

be dealt with on the merits before the Annex VII arbitral tribunal and potentially concurrently by 

the OSPAR arbitral tribunal and the European Court of Justice. Indeed, the alleged violations 

could fall under UNCLOS, the OSPAR Convention or fall under the competence of the European 
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Community in regard to the protection of the environment.212 Before the ITLOS, Ireland made a 

request for provisional measures to suspend the authorization of the MOX plant, or decide on 

other measures aimed at preventing the plant from commencing its operations.  

In the MOX Plant case (provisional measures), the ITLOS found that it had jurisdiction to 

determine whether provisional measures were necessary to preserve the rights of the parties or to 

prevent serious harm to the marine environment before the constitution of the Annex VII arbitral 

tribunal.213 The tribunal considered the United Kingdom’s assurances that there would be no 

marine transport of radioactive material, import or export of nuclear fuel prior to the Annex VII 

arbitral tribunal’s constitution and that the commissioning of the plant was not irreversible. 

Based on these assurances, the ITLOS ordered that Ireland and the United Kingdom cooperate to 

exchange information, monitor risks or effects and “devise, as appropriate, measures to prevent 

pollution of the marine environment”214 concerning the operation of the MOX plant. The ITLOS 

did not decide, based on the evidence adduced by Ireland and contested by the United Kingdom, 

whether there would be an irreparable prejudice caused to the marine environment. The tribunal 

found that the provisional measures requested by Ireland were not necessary in the 

circumstances,215 but that “prudence and caution”216 was nevertheless required. As a result, the 

ITLOS granted some procedural measures other than those requested by Ireland. By finding that 

Ireland’s provisional measures were not necessary while granting provisional measures 

mandating cooperation, the ITLOS’s ruling seems contradictory, as pointed out by Judge ad hoc 

Székely in his separate opinion.217  

The contradiction in the tribunal’s ruling and the judges’ separate opinions show that, within the 

ITLOS, there are conflicting views on what the obligation to prevent, reduce and control marine 

                                                
212 The MOX Plant case has become an example of forum shopping, where Ireland had simultaneous cases before 
the OSPAR arbitral tribunal for access to information under Article 9 of the OSPAR Convention, which was rejected 
(Dispute Concerning Access to Information under Article 9 of the OSPAR Convention, (Ireland v United Kingdom) 
(2003), PCA); procedural measures under the arbitral tribunal of Annex VII of UNCLOS, which upheld the ITLOS’ 
measures (MOX Plant Case (Ireland v United Kingdom) (2003), PCA and the European Court of Justice (ECJ), 
which held that it was the ECJ that had jurisdiction to hear the case (MOX Plant Case (Ireland v United Kingdom), 
[2006] ECJ C-459/03. These cases are not analyzed, as they do not discuss the obligation to prevent, reduce and 
control pollution.  
213 See Art 290 UNCLOS on provisional measures. 
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215 Ibid at para 81. 
216 Ibid at para 84. 
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pollution entails. At one end of the spectrum, some judges have framed states’ obligation to 

prevent, reduce and control marine pollution in the context of Article 193 of UNCLOS, which 

focuses on states’ sovereign right to exploit their natural resources. These judges found that “the 

introduction of some very small amounts of liquid and gaseous substances and energy into the 

marine environment of the Irish Sea”218 did not constitute an irreparable prejudice to Ireland’s 

rights or serious harm to the marine environment occurring before the constitution of the Annex 

VII arbitral tribunal.219 Moreover, they were of the view that the existence of a national 

environmental impact statement, a study prepared for the European Communities Commission, 

appropriate bodies regulating environmental protection and “some bilateral contacts between the 

parties”220 were sufficient to fulfil the procedural components of the United Kingdom’s 

obligation towards Ireland.221  

At the other end of the spectrum, Judge ad hoc Székely was of the view that the tribunal did not 

fully or adequately consider the evidence brought by Ireland. While the MOX plant was added to 

already existing nuclear facilities at the Sellafield site, the ITLOS looked at the plant in isolation 

from the broader nuclear complex. Judge ad hoc Székely was of the view that, as a result, the 

tribunal overlooked the cumulative impacts this new plant would add and the lack of a “proper 

safety culture” already existing at the Sellafield site, as shown in some domestic reports.222 

Furthermore, according to Judge ad hoc Székely, the tribunal failed to properly apply UNCLOS’ 

provision on the need to conduct environmental assessments prior to projects.223 Indeed, the 

ITLOS considered sufficient the national environmental impact statement to fulfil the United 

Kingdom’s obligation. However, the national environmental impact statement contained 

unilateral assertions not supported by any scientific or technical assessment of the impacts on the 

marine environment, including from the transport or discharge of radioactive material, nor any 

                                                
218 MOX Plant Case (Ireland v United Kingdom) (2001), Provisional Measures, ITLOS No 10 (Separate opinion of 
Judge Anderson). 
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measures to prevent, reduce or control any potential environmental impacts.224 According to 

Judge ad hoc Székely, the United Kingdom’s obligation to conduct an EIA was more than 

procedural and required an “adequate” EIA.225  

The MOX Plant case (provisional measures) also raised the issue of whether the obligation to 

prevent, reduce and control pollution from development activities encompassed elements of the 

precautionary principle or approach. The joint statement of seven judges underlined that there 

was “an almost total lack of agreement on the scientific evidence with respect to the possible 

consequences of the operation of the MOX plant on the marine environment.”226 As Judge ad 

hoc Székely pointed out, the ITLOS gave the benefit of the doubt to the United Kingdom without 

fully assessing the evidence when it found that if there were a pollution risk to the marine 

environment, it would be “infinitesimally small”.227 In his separate opinion, Judge Wolfrum 

warned against the risk of applying the precautionary principle in such a way that provisional 

measures would be automatically granted when there is a plausibility that states’ rights might be 

prejudiced or that there would be a risk of a serious harm to the marine environment. In his view, 

the assessment of the MOX plant’s impacts on the marine environment should be dealt with on 

the merits by the Annex VII arbitral tribunal. However, it is difficult to see how the tribunal 

could decide whether the commissioning of the MOX plant affected Ireland’s rights or caused 

serious harm to the marine environment without some kind of assessment of the evidence. Some 

elements of the precautionary principle or approach were nevertheless recognized. The ITLOS 

found that “prudence and caution”228 were necessary and that the states had to “devise, as 

appropriate, measures to prevent pollution of the marine environment which might result from 

the operation of the MOX plant.”229 However, the tribunal did not look substantively at whether 

there was a lack of scientific certainty as to the impacts of the MOX plant.   

                                                
224 Separate opinion of Judge ad hoc Székely, supra note 217 at paras 12-16 relying also on Arts 194, 204, 205, 207 
UNCLOS. 
225 Ibid at para 17.  
226 Joint Declaration of Judges Caminos, Yamamoto, Park, Alk, Marsit, Eiriksson, and Jesus, supra note 222. 
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110 

In the Land Reclamation case (provisional measures) of 2005,230 the ITLOS analyzed states’ 

obligation to prevent, reduce and control marine pollution resulting from land reclamation 

activities undertaken by Singapore to delimit the boundary of its territorial waters. In that case, 

Malaysia was seeking provisional measures before the constitution of an Annex VII arbitral 

tribunal to force Singapore to suspend its land reclamation activities to preserve Malaysia’s 

rights to maritime access to its coastline and to preserve the marine and coastal environment.231 

In its decision, the ITLOS recalled that “the duty to cooperate is a fundamental principle in the 

prevention of pollution of the marine environment under Part XII of the Convention and general 

international law.”232 As in the MOX Plant case (provisional measures), it held that “prudence 

and caution”233 required the establishment of provisional measures. These measures mandated 

Singapore to commission a joint study by a group of independent experts to determine the effects 

of Singapore’s land reclamation, to suspend its land reclamation operations pending the 

completion of the study and to exchange information and assess the rights or effects of this 

reclamation with Malaysia.234 The ITLOS also directed Singapore “not to conduct its land 

reclamation in ways that might cause irreparable prejudice to the rights of Malaysia or serious 

harm to the marine environment”,235 taking into account the independent expert study. Like in 

the MOX Plant case, the tribunal recognized the procedural obligations to cooperate to exchange 

information, monitor the environmental impacts associated with the land reclamation activities 

and find ways to address these impacts. It went further in recognizing the need to conduct EIAs 

prior to authorizing the land reclamation. Separate opinions also show that there was no debate 

on these procedural obligations, which were considered minimal state obligations under 

UNCLOS. 

The ITLOS further clarified the obligation to prevent, reduce and control pollution from 

developing mineral activities in the 2010 advisory opinion on the Responsibilities and 

Obligations of States Sponsoring Persons and Entities with Respect to Activities in the Area 
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(“Advisory Opinion with Respect to Activities in the Area”).236 It explained that the expression 

“to ensure”, which frequently appears in UNCLOS, denotes an obligation of due diligence. The 

ITLOS referred to the “no harm principle” in Article 194 of UNCLOS as an example of a due 

diligence obligation.237 In the tribunal’s view, due diligence is an evolutionary concept and 

changes over time and depending on the circumstances.238 The ITLOS relied on the Pulp Mills 

case to find that the due diligence obligation entails the adoption of appropriate rules and 

measures and administrative control and enforcement of these rules and measures.239   

In this advisory opinion, states’ obligation when sponsoring activities in the Area was subject to 

specific regulations, more precisely the Regulations for Prospecting and Exploration of 

Polymetallic Nodules and the Regulations for Prospecting and Exploration of Polymetallic 

Sulphides.240 These regulations specify the following obligations: adopt a precautionary 

approach, adopt best environmental practices, provide guarantees in the event of an emergency 

order by the Authority for protection of the marine environment, ensure availability of recourse 

for compensation in respect of damage caused by pollution and conduct an EIA. The ITLOS 

found that compliance with the obligations set in the regulations was a factor relevant in 

determining whether the due diligence obligation was met.241 The tribunal also recognized that 

the precautionary approach and the obligation to conduct an EIA are relevant even if they were 

not specifically codified in the regulations. Indeed, the ITLOS found that the precautionary 

approach and the obligation to conduct an EIA are essential components of the general obligation 

of due diligence.242 Relying on the Pulp Mills case, the ITLOS also qualified the obligation to 

conduct an EIA under Article 206 of UNCLOS as a general obligation under customary 

international law.243 The ITLOS did not give such recognition to the precautionary principle or 

approach, but stated that there was “a trend towards making this approach part of customary 

                                                
236 Advisory Opinion with Respect to Activities in the Area, supra note 42. 
237 Ibid at para 113. 
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239 Ibid at paras 111, 115. 
240 International Seabed Authority, Regulations for Prospecting and Exploration of Polymetallic Nodules, (13 July 
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international law.”244 Moreover, the tribunal gave clear indications to the International Seabed 

Authority to follow the precautionary approach. As the organization established by UNCLOS to 

organize and control the activities in the Area, the International Seabed Authority is expected to 

rely on this approach and even further develop it when it will regulate other types of minerals.245 

According to the ITLOS, adopting a precautionary approach requires states to not disregard 

potential risks when scientific evidence concerning the potential scope or effects is insufficient, 

but nevertheless points to potential adverse impacts.246 

 

C- Law of the Sea and International Environmental Law Scholars 

There is an emerging consensus in the legal literature that the development of oil and gas in the 

Arctic has to take account of environmental protection. However, there is hardly any literature 

that attempts to define the obligation to prevent, reduce and control pollution form offshore oil 

and gas activities. In light of the Arctic states’ current practice of delimiting their continental 

shelves and claiming extended limits, many scholars have been interested in explaining the rules 

setting these limits under UNCLOS. In these studies, some scholars focus on states’ right to 

exploit natural resources on their continental shelves.247 Others refer to climate change as the 

driver of such claims, but without mentioning the environmental consequences of further 

exploiting oil and gas in the Arctic.248 Many, however, feel the need to refer to states’ obligation 

to protect the environment, whether under UNCLOS or in comparison with the ATS.249 But most 
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of these legal scholars address the protection of the Arctic environment in an incidental remark. 

Such rhetorical reference to environmental protection fails to engage with what states’ obligation 

towards the Arctic environment is or should be.  

Scholars who have engaged with the obligation to prevent, reduce and control pollution from 

offshore oil and gas activities have stressed that there is a “lack of global and regional rules in 

general”.250 These scholars have focused on finding the “regulatory gaps” as a way to derive a 

substantive meaning to the obligation of preventing, reducing and controlling pollution. Scholars 

propose different ways to fill the legal gaps and adopt rules regulating oil and gas activities in the 

Arctic. For example, they propose the formalization of the Arctic Offshore Oil and Gas 

Guidelines and the application of the OSPAR Convention to the entire Arctic.251 Another 

frequently suggested approach is to adopt a comprehensive Arctic treaty in which the rules on oil 

and gas would be only one element of the proposed instrument. Some commentators have 

suggested the adoption of an Arctic treaty as an implementing agreement under UNCLOS 

negotiated under the United Nations General Assembly (UNGA).252 Others favour an “Arctic 

Ocean Framework Convention”, a regional agreement with protocols that would not only 

regulate oil and gas activities, but also shipping, fishing and environmental protection and 

preservation to ensure an integrated, cross-sectoral ecosystem-based ocean management.253 

Among the elements that scholars find necessary for appropriate governance of oil and gas 

activities in the Arctic are reliance on the principles of precaution and sustainable development254 

and the adoption of a cross-sectoral ecosystem approach to the Arctic region. They argue for a 

regional plan for preparedness and response, a regional SEA to assess the impacts of oil and gas 
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activities for the entire region and in light of other human activities and the establishment of an 

organization to oversee the implementation of states’ obligations. These scholars do not call for 

specific pollution, safety or management standards, as they rely on the formalization of the 

Arctic Offshore Oil and Gas Guidelines or the application of the OSPAR Convention to the entire 

Arctic region, which ask states to regulate these issues domestically. In other words, legal 

scholars essentially argue for a set of procedural obligations to prevent, reduce and control 

pollution and for an organization that would ensure that these procedural obligations actually 

protect the Arctic environment.255 This legal regime would set clearer conditions for when and 

where exploration and exploitation should be prohibited.256  

To give a substantive meaning to the obligation to prevent, reduce and control pollution, 

environmentally inclined scholars argue for an ecosystem approach to oceans regulation. The 

idea that oceans should be seen in an ecosystemic way is not new, as it was raised at the Third 

UN Conference on the Law of the Sea that gave rise to UNCLOS.257 While the concept is 

emerging, the ecosystem approach has not displaced the neoliberal way of conceiving the 

oceans.258 Indeed, oceans are still conceived as economic resources and they are regulated to 

order and grant responsibilities for the development of economic activities.259 Feder illustrates 

the consequences of the neoliberal way of conceiving oceans in the wake of the adoption of 

UNCLOS and the development of oil and gas in the Arctic as follows:  

[…] each new oil field developed is seen only as a small increment in 
environmental pressure in relation to the benefit to the state or corporation doing 
the developing, a near-sighted calculation repeated constantly with respect to 
exploitation of the sea.260 

As a result, an ecosystem approach remains a radical idea, as it requires a substantive change in 

the way oceans are considered. To make the idea of “positioning ecology as the foundation of 
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law”261 less radical, environmentally inclined scholars use the language of ecosystem 

management and sustainable development to demonstrate that, after all, it is just another type of 

management and ordering that is asked for.262 The idea that the oceans are essentially economic 

resources remains to be displaced if any attempt at adopting new agreements to protect the Arctic 

environment is to succeed. However, as Rothwell puts it, “there is not at present any serious 

international agenda for radical reform of the law or support for a Fourth UN Conference on the 

Law of the Sea.”263 

 

D- International and regional organizations 

There is no international organization that has offshore oil and gas activities as its primary focus. 

The IMO and the United Nations Environmental Programme (UNEP) are the most relevant 

organizations, which, pursuant to their mandates, would be able to set guidance and support 

initiatives to prevent, reduce and control pollution from offshore oil and gas installations. UN 

agencies or commissions have also expressed opinions on the issue. However, those 

organizations do little to put the international agenda the regulation of the offshore oil and gas 

industry – which is perceived as a domestic, or at best, regional issue – on the international 

agenda. Only the OSPAR Commission has contributed significantly to defining the obligation to 

prevent, reduce and control pollution from offshore hydrocarbon activities.  

The IMO was created in 1948 to regulate international shipping and provide technical guidance 

for maritime safety and efficient navigation.264 While its original mandate expanded to include 

environmental protection, the IMO has only incidentally addressed pollution from oil and gas 

activities. In addition to the OPRC Convention, the London Convention and its 1996 Protocol 

and MARPOL 73/78, the IMO has developed guidelines applying to oil and gas activities. The 

Guidelines and standards for the removal of offshore installations and structures on the 
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continental shelf and in the Exclusive Economic Zone ask for the complete removal of offshore 

installations when platforms were installed after 1998.265 The London Convention Waste 

Assessment guidance requires that abandoned wells be plugged and sealed.266 Moreover, the 

IMO developed in 1989 a Code for the Construction and Equipment of Mobile Offshore Drilling 

Units (MOU Code). The MOU Code provides international construction, design and equipment 

standards. However, they apply to mobile units only and not to fixed offshore platforms. 

Furthermore, they do not govern drilling of subsea wells or procedures for their control. While 

environmental conditions, such as temperature and ice, are important elements that need to be 

considered in the design criteria, construction standards and other safety measures according to 

the MOU Code, there are no specific requirements for the Arctic region. The IMO also adopted a 

1999 recommendation on training of personnel on mobile offshore units.267 Thus, the IMO has 

attempted at developing some guidance as to how offshore oil and gas activities should be 

conducted, but there has been insufficient focus on protecting the environment. There have been 

no efforts to develop pollution standards for this industry. The lack of consideration at the IMO 

for offshore oil and gas activities might be due to the organization’s traditional focus on shipping 

and the presence at the organization’s meetings of shipping regulators, but not oil and gas 

regulatory bodies.268 

UNEP was the first international organization to adopt guidelines on offshore oil and gas 

activities. As early as 1982, it adopted the Environmental Law Guidelines and Principles: 

Offshore Mining and Drilling.269 These guidelines’ stated objective is to establish “preventive 

measures against, limit, and in so far as possible reduce pollution and other adverse effect on the 

environment resulting from offshore exploration for and exploitation of hydrocarbons and other 

minerals, and related activities.”270 They ask states to adopt domestic legislation or other 

measures that “are no less effective than international rules, standards and recommended practice 
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and procedures”.271 The guidelines also encourage international or regional cooperation272 and 

the designation of areas to be protected from pollution or other adverse impacts from offshore oil 

and gas activities.273 They also suggest authorizations for all major features of offshore 

operations,274 EIAs that include transboundary, direct, indirect, long-term and short-term impacts 

and alternatives to the project275 and require monitoring, reporting and inspections.276 Pursuant to 

the guidelines, states should also ensure that contingency and decommissioning plans, safety 

measures concerning the design, construction placement, equipment, marking, operation and 

maintenance of installations and financial capacity are in place before offshore oil and gas 

activities begin or continue.277 The UNEP guidelines contain provisions on liability and suggest 

the establishment of a fund to compensate for environmental damage.  

UNEP’s guidelines had little influence on the development of the international law applying to 

offshore oil and gas activities. Indeed, UNEP’s guidelines are not publicized. Moreover, UNEP 

neither followed up on the implementation of the guidelines nor looked at the need to update or 

formalize them. While UNEP, the United Nations Commission on Trade and Development and 

the petroleum industry put in place the Offshore Oil and Gas Environment Forum website in 

2001 “to locate and disseminate information regarding environmental and sustainable 

development issues pertinent to the offshore oil and gas industry”,278 the website is poorly 

documented and most of the links do not work. UNEP’s guidelines are also absent from the 

website. Thus, since the adoption of the 1982 guidelines, UNEP has not contributed to building 

shared understandings on what it means to prevent, reduce and control pollution from oil and gas 

activities. 

The United Nations Commission on Sustainable Development (CSD), which is responsible for 

reviewing the implementation of Agenda 21, concluded at the 2002 World Summit on 

Sustainable Development that “the primary focus of action on the environmental aspects of 
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offshore oil and gas operations continue to be at the national, subregional and regional levels.”279 

At this conference, the CSD reiterated its 1996 position according to which it agreed with a 

report of the IMO that there was no need to develop international regulations applying to 

offshore oil and gas activities.280 The CSD nevertheless recommended that states “share 

information on the development and application of satisfactory environmental management 

systems”.281 In 2002, the United Nations Open-ended Informal Consultative Process made 

recommendations to the UNGA to require states to develop regional programs and/or measures 

to prevent, reduce and control pollution from offshore installations, especially where installations 

are developing. The UN Open-ended Informal Consultative Process also recommended that the 

UNGA invites the IMO, UNEP and the World Meteorological Organization (WMO) “to develop 

guidance on the best environmental practices to prevent and control pollution from accidents on 

offshore installations and to mitigate their effects.”282 The focus is on pollution resulting from 

accidents, but not from regular activities from the offshore oil and gas industry. While the IMO, 

UNEP and WMO did not follow the recommendations, there is nevertheless a growing 

understanding that there should be regional initiatives to prevent, reduce and control pollution 

from offshore sources.   

The OSPAR Commission has concretely contributed to defining state obligations to prevent, 

reduce and control pollution from offshore oil and gas activities. As one of its main work areas, it 

has produced the Offshore Oil and Gas Industry Strategy, which is aimed at preventing and 

eliminating pollution from offshore sources and restoring marine areas when necessary. The 

strategy encompasses all phases of offshore activities. The OSPAR Offshore Industry Committee 

is in charge of reviewing and implementing the strategy. While limited to a specific region and 

focussing on one source of pollution, the strategy is guided by an ecosystem approach to 

consider human activities and ecosystems in a comprehensive and integrated way. The strategy’s 

goal goes beyond the obligation to reduce and control pollution with the objective of eliminating 
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pollution from offshore installations. The OSPAR Commission plays a key role in the strategy 

through monitoring and assessments of the quality of the environment. It also reviews states’ 

commitments, notably to reduce the discharge of produced water and chemicals. The OSPAR 

Commission has develop guidance through numerous recommendations and decisions as to what 

substances should be reduced, as well as limit standards for emissions and discharges.283 It also 

recommends installations and equipment.284 While the OSPAR Convention does not set standards 

of environmental protection, there is a structure through the OSPAR Commission that enables an 

ongoing dialogue between scientific evidence and regulatory frameworks to address the adverse 

environmental impacts from oil and gas activities and build shared understandings on what is 

necessary to prevent, reduce and control pollution.  

 

E- Non-governmental organizations 

With respect to NGOs, since 1977 the Comité Maritime International has contributed to the 

drafting of international conventions aimed at regulating offshore installations. In 1977, it has 

elaborated the Convention on Civil Liability for Oil Pollution Damage Resulting from 

Exploration and Exploitation of Sea Bed Mineral Resources.285 This instrument was adopted, but 
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never came into force. The Comité Maritime International also drafted the Convention on 

Offshore Mobile Craft in 1977, which was reviewed in 1990 and adopted a new version in 1994. 

All of these drafts were to support an International Convention on Offshore Units, Artificial 

Islands and Related Structures Used in the Exploration for and Exploitation of Petroleum and 

Seabed Mineral Resources. This instrument would have regulated, among other things, 

ownership, registration, liability, financial responsibility, salvage, decommissioning and wreck 

removal, occupational safety, safety of operation and navigation, emergency response and 

pollution prevention. With respect to environmental protection, the focus was on liability for 

damage resulting from emission or discharge, but not on prohibiting or limiting certain 

chemicals. The IMO received the Comité Maritime International’s attempts at developing 

international rules for offshore oil and gas platforms with “a distinct lack of enthusiasm, and 

even hostility.”286 It is unclear why the IMO, with the support of the industry, rejected these 

rules, but one reason is certainly that the IMO perceives these issues as domestic in nature.287  

The WWF has been the most active NGO working to promote an environmentally friendly 

meaning to the obligation to prevent, reduce and control pollution from offshore oil and gas 

activities. Its position is aligned with that of environmentally inclined legal scholars, as 

expressed in its expert report analyzing the regulatory gaps in Arctic governance.288 The WWF 

has observer status at the Arctic Council and the IMO and follows very closely the legal 

developments at these forums.289 To circumscribe the development of offshore oil and gas 

activities in the Arctic, the WWF proposes to apply the principles of precaution and sustainable 

development. The organization calls for an ecosystem approach and a regional organization to 

oversee the implementation of states’ obligations in a cross-sectoral and comprehensive way. It 

emphasizes the need for a regional SEA prior to authorizing oil and gas projects. The WWF 

pushed hard for the adoption of a regional agreement for preparedness and response. While it 

welcomes the Arctic OPRC Agreement, the WWF will watch closely its implementation in light 

of the very broad obligations contained in this agreement to determine whether it does in fact set 
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a regional system for preparedness and response.290 In the meantime, the WWF has called for a 

moratorium on Arctic oil and gas activities.291 However, it seems that the opposite approach is 

currently taken in the Arctic: developing oil and gas activities first and then developing 

procedural obligations to address the most severe environmental impacts.  

 

F- The oil and gas industry 

The oil and gas industry, in collaboration with several standardization bodies, has developed 

numerous guidelines and technical guides aimed at harmonizing relevant standards and sharing 

best practices to ensure safety and environmental protection. In particular, the International 

Organization for Standardization (ISO), the International Association of Drilling Contractors 

(IADC), the American Petroleum Institute (API) and the Association of Oil and Gas Producers 

(OGP) have worked together to develop technologies and devices, for example for offshore 

installation design, pipeline design, well control, oil spill prevention, preparedness and response 

and health and safety best practices.292 More recently, the ISO developed guidelines applicable to 

Arctic Offshore Structures.293 These guidelines apply to the design, construction, transportation, 

installation and removal of offshore structures in the Arctic region. In May 2013, the OGP 

published a report on best practices on Arctic oil and gas activities.294 It identifies, among other 

things, the international and domestic law regulating offshore oil and gas activities, the Arctic’s 

physical, biological and social characteristics and vulnerabilities and risk management, planning 

and mitigation practices in place. It is aimed a complementing the Arctic Offshore Oil and Gas 
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Guidelines.295 The OGP established The Arctic Coordination Task Force to develop a strategy to 

address key issues relevant to developing oil and gas activities in the Arctic. This task force is 

explicitly aimed at shaping the development of international norms regulating the offshore oil 

and gas industry and advising the “OGP of issues impacting industry’s ability to gain access and 

operate in arctic regions.”296  

The OGP sought observer status with the Arctic Council, but was not granted such status in the 

last meeting of the members in Kiruna.297 Nonetheless, the Arctic Council explicitly refers in the 

Kiruna Declaration to its desire to “increase cooperation and interaction with the business 

community” and has established a Task Force to “promote dynamic and sustainable Arctic 

economies and best practices”.298 This statement is contained in a part of the declaration on 

“improving economic and social conditions”.299 The focus here is to include these businesses to 

further develop the Arctic. While there is in fact a part in the declaration on “protecting the 

Arctic environment”, the business community is given an unprecedented recognition as major 

actors for the development of the Arctic, alongside with indigenous peoples and international 

organization such as the IMO. In this context, it is explicitly recognized that in the question of 

how to develop the Arctic, the business industry is given a stronger voice than other actors, 

including environmental groups. It reveals that the Arctic states, in line with the development 

first approach previously explained, rely on the industry to further support an economic vision 

for the Arctic.  

The oil and gas industry’s focus is on the development of standards and best practices. Such 

move to promote standards and best practices is perfectly in line with neoliberal 

governmentality, especially through deregulation. While industry-set standards and best practices 

can help protect the Arctic environment, they do very little to provide a meaning to the obligation 

to prevent, reduce and control pollution. Industry-set standards and practices also pose 
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accountability, transparency and democratic problems.300 Indeed, these standards and best 

practices do not set minimum requirements that are publicly available. Rather, they provide a list 

to choose from, depending on the circumstances. They do not come from an overarching 

decision taken at the governmental level on how to conduct oil and gas activities where, when 

and under which conditions. They do not involved the participation of the public, especially local 

populations and indigenous peoples. Moreover, the oil and gas industry has not developed 

pollution standards for maximum allowable concentrations of harmful or hazardous substances. 

There is a need for independent bodies to determine whether the industry’s standards are 

sufficient to prevent loss of well control, release of flammable or toxic gas, explosions, ice 

encroachment, discharge of chemicals, pipelines leaks or ruptures and to mitigate noise and 

physical disturbances to ecosystems. Finally, by focussing on best standards and practices, it is 

taken for granted that the development of those activities will take place. It sets aside the 

question of whether the risk the industry is taking in drilling in the Arctic is acceptable, leaving 

this decision to the industry. 

 

III- THE PROCEDURAL LEGITIMACY OF LAW: STATES’ SENSE 

OF LEGAL OBLIGATION  

The previous part shows that the obligation to prevent, reduce and control pollution has been 

supported by shared understandings on the idea that states undertaking development activities 

have to take account of the environment, especially when there is a risk of significant 

transboundary impacts. Shared understandings are strong for procedural obligations requiring 

preparedness and response systems and EIAs prior to authorizing projects. While some actors, 

especially ITLOS judges, legal scholars and NGOs have attempted to advance a more 

environmentally friendly understanding of the obligation to prevent, reduce and control 

pollution, they face strong barriers to such recognition. Priority is given to states’ rights to 

exploit their natural resources. This shows how deep the bias for the neoliberal approach to 

                                                
300 In the context of domestic environmental law in the province of Québec, see François Dépelteau & Paule Halley, 
“Les effets et la légitimité d'une régulation néo-libérale” in Guy Giroux (ed), L'État, la société civile et l'économie 
(Québec: L'Harmattan and Les Presses de l'Université Laval, 2001) 105 at 128-129. 
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development is, even with the creation of environmental principles, such as the principle of 

sustainable development, the precautionary principle or approach and the ecosystem approach.  

In this part, the mutual constitution of shared understandings and formal features of law is 

analyzed in accordance with the interactional account developed by Brunnée and Toope and 

critical insights from Koskenniemi.301 The obligation to prevent, reduce and control pollution is 

assessed against Fuller’s criteria of legality. This analysis shows that the general obligation to 

prevent, reduce and control pollution from oil and gas activities meets almost all of Fuller’s 

criteria. This fact explains why this obligation has been able to attract procedural legitimacy to 

the extent that states cannot ignore it when developing the Arctic. However, only minimal 

procedural elements of the obligation to prevent, reduce and control pollution have been able to 

attract procedural legitimacy, especially those concerning preparedness and response systems 

and EIAs. Pollution, safety and management standards and a substantive and ecosystem 

conception of the obligation taking into account long-term and cumulative impacts do not meet 

the criteria of clarity, non-contradiction, constancy over time and congruence. While the 

procedural elements of the obligation to prevent, reduce and control pollution are compatible 

with neoliberal development, to regulate the offshore oil and gas industry in a more substantive 

manner would require a shift in the way priority is given to economic development.  

 

A- Generality 

Concerning the criterion of generality, states’ obligation to prevent, reduce and control pollution 

from offshore oil and gas activities is of general application and requires a certain conduct from 

states. The obligation is part of the broader one to protect and preserve the environment. The 

criterion of generality is therefore met. For pollution, safety and management standards, 

discharge and emission from the regular activities of offshore platforms are systematically 

excluded from international regulations. However, UNCLOS specifically refers to the need for 

states to address pollution from offshore installations and to adopt construction, design, 

equipment and management standards.302 While being a broad obligation, it fulfils the generality 

                                                
301 See CHAPTER I, especially B- International law as a normative order. 
302 Art 193(3)c) UNCLOS. 
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criterion. As for the procedural components of the obligation to prevent, reduce and control 

pollution, the rules on preparedness and response call for the establishment of a contingency 

system at the domestic and regional level. The rules on environmental assessments ask states to 

proceed to EIAs when there is a risk of significant transboundary pollution and to conduct SEAs 

when preparing plans and programs. As a result, the procedural components of the obligation to 

prevent, reduce and control pollution meet the generality criterion.  

 

B- Promulgation 

The general obligation to prevent, reduce and control pollution meets the criterion of 

promulgation. Indeed, it has been codified in UNCLOS in numerous Articles of Part XII on the 

“Protection and preservation of the marine environment”303 and specifically in relation to oil and 

gas exploration and exploitation in Articles 194(3)c), 208 and 214 of UNCLOS. UNCLOS also 

promulgates the obligation to adopt pollution, safety and management standards, preparedness 

and response systems and environmental assessments procedures.304 The OSPAR Convention 

codifies the obligation to prevent, reduce and control pollution,305 this time, in a regional context. 

It uses more frequently the expression of “preventing and eliminating”306 pollution than reducing 

and controlling pollution. It has an entire annex dedicated to pollution from offshore sources.307  

One of the problems with pollution, safety and management standards is that they have not been 

further developed in international agreements complementing UNCLOS, nor identified by 

international courts as standards that states should follow. While the OSPAR Commission has 

contributed to some extent to developing pollution, safety and management standards, these 

standards still fail to have the level of recognition and publicity to fulfil the promulgation 

criterion. Moreover, they do not apply to the entire Arctic region.  

                                                
303 Arts 194, 195, 196, 201, 202, 203, 207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 217, 220, 222, 228, 230, 234 
UNCLOS; see also Art 199 UNCLOS referring to “preventing” and “eliminating.” 
304 Arts 198, 199, 206 UNCLOS. 
305 Art 2 OSPAR Convention. 
306 Preamble, Arts 3, 4, 5, 6, 10 OSPAR Convention. 
307 Annex III of the OSPAR Convention; see also Art 5 OSPAR Convention. 
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The procedural components of the obligation to prevent, reduce and control pollution meet the 

promulgation criterion. The OPRC Convention does not explicitly refer to the obligation to 

prevent, reduce and control pollution, but it is aimed at completing the obligations in Part XII of 

UNCLOS and certainly contributes to promulgating the obligation to reduce and control pollution 

from oil. The Arctic OPRC Agreement, aimed at complementing UNCLOS and the OPRC 

Convention, also further contributes to meeting the promulgation criterion. The Espoo 

Convention draws the link between the obligation to prevent, reduce and control transboundary 

environmental impacts and EIAs.308 It also refers to ways to minimize, mitigate or prevent 

adverse environmental impacts.309 The SEA Protocol also contributes to promulgate the 

obligation to prevent, reduce and control pollution, further complementing the Espoo Convention 

for broader environmental assessments.  

Promulgation does not refer only to international conventions and decisions of international 

adjudicatory bodies have also contributed to the obligation’s publicity. The decisions of the 

ITLOS are of particular relevance, as they specifically refer to states’ obligations under 

UNCLOS.310 Apart from the specific obligations of the parties to bilateral treaties, the ITLOS 

recognized the existence of the no harm principle, the obligation to cooperate, the need to 

conduct EIAs prior to decision-making when there is a risk of transboundary impacts and the 

principle of sustainable development. The ITLOS also recognized the precautionary principle in 

its Advisory Opinion with Respect to Activities in the Area.311 The ITLOS qualified the obligation 

to conduct an EIA as customary international law.312  

 

C- Non-retroactivity 

The criterion of non-retroactivity does not pose a problem here, whether for the general 

obligation to prevent, reduce and control pollution, for pollution, safety and management 

                                                
308 Art 2 Espoo Convention. 
309 Arts 5(a), 9(c) Espoo Convention; see also Arts 10(3),11(1)b) SEA Protocol. 
310 See MOX Plant Case (provisional measures), supra note 209; Land Reclamation case (provisional measures), 
supra note 230. 
311 Advisory Opinion with Respect to Activities in the Area, supra note 42 at paras 130, 142. 
312 Ibid at para 145. 
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standards, or for the procedural obligations requiring preparedness and response systems in case 

of a major oil incident and environmental assessments.  

 

D- Clarity 

The obligation to prevent, reduce and control pollution from offshore sources partially meets the 

clarity criterion. UNCLOS does specify what this obligation requires in the context of offshore 

oil and gas activities: states have to take “measures for preventing accidents and dealing with 

emergencies, ensuring the safety of operations at sea, and regulating the design, construction, 

equipment, operation and manning of such installations or devices.”313 It is striking that Article 

208 specifically applicable to offshore oil and gas pollution is far less detailed than Article 211 

on pollution from vessels. Nevertheless, UNCLOS poses clear limits to states’ ability to pollute, 

which are applicable in all contexts, including the obligation not to cause damage by pollution to 

other states or areas beyond national jurisdiction314 and to notify an imminent or actual damage 

by pollution.315  

The problem with clarity is that numerous provisions in Part XII of UNCLOS weaken states’ 

obligation towards the environment. With respect to the more general obligation to protect and 

preserve the marine environment, UNCLOS refers to states’ “sovereign right to exploit their 

natural resources pursuant to their environmental policies.”316 This phrase refers to the possibility 

for states to define for themselves what the extent of their obligation to protect and preserve the 

environment should be. In numerous provisions, cooperation among states to prevent, reduce and 

control pollution is required only “as appropriate”,317 “to the extent possible”,318 “as far as 

practicable”,319 and states should at best “endeavour”320 to fulfil their obligation. With such weak 

language, states can cooperate to fulfil their obligation, as it was the case for dumping through 

the London Convention, for oil drainage and garbage in the context of Annexes I and V of 

                                                
313 Art 194(3)c) UNCLOS. 
314 Art 194(2) UNCLOS. 
315 Art 198 UNCLOS. 
316 Art 193 UNCLOS. 
317 Art 194(1) UNCLOS. 
318 Art 199 UNCLOS. 
319 Art 206 UNCLOS. 
320 Arts 194(1), 204, 208(4), 210(4), 212(3) UNCLOS. 
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MARPOL 73/78, contingency planning through the OPRC Convention and Arctic OPRC 

Convention and for transboundary EIAs through the Espoo Convention, but they can also decide 

not to act at all. The broad language used for the obligation to prevent, reduce and control 

pollution combined with the numerous qualifiers to this obligation provide limited guidance for 

delimiting the scope of the obligation. The previously discussed decisions from international 

courts confirm that there are important debates on how to interpret the obligation to prevent, 

reduce and control pollution, especially whether it only encompasses procedural obligations to 

exchange information, conduct transboundary EIA and to enter into negotiations with other 

states, or substantive measures taking account of cumulative, long-term impacts and preventing 

discharges of pollution in the environment.321 Therefore, in light of the weak obligation provided 

in UNCLOS, states have much leeway to determine how they will comply with their international 

obligation to prevent, reduce and control pollution from offshore oil and gas activities.  

With respect to pollution and CDEM standards, the London Convention, the 1996 Protocol and 

MARPOL 73/78 do not apply in the context of the normal operations of offshore oil and gas 

activities.322 Pollution directly arising or even “associated” with or “related to” offshore 

exploration or exploitation of seabed mineral resources are excluded.323 The Arctic Offshore Oil 

and Gas Guidelines refer to the need for states to adopt standards that do not exceed “applicable 

international standards or regulations”,324 but there are no such standards tailored to Arctic 

conditions established by international bodies other than the industry itself. It is unclear which of 

those standards are recognized as minimal requirements and whether they are sufficient to ensure 

safety and environmental protection in the Arctic context. The clarity criterion is therefore not 

met for pollution, safety and management standards. 

One of the strengths of the procedural components of the obligation to prevent, reduce and 

control pollution is that they are clarified by international conventions. The OPRC Convention 

contains specific obligations and minimum requirements. These minimum requirements concern 

designating a competent national authority, preparing a national contingency plan and detailed 

communication plan for preparedness and response, having a minimum of oil spill combating 

                                                
321 See above B- International courts and tribunals. 
322 Art 2 b) ii) MARPOL 73/78; Art III 1(c) London Convention. 
323 Ibid. 
324 Arctic Offshore Oil and Gas Guidelines, supra note 12 at 6. 
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equipment ready to use and running training programs and exercises.325 With respect to regional 

cooperation, states’ obligation is less clear, as they “shall endeavour” to conclude those 

agreements and regional plans are only required “as appropriate”.326 This is also the case for the 

Arctic OPRC Agreement. While it sets a general framework for regional cooperation, such 

cooperation is required “as appropriate”,327 and states “shall make best efforts”328 or “should 

endeavour”329 to achieve such cooperation. Moreover, it is unclear how regional cooperation will 

take place in areas beyond national jurisdiction, the Arctic OPRC Agreement stating in the 

guidelines accompanying the agreement that response operations “should be undertaken in 

accordance with national and international law.”330 In its current form, it is far from clear that the 

Arctic OPRC Agreement adds anything to the current international regulatory framework.  

With respect to EIAs, the Espoo Convention contains clear obligations. The procedure to follow 

is not as clear as the one elaborated in the SEA Protocol, the Environmental Impact Assessment 

Guidelines and the Arctic Offshore Oil and Gas Guidelines. The Espoo Convention nevertheless 

sets minimum requirements, including conducting the assessment prior to decision-making, 

notifying other states, preparing a document stating the impacts of a proposed activity, allowing 

public participation from all states that may be affected, entering into consultations with other 

states to reduce, eliminate and monitor the impacts and consider alternatives to the activity. 

Furthermore, states “shall ensure that, in the final decision on the proposed activity, due account 

is taken of the outcome of the environmental impact assessment.”331 The convention uses weak 

language only in rare instances, for example states “shall endeavour” to apply the principles of 

EIA to policies, plans and programs.332 Article 2(1) refers to the fact that “[t]he provisions of this 

Convention shall not prejudice any obligations of the Parties under international law with regard 

to activities having or likely to have a transboundary impact.” It is unclear how this provision 

should be interpreted, but it does not affect the minimum procedural requirements clearly stated 

in the convention. While only “significant adverse transboundary environmental impact”333 is 

                                                
325 See especially Art 6 OPRC Convention. 
326 Arts 6, 10 OPRC Convention. 
327 Art 4(2) Arctic OPRC Agreement. 
328 Art 11 Arctic OPRC Agreement; see also Art 13. 
329 Art 12 Arctic OPRC Agreement. 
330 Appendix IV Operational Guidelines, Arctic OPRC Agreement at 4. 
331 Art 6(1) Espoo Convention. 
332 Art 2(7) Espoo Convention. 
333 Art 2(1) Espoo Convention. 
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covered by the convention, the Espoo Convention does contain a list specifying that large-

diameter oil and gas pipelines and offshore hydrocarbon production will likely have such impact. 

What “significant” means remains unclear and long-term and cumulative impacts can easily be 

left aside. Similarly, the SEA Protocol contains clear obligations for plans and programs and 

states “shall endeavour” to apply SEAs to policies and legislation.334 “Significant” impact is not 

defined, but in a footnote to Annex IV, which refers to the information necessary to prepare the 

SEA report, “secondary, cumulative, synergistic, short-, medium- and long-term, permanent and 

temporary, positive and negative effects” have to be considered.  

 

E- Non-contradiction 

Non-contradiction is another criterion that poses a problem. The obligation to prevent, reduce 

and control pollution is often put in the context of states’ right to exploit their natural resources, 

whether in international conventions or in international courts and tribunals’ decisions. The use 

of “right” and “duty”, duty being associated with “obligation”, has the effect of making the 

development of seabed resources a priority, a trumping interest over that of protecting the 

environment. True, this right is subject to a correlative duty to prevent, reduce and control 

pollution from offshore installations. However, the only way not to infringe on states’ policies to 

further explore and exploit oil and gas is, as explained below, to focus on procedural obligations 

to establish preparedness and response systems and to conduct EIAs, but for single projects only. 

And this is exactly what states are doing. An ecosystem, preventive and precautionary approach 

is in conflict with states’ sovereign right to exploit oil and gas in the Arctic. This approach would 

inevitably prohibit many offshore projects.335 The development of international environmental 

law has contributed to showing the conflict between economic development and protecting the 

environment, but has not succeeded in challenging the bias in favour of the neoliberal way of 

conducting development. Here, this bias is not only illustrated in the way states interpret and 

apply their international obligations, but is enshrined in the law itself through the trumping right 

to exploit natural resources, as illustrated in UNCLOS.  

                                                
334 Art 13 SEA Protocol. 
335 CHAPTER V on the obligation to protect and conserve biodiversity analyzes further this point. 
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While not entering directly into contradiction with states’ rights to exploit oil and gas, pollution, 

safety and management standards would pose direct limits on what states can do when 

undertaking offshore activities in the Arctic. These obligations would be substantive, as not only 

a procedure would be required. It would put quantitative limits on discharge and emission from 

the offshore oil and gas industry. Moreover, it would require certain equipment, technologies or 

devices and practices, including not to drill under certain weather and ice conditions and in 

certain areas. 

In contrast, procedural components of the obligation to prevent, reduce and control pollution for 

preparedness and response plans and EIAs are easily reconcilable with states’ rights to exploit 

offshore oil and gas, meeting the non-contradiction criterion. Indeed, preparedness and response 

plans are aimed at reducing and controlling pollution when it occurs and not at preventing it. 

They pose no limits on the oil and gas industry in terms of where they can drill, how and when. 

While EIAs are aimed at preventing pollution, they are recognized at the international level only 

for single projects that may have transboundary impacts. In other words, even if numerous 

offshore projects conducted in the Arctic region at the same time may have a severe and 

transboundary impact through their cumulative effects, this environmental harm will not be 

considered. While the SEA Protocol is aimed at addressing this problem, the protocol has been 

adopted by very few states, including two Arctic states, and has not resulted in a regional 

assessment for the Arctic. Even EIAs for single projects are undermined by the neoliberal bias, 

as they are too often reduced to a procedure realized on a checklist. While almost all of the 

Arctic states are parties to the Espoo Convention, the debates at the ITLOS show that there is no 

specific content or procedure recognized as necessary to conduct an EIA. In the decisions of the 

ITLOS, the procedure of EIA is considered, but not whether it fully considered environmental 

impacts in fact, including cumulative and long-term impacts, and ensured public participation.336 

However, such a narrow and procedural view of EIAs is compatible with states’ rights to exploit 

their natural resources and an economic conception of oceans.  

 

                                                
336 See especially MOX Plant Case (provisional measures), supra note 209. 



 

 

 

132 

F- Not requiring the impossible 

States’ obligation to prevent, reduce and control pollution is far from requiring the impossible. 

As seen in the analysis of the clarity criterion, the way that the obligation has been defined with 

qualifiers sets a low threshold to meet. States currently focus on the procedural components of 

that obligation, especially for preparedness and response plans and EIAs for single projects. 

While it is true that procedural obligations for preparedness and response plans and EIAs are 

probably the easiest obligations to fulfil by the Arctic states, much more could be achieved to 

protect the environment and fulfil the obligation to prevent, reduce and control pollution. Even 

with respect to more technical matters, such as pollution and management standards, the OSPAR 

Convention and Commission show that it is possible to regulate the offshore industry in a 

stricter, more comprehensive and ecosystemic manner. This is far from requiring the impossible. 

While it would necessitate further resources, none of the Arctic states is a developing country. 

These states spend much of their resources on mapping the Arctic seafloor and identifying 

potential petroleum resources. However, they put few resources into developing standards based 

on which chemicals and what level of pollution discharge or emission and physical disturbances 

threaten Arctic ecosystems and species, taking into account the numerous activities in the region. 

There is also no way of knowing whether the industry actually complies with their own safety 

and management standards nor whether they are sufficient to detect and address a risk or actual 

oil and gas incident. Therefore, the criterion of not requiring the impossible is met, for the 

general obligation to prevent, reduce and control pollution, as well as for pollution, safety, 

management standards, oil pollution and preparedness systems and environmental assessments.  

 

G- Constancy over time 

With respect to constancy over time, this criterion is met in the context of severe, direct and 

transboundary environmental damage. Indeed, the obligation to prevent, reduce and control 

pollution is an illustration of the “no harm principle”, also called the principle of good 

neighbouring and illustrated by the maxim sic utere tuo ut alienum non leadas tuo. This 

principle, which involves a due diligence obligation, is a long-standing principle developed in 

international decisions starting in the 1940s, before environmental protection became an 
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international concern.337 Almost all subsequent instruments in international environmental law 

relied on the principle. The obligation to prevent, reduce and control pollution within states’ own 

territory is more recent and as long as pollution does not cause damage to other states, there is no 

responsibility attached to non-compliance. Indeed, states are required to enforce domestically-set 

laws and regulations.338 But because international law does not set the minimal content of those 

laws and regulations, especially for pollution, safety and management standards, states can 

decide to focus on developing offshore oil and gas, hoping it will not result in an oil spill, which 

is the only damage that qualifies as severe, direct and with a transboundary effect. In contrast, the 

constancy over time criterion is easily met for both preparedness and response systems and EIAs. 

As the procedural components of the obligation to prevent, reduce and control pollution concern 

transboundary, severe and direct environmental impacts, they are directly derived from the “no 

harm principle”339 and the well-established principle of due diligence. The ITLOS explicitly 

confirmed this reasoning in the context of EIAs.340  

Before the emergence of the principle of sustainable development at the end of the 1980s, the 

obligation to protect and preserve the environment was only a qualifier to states’ rights to exploit 

their natural resources as reflected in UNCLOS. In light of the strength of this conception of 

states’ obligation towards the environment, the attempt to put environmental and social 

considerations on the same footing as economic concerns with the concept of sustainable 

development has had little success. This is also the case for the more recent concepts of the 

precautionary principle and the ecosystem approach, which attempt to change the way 

development decisions are taken, putting the ecology at its centre, as opposed to a market-driven 

conception of development. While the fact is that these concepts are fairly new in the 

development of international environmental law, the main problem remains the way their 

meanings are systematically reduced to some procedural obligations, preventing their evolution. 

                                                
337 Trail Smelter Case, supra note 42 at 1965; Nuclear Weapons Case, supra note 42 at para 53, Gabčíkovo-
Nagymaros Project case, supra note 42 at para 53; Pulp Mills case, supra note 42 at para 193; Handl, supra note 42. 
338 Art 214 UNCLOS. 
339 Linking the no harm principle with transboundary EIA, see Koivurova, “EIA” supra note 191 at 267; see also 
Koivurova, supra note 116.  
340 Advisory Opinion with Respect to Activities in the Area, supra note 42 at para 130, 142; see also the Pulp Mills 
case, supra note 42 and the MOX Plant Case (provisional measures), supra note 209 for a discussion of 
environmental obligations and due diligence. 
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H- Congruence 

The last criterion essential to creating a sense of legal obligation is that of congruence between 

declared rules and state action. The previous analysis of shared understandings shows that the 

Arctic states comply with the procedural components of the obligation to prevent, reduce and 

control pollution. They are supported by shared understandings on what the obligation to 

prevent, reduce and control pollution from offshore oil and gas activities means, but they are also 

followed by actual state practice. All of the Arctic states are parties to the OPRC Convention and 

are complying with their obligation to have domestic and bilateral preparedness and response 

systems. The Arctic OPRC Agreement shows that a regional plan is supported by shared 

understandings, while the legal content of such a plan remains to be set. Therefore, there is a 

high level of congruence between the obligations to have preparedness and response systems and 

the practice of the Arctic states. 

For EIAs, all of the Arctic states have domestic procedures. However, there have been a limited 

number of cases where the procedure under the Espoo Convention has been followed.341 Even on 

the convention’s website, the Arctic region is not a sub-region recognized for the purpose of 

overseeing the implementation of the convention.342 This can be explained by the fact that many 

projects are currently at the exploration stage, which is not specifically subject to transboundary 

EIAs. It is therefore difficult to determine whether the congruence criterion is met for 

transboundary EIAs. For SEAs, only two Arctic states are parties to the SEA Protocol. There are 

some attempts by the Arctic Council to advance an integrated management of the region,343 but 

there is no move to actually institutionalize an integrated and ecosystem approach and to draw 

the link between science and traditional knowledge and decision-making for plans, programs, or 

even legislation and policies. 

Congruence with respect to oil and gas pollution, safety and management standards cannot be 

assessed, as such standards are inexistent at the international level for pollution standards and are 

                                                
341 See Koivurova, supra note 116. 
342 UNECE, “Review of implementation, national reporting” online: 
<http://www.unece.org/env/eia/implementation/review_implementation.html>. 
343 See especially the Nuuk Declaration, supra note 187 at 4. 
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not well established for safety and management to enable a compliance analysis. Article 194(3)c) 

of UNCLOS is too vague to determine what states have to comply with. Moreover, it is important 

to recall here that the Arctic Oil and Gas Guidelines only require states to adopt such standards 

domestically, but not which standards should be adopted.  

While the Arctic states have recognized that the environment should be taken into account in the 

development of offshore oil and gas activities, they have not taken measures to take a preventive, 

precautionary and ecosystem approach. This pattern suggests the conclusion that there is a 

practice of legality with respect to the obligation to prevent, reduce and control pollution, but 

mainly to address major oil spills and significant environmental impacts resulting from single 

projects.  

 

CONCLUSION 

International actors involved in the Arctic region perceive the development of oil and gas 

activities as inevitable. While the Arctic states are declaring in official statements that they will 

follow international rules to protect the Arctic environment from offshore petroleum activities, 

part one of this chapter shows how there are in fact very few rules regulating these activities. 

This situation has prompted an international legal discourse that points to the gaps in the current 

regulatory frameworks. This discourse calls for the formalization of the Arctic Offshore Oil and 

Gas Guidelines, putting in place a regional plan for preparedness and response, a regional SEA 

and establishing a regional organization to develop and review state obligations. Whatever the 

form favoured, there is a need to take proactive steps to regulate the development of offshore oil 

and gas activities in an ecosystemic way.  

However, part two shows that shared understandings do not support a precautionary and 

ecosystem approach as advanced by environmentally inclined international legal scholars and 

NGOs. Indeed, in the international legal community of practice, encompassing actors that have 

developed, interpreted and applied international law, there is a bias favouring states’ exploitation 

of their petroleum resources. Nonetheless, shared understandings also support the view that this 

exploitation is not limitless and states have to take measures to avoid severe, direct and 
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transboundary environmental impacts. Shared understandings for preparedness and response 

systems, including a regional one for the Arctic region, and EIAs, when there is a risk of severe 

and transboundary impacts, are strong. However, the focus on these procedural obligations to 

fulfil states’ obligation to prevent, reduce and control pollution from offshore petroleum 

activities leaves little room for the recognition for cumulative, long-terms impacts and pollution, 

safety and management standards. 

The last part helps understand the mutual constitution between shared understandings, or the 

politics of international law, and formal features of law, which are necessary to give law its 

normative pull. It shows how the general obligation to prevent, reduce and control pollution 

generally meets all of Fuller’s criteria of legality. Differentiating the procedural and substantive 

components of this obligation tells another story. For the procedural components, it shows that 

the codification of the OPRC Convention and now the Arctic OPRC Agreement and the Espoo 

Convention has helped fulfil the criteria of generality, promulgation, clarity and congruence. Not 

only the procedural obligations for preparedness and response systems and EIAs are supported 

by shared understandings, but the fact that they also meet all of Fuller’s legality criteria has 

contributed to their normative strength. It has reinforced shared understandings that they are 

minimal requirements to fulfil the obligation to prevent, reduce and control pollution and has 

enabled practices of legality where states follow their obligations. 

As for pollution, safety and management standards, they both lack shared understandings to 

support their development and fail to meet crucial legality criterion, especially the clarity, non-

contradiction, constancy over time and congruence. However, the problem with these standards 

is not so much that international law does not allow for their development. To the contrary, 

UNCLOS specifically refers to the need for states to adopt such standards and this obligation 

could have been interpreted in a proactive, precautionary and ecosystemic manner. What the 

analysis of shared understandings reveals is that to regulate the offshore oil and gas industry with 

stringent standards is incompatible with neoliberal development and with its focus on assertion 

of property rights, natural resource extraction and deregulation. This structural bias affects not 

only the way international law is developed, interpreted and applied, but also prevents the 

fulfillment of legality criteria. This bias has hampered the development of an ecosystem 

approach, which accords equal weight to environmental considerations, including cumulative 

and long-term impacts, in the planning and development of oil and gas activities. While this bias 
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is indeed difficult to displace, especially considering the fact that it is enshrined in UNCLOS, 

discussions in the international courts and tribunals demonstrate that some debates are taking 

place and that views are slowly changing on how to prevent, reduce and control pollution from 

development activities. However, there is a need to put at the forefront of legal debates what it 

means to protect the Arctic environment from offshore oil and gas activities, as opposed to 

taking for granted that this development will occur and that only the most severe and direct 

damage from those activities will be mitigated. 
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CHAPTER III 

SHIPPING AND PRACTICES OF LEGALITY IN THE 

ARCTIC 

INTRODUCTION 

Marine transport is common in the Arctic region.1 Most Arctic shipping activities take place at 

the periphery of the Arctic Ocean, along the Norwegian and Russian coasts and in the Barents 

Sea, around Iceland, near the Faroe Islands, southwest of Greenland and in the Bering Sea.2 

However, the extent and geographic scope of shipping activities in the Arctic is likely to increase 

significantly due to climate change and the melting of sea ice. Since 1979, sea ice in the Arctic 

Ocean has declined by more than 30 percent.3 While there are different predictions as to when 

the Arctic Ocean will be totally free of sea ice during the summer months, scientists agree that it 

will be well before the end of this century.4 In fact, the Arctic Ocean could become ice-free for 

the summer season in just a few decades.5  

This chapter focuses on the role of international law in protecting the Arctic environment in the 

wake of increased shipping in the region. It analyzes the legal discourse and practice surrounding 

the idea of protecting the Arctic environment from shipping activities, focussing on the 

obligation to prevent, reduce and control pollution from ships. This chapter looks at shipping 

activities as a whole, including activities by several categories of ships: container or cargo ships, 

tankers, bulk carriers, passenger ships, tugs/barges, offshore supply vessels, fishing vessels, 

                                                
1 PAME, Arctic Marine Shipping Assessment 2009 Report, (29 April 2009), online: <www.pame.is/amsa> [AMSA] 
at 36-49. 
2 Ibid at 73. 
3 Ice Data Center, “Arctic Sea Ice News & Analysis”, online: <http://nsidc.org/arcticseaicenews/>; IPCC, Working 
Group I contribution to the IPCC 5th Assessment Report, “Climate Change 2013: The Physical Science Basis”, 
IPCC Doc WG-I: 12th/Doc. 2b, Add.1 (22.IX.2013), online: <http://www.ipcc.ch/report/ar5/wg1/#.Uk1utuD5ZOw> 
at para 10.5.1.1. 
4 Ibid; see also AMSA, supra note 1 at 25, 28. 
5 Ice Data Center, “Media Advisory: Arctic sea ice reaches lowest extent for 2013” (20 September 2013), online: 
<http://nsidc.org/news/press/2013_arcticseaiceminimum_PR.html>. 
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ferries and research vessels.6 Warships and other government ships, including icebreakers, are 

also covered in the analysis. As the thesis focuses on environmental protection, safety issues are 

not directly analyzed, except when ensuring safety at sea also ensures environmental protection, 

for example when routeing systems are put in place.7  

Arctic shipping activities can be divided into three main categories: intra-Arctic, inter-Arctic and 

trans-Arctic. Most of the current shipping activities are intra-Arctic, that is, within a single state. 

Intra-Arctic shipping activities are mainly located in the Barents Sea.8 Intra-Arctic shipping 

activities are in great majority destinational, for the transport of natural resources, community re-

supply, or marine tourism. In the reference year of 2004 used in the Arctic Council’s Arctic 

Marine Shipping Assessment (AMSA) released in 2009, 6,000 individual vessels sailed in the 

Arctic.9 According to the Arctic Council, this number is potentially underestimated, as it was 

based on voluntary reporting.10 It nevertheless sheds lights on the volume of shipping activities 

taking place in the region. Half of the vessels that sailed in the Arctic in 2004 were fishing boats, 

the Arctic region having some of the world’s most productive fisheries. The second greatest 

portion of total Arctic vessel traffic in 2004 was for bulk transport of various types of ore and oil 

and gas. The great majority of bulk transport took place along the coasts of Norway, the Russian 

Federation and the United States. There was year-round shipment of nickel and oil in the Russian 

Arctic. Community re-supply was the main shipping activity in the Canadian Arctic, eastern 

Russia and Greenland. Also of importance are passenger vessels, especially for tourism. While 

only Russian nuclear icebreakers traveled in ice-covered areas to reach the North Pole for 

tourism, passenger vessels that were not ice-strengthened often intentionally travel close to ice 

edges and shoreline. Cruise ship traffic in the Arctic is expanding rapidly and doubled during the 

                                                
6 Ibid at 138; while fishing boats are addressed in this chapter, fishing is analyzed separately in CHAPTER V on 
biodiversity. 
7 Outside the scope of this chapter is the analysis of the Agreement on Cooperation on Aeronautical and Maritime 
Search and Rescue in the Arctic, (Nuuk), 12 May 2011, (2011) 50 ILM 1119 (entered into force 19 January 2013) 
(Arctic SAR Agreement); this agreement delimits search and rescue regions, establishes competent authorities in 
charge of coordinating search and rescues activities in the Arctic and favours search and rescue cooperation between 
the Arctic states. 
8 AMSA, supra note 1 at 73. 
9 Ibid at 72. 
10 Ibid at 73. 



 

 

 

140 

period between 2004 and 2007. Icebreakers, government and research vessels accounted for only 

a small proportion of Arctic shipping.11  

Inter-Arctic shipping, or shipping between two Arctic states, is less developed. There are 

nevertheless inter-Arctic marine routes, for example between the port of Churchill in Canada and 

Murmansk in the Russian Federation.12 Trans-Arctic shipping, where ships navigate the Arctic 

Ocean to reach the Atlantic or the Pacific Ocean, is currently at its infancy. There are two main 

shipping routes in the Arctic between the Pacific and Atlantic oceans: the Northwest Passage 

along the American coast and through the Canadian Arctic Archipelago and the Northeast 

Passage near the Russian and the Norwegian coasts. The Northern Sea Route is a portion of the 

Northeast Passage controlled by the Russian Federation, between the Kara Gate and the Bering 

Strait.13 In the Northern Sea Route, year-round navigation is maintained in the western part of the 

route between the Russian ports of Dudinka and Murmansk for the transport of nickel from the 

metallurgical company Norilsk Nickel.14 While not currently in use, a third possible shipping 

route, a Central Arctic Ocean Route, through the center of the Arctic Ocean, is also envisaged.15 

All these routes have to pass through the Bering Strait, which is a potential chokepoint.16 The 

Northwest Passage, the Northeast Passage or the Central Arctic Ocean Route are particularly 

attractive as new global trade routes. They are substantially shorter routes between European and 

Eastern ports than the Suez or Panama Canals.17 While intra-Arctic, inter-Arctic and trans-Arctic 

shipping will increase with the melting of sea ice, such voyages will continue to face challenges 

due to ice conditions, the presence of icebergs, ice islands, bergy bits and growlers, cold 

temperatures, the Arctic diurnal cycle and a lack of hydrographic, meteorological and 

oceanographic data.18  

                                                
11 Ibid at 72, 81. 
12 Ibid at 12. 
13 Ibid at 4-23; Erik J Molenaar & Robert Corell, Background Paper: Arctic Shipping (Arctic TRANSFORM, 12 
February 2009) online: <arctic-transform.org> at 8-9. 
14 Molenaar & Corell, supra note 13 at 10; AMSA, supra note 1 at 4, 23, 82. 
15 Molenaar & Corell, supra note 13 at 4, 8, 9; Erik J Molenaar, “Arctic Marine Shipping: Overview of International 
Legal Framework, Gaps, and Options” (2008-2009) 18 J Transnat’l L & Pol’y 289 at 292. 
16 AMSA, supra note 1 at 109. 
17 Ibid at 44. 
18 Ibid at 5, 20, 22; Molenaar & Corell, supra note 13 at 5; ACIA, Impacts of a Warming Arctic – Arctic Climate 
Impact Assessment (Cambridge: Cambridge University Press, 2004) Key Finding No 6.  
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Increased shipping in the Arctic due to climate change poses a significant threat to the Arctic 

environment. The most devastating incident would be an oil spill.19 Such an incident could occur 

on oil and gas platforms, as discussed in Chapter II, but could also result from the transportation 

of oil by tanker or bulk ships. If the Northwest Passage, the Northeast Passage or the Central 

Arctic Ocean Route became new global trade routes, the risk of an oil spill would increase 

accordingly. Even if the Arctic does not become a key region for marine transport between 

Europe and Asia in the short term, the risk of an oil spill remains. As the Arctic states undertake 

further offshore oil projects, destinational shipping aimed at transporting oil from offshore 

platforms to national ports increases. In addition to oil, there is also the risk of a spill of 

chemicals, waste or hazardous and noxious substances (HNS) carried by ships. The regular 

activities of the shipping industry also result in discharges of fuel or cargo residues, sewage and 

garbage and emissions of black carbon, sulphur oxides (SOx) and nitrogen oxides (NOx).20 

Moreover, ships can enter into collision with marine mammals and disrupt their migratory 

patterns. It is a source of noise and may lead to the introduction of alien species in fragile 

ecosystems. Indigenous peoples have expressed their concern on increased shipping in the 

Arctic, with the potential impact of these activities on marine species they harvest.21 The Bering 

Strait region, through which all trans-Arctic shipping would go, is of particular concern. It is 

home to many indigenous communities relying on the region’s highly productive ecosystem.  

This chapter examines whether the obligation to prevent, reduce and control pollution from ships 

has given rise to legal practices that address these environmental impacts. Part one describes the 

rules and standards that give rise to the obligation to prevent, reduce and control pollution from 

ships in the global context, but also in the Arctic context. It shows that the body of international 

law proclaiming and specifying the obligation to prevent, reduce and control pollution from ships 

is the most developed, compared to the other obligations and rights analyzed in the thesis.  

Part two focuses on shared understandings, or ideas on what the obligation to prevent, reduce and 

control pollution from ships means. These ideas are shared by the actors in the community of 

practice that have contributed to the development, interpretation and application of the 

obligation. The community of practice is composed of the Arctic states, international courts and 

                                                
19 AMSA, supra note 1 at 7. 
20 Ibid at 5; Molenaar & Corell, supra note 13 at 11. 
21 AMSA, supra note 1 at 5. 
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tribunals, international legal scholars, international and regional organizations, NGOs and the 

shipping industry. The most environmentally friendly interpretation of the obligation to prevent, 

reduce and control pollution from ships relies on a well-developed body of law to argue for more 

stringent rules and standards for the Arctic region. Part two reveals that the gap between this 

interpretation and shared understandings among international actors is not as important as for 

other obligations and rights analyzed in the thesis. Shared understandings support both 

substantive and procedural components of the obligation to prevent, reduce and control pollution 

from ships. Indeed, shared understandings support both the general obligation under UNCLOS,22 

as well as the specific standards established in the IMO’s instruments. Part two also shows that 

these understandings have been very much constrained by the IMO’s regulatory framework and 

institutional setting. Furthermore, the bias in favour of neoliberal development has played a 

structuring role in the development, interpretation and application of the obligation, leading to a 

situation where priority has been given to the right to freedom of navigation, supporting 

commercial shipping. 

In the third part, the obligation to prevent, reduce and control pollution from shipping activities is 

assessed against Fuller’s criteria of legality. This last part illustrates the mutual influence of 

formal features of law and shared understandings in generating practices of legality, where 

international actors not only feel bound by legal rules, but also follow them in practice.23 It helps 

appreciate why the general obligation to prevent, reduce and control pollution from ships has 

attracted a sense of legal obligation. It also helps identify the difficulties raised by some 

interpretations of the obligation to prevent, reduce and control pollution from ships, such as 

when it would prohibit shipping in vast areas in the Arctic and subject warships and other 

government ships to this obligation. 

 

                                                
22 United Nations Convention on the Law of the Sea, (Montego Bay), 10 December 1982, 1833 UNTS 3, (1982) 21 
ILM 1261 (entered into force 16 November 1994) [UNCLOS]. 
23 See CHAPTER I and Jutta Brunnée & Stephen J Toope, Legitimacy and Legality in International Law: An 
Interactional Account (Cambridge: Cambridge University Press, 2010). 
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I- THE OBLIGATION TO PREVENT, REDUCE AND CONTROL 

POLLUTION FROM SHIPS 

The law of the sea is one of the oldest areas of international law. Shipping has traditionally been 

considered an international issue.24 One of the first principles developed in international law was 

that of mare liberum or the freedom of the seas. This principle, recognized as customary 

international law, developed by Grotius in the 17th century, is essentially a principle promoting 

unobstructed freedom of commercial shipping and trade.25 As shown in the subtitle of Grotius’ 

famous dissertation, freedom of the seas was equated to “the right which belongs to the Dutch to 

take part in the East Indian Trade”.26  

Even in the context where priority is given to the freedom of navigation and trade, the obligation 

to prevent, reduce and control pollution from ships has been subject to a constant development. 

This contrasts with other areas of environmental protection, such as in the context of oil and gas 

activities and biodiversity, where rules and standards are very limited, especially when it comes 

to substantive protection or pollution standards. While often developed as a response to major 

environmental disasters, rather than in a proactive and precautionary way, the obligation to 

prevent, reduce and control pollution from ships has been elaborated in numerous instruments. 

UNCLOS provides a general framework to this obligation. However, not only the more 

procedural components of this obligation, such preparedness and response systems, have been 

developed, but also pollution standards, which set the permissible amount of pollutant released in 

the environment, and construction, design, equipment and manning (CDEM) standards. 

Navigation standards, which may also contribute to environmental protection, have also been 

elaborated. Finally, shipping was one of the first areas where international liability rules aimed at 

compensating for environmental damage were developed. While liability standards do not per se 

prevent environmental harm, they may deter dangerous practices and the use of substandards by 

                                                
24 James Harrison, Making the Law of the Sea (Cambridge: Cambridge University Press, 2011) at 154; Robin Rolf 
Churchill & Alan Vaughan Lowe, The Law of the Sea (Manchester: Manchester University Press, 1988) at 3. 
25 Helmut Tuerk, Reflections on the Contemporary Law of the Sea (Leiden: Martinus Nijhoff Publishers, 2012) at 6. 
26 Hugo Grotius, The Freedom of the Seas, translated by Ralph Dan Deman Magoffin, 1916 (Kitchener: Batoche 
Books Limited, 2000); Ruth Lapidoth, “Freedom of Navigation – Its Legal History and Its Normative Basis” (1975) 
6 J Mar L & Com 259. 



 

 

 

144 

the shipping industry and contribute to restoring the environment when an oil or HNS spill 

occurred.  

 

A- General rules under UNCLOS 

As analyzed in Chapter II, UNCLOS was adopted to assign responsibility and jurisdiction over 

the seas, but not to set specific standards of protection. The qualification of the waters up to 200 

nautical miles from the limit of states’ territorial sea as “Exclusive Economic Zone” (EEZ) 

clearly suggests that the emphasis is put on oceans as an economic resource.27 This focus was 

also confirmed by the President of the Third United Nations Conference on the Law of the Sea, 

who said that UNCLOS would regulate “practically every aspect of the use and resources of the 

seas and the oceans.”28 While the protection of the marine environment is one obligation under 

UNCLOS, it remains subordinated to trade and exploitation of natural resources.  

Part XII of UNCLOS articulates and elaborates on the general obligation to protect and preserve 

the marine environment.29 Part XII applies to all ships, except warships and other state-owned or 

operated ships used for government service.30 It recalls the obligation for states not to cause harm 

by pollution to the territory of other states or areas beyond national jurisdiction – the “no harm 

principle”.31 The obligation to prevent, reduce and control pollution in the shipping context 

requires states to prevent “intentional and unintentional discharges” and regulate the design, 

construction, equipment, operation and manning of ships.32 To do so, states have to develop 

international rules and standards and, “wherever appropriate”, routeing systems.33 Domestically, 

states have to adopt laws and regulations that “at least have the same effect as that of generally 

accepted international rules and standards”.34 Of relevance in the context of ships carrying 

wastes, UNCLOS also asks states to adopt laws and regulations to prevent, reduce and control 

                                                
27 Barnaby J Feder, “A Legal Regime for the Arctic” (1976-1978) 6 Ecology LQ 785 at 787. 
28 Tommy TB Koh, President of the Third United Nations Conference on the Law of the Sea, “Remarks, A 
Constitution for the Oceans” (10 December 1982), online: <http://www. 
un.org/Depts/los/conventionagreements/texts/koh english.pdf>. 
29 Art 192 UNCLOS. 
30 Art 236 UNCLOS. 
31 Art 194 UNCLOS. 
32 Art 194(3)c) UNCLOS. 
33 Art 211 UNCLOS. 
34 Ibid. 
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pollution of the marine environment by dumping at sea and to encourage the establishment of 

international rules to this matter.35 States are also required to take all measures to address 

intentional or accidental introduction of alien or new species into the marine environment.36 Air 

pollution is another area where states should adopt laws and regulations.37  

UNCLOS requires cooperation at the global level among states to fulfil the obligation to prevent, 

reduce and control pollution.38 This obligation links the need to set rules and standards at the 

international level with the correlative duty to cooperate to actually develop these rules and 

standards. Regional cooperation is not mandatory, though it is encouraged.39 The Arctic region 

could arguably correspond to the definition of enclosed or semi-enclosed sea under Part IX.40 As 

a result, coastal states would be required to cooperate in the exercise of the rights and duties 

under UNCLOS, especially with regard to marine environmental protection.41 Moreover, 

cooperation among states when there is a risk of damage by pollution applies not only in the 

context of offshore installation, as analyzed in Chapter II, but also when ships carry oil or other 

pollutants. Part of the obligation to prevent, reduce and control pollution from ships can be found 

in the procedural components of notifying other states of an imminent threat or actual damage to 

the marine environment,42 and adopting contingency plans for preparedness and response, 

including regional ones “to the extent possible” and “in accordance with [states] capabilities”.43 

UNCLOS also encourages cooperation at the international level to develop compulsory insurance 

                                                
35 Art 194(3)a), 210 UNCLOS. 
36 Art 196 UNCLOS. 
37 Arts 194(3)a), 212 UNCLOS. 
38 Art 197 UNCLOS. 
39 Ibid. 
40 Hans Corell, “Reflections on the Possibilities and Limitations of a Binding Legal Regime” (2007) 37:4 Envtl 
Pol’y & L 321 at 322; Rosemary Rayfuse, “Melting Moments: the Future of Polar Oceans Governance in a 
Warming World” (2007) 16:2 RECIEL 196 at 210; Travis Potts, “An Arctic Scramble? Opportunities and Threats in 
the (Formerly) Frozen North” (2008) 23 Int’l J Mar & Coast L 151 at 151; Timo Koivurova,  “Protecting the 
Environment or Preventing Military Conflicts? Policy Dynamics” (2010) 40:4 Envtl Pol’y & L 166 at 170; Budislav 
Vukas, “United Nations Convention on the Law of the Sea and the Polar Marine Environment” in Davor Vidas (dir), 
Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge 
University Press, 2006) 34 at 41, 43, 44; Timo Koivurova & Erik J Molenaar, International Governance and 
Regulation of the Marine Arctic, Overview and Gap Analysis (Oslo: WWF International Arctic Programme, 2009) at 
68; Kristin Noelle Casper, “Oil and Gas Development in the Arctic: Softening of Ice Demands Hardening of 
International Law, (2009) 49 Nat Resources J 846 at 867; For the view that the Arctic is not a semi-enclosed sea, see 
J Enno Harders, “In Quest for an Arctic Legal Regime: Marine Regionalism – A Concept of International Law 
Evaluated” (1987) 11:4 Marine Policy 285; Donat Pharand, “The Arctic Waters and the Northwest Passage: A Final 
Revisit” (2007) 38:1/2 Ocean Devel & Int’l L 3. 
41 Art 123 UNCLOS; Koivurova & Molenaar, supra note 40 at 68. 
42 Art 198, see also Art 211(7) UNCLOS. 
43 Art 199 UNCLOS. 
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or compensation funds to ensure prompt and adequate compensation in the event of 

environmental damage caused by marine pollution.44 

While states have an obligation to prevent, reduce and control pollution from ships, UNCLOS 

puts limits on how to fulfil this obligation to allow for the greatest trade and freedom of 

navigation. In territorial seas, in the zone from the baseline to a limit of 12 nautical miles,45 

coastal states have full sovereignty to adopt rules for the preservation of the environment and to 

set traffic separation schemes to ensure safety in their territorial sea.46 Furthermore, special 

requirements for the prevention, reduction and control of pollution can be made a condition for 

the entry of foreign ships into ports and internal waters.47 UNCLOS refers to the need for nuclear 

ships or ships carrying dangerous or noxious substances to have proper documentation and to 

take the precautions established by international agreements.48 However, states cannot regulate 

the design, construction, manning or equipment of foreign ships unless they adopt rules that 

correspond to “generally accepted international rules or standards”.49  

In the Arctic context, Greenland has a territorial sea of 3 nautical miles and Canada, Norway, the 

Russian Federation and the United States have established a limit of 12 nautical miles in the 

Arctic Ocean.50 Though it is not in the Arctic Ocean, Iceland has a territorial sea of 12 nautical 

miles in the Norwegian Sea, in the North Atlantic Ocean. For Canada, however, it is unclear 

where the territorial sea baseline should start. Indeed, it is still debated whether the waters in the 

Canadian Arctic Archipelago are internal waters, within the territorial sea baseline, as part of 

historic waters or archipelagic waters.51 The Russian Federation’s claim that waters in the 

                                                
44 Art 235 UNCLOS. 
45 Art 3 UNCLOS.  
46 Arts 2, 21(2), 211(4) UNCLOS. 
47 Art 211(3) UNCLOS. 
48 Art 23 UNCLOS. 
49 Art 21(2) UNCLOS. 
50 Finland and Sweden are Baltic coastal states and have declared a 12 nautical miles limit, except in the Gulf of 
Finland, where the limit is of 3 nautical miles. 
51 The Canadian government also invoked “sector theory”, which is no longer argued. On the debate of the status of 
Canadian’s Arctic waters, see Pharand, supra note 40; Ivan L Head, “Canadian Claims to Territorial Sovereignty in 
the Arctic Regions” (1963) 9 McGill LJ 200; Robert S Reid, “The Canadian Claim to Sovereignty over the Waters 
of the Arctic” (1974) 12 Can YB Int’l L 111; Donat Pharand, “Canada’s Arctic Jurisdiction in International Law” 
(1983) 7 Dal LJ 315 [Pharand, “Canada’s Arctic Jurisdiction”]; Donald M McRae, “Arctic Waters and Canadian 
Sovereignty” (1983) 38 Int’l J 476; Donat Pharand, “The Legal Régime of the Arctic: Outstanding Issues” (1984) 39 
Int’l J 742 at 757-799 [Pharand, “The Legal Régime of the Arctic”]; Ted L McDorman, “In the Wake of the ‘Polar 
Sea’: Canadian Jurisdiction and the Northwest Passage” (1986) 27 C de D 623; Donat Pharand, “Canada’s 
Sovereignty over the Newly-Enclosed Arctic Waters” (1987) 25 Can YB Int’L L 325; Mark Killas, “The Legality of 
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Northern Sea Route are internal waters is also subject to debate.52 At issue is also whether the 

Northwest Passage and the Northern Sea Route can be considered straits used for international 

navigation and subject to the particular regime established in Part III of UNCLOS.53 Even if the 

Northwest Passage and the Northern Sea Route are considered straits used for international 

navigation, states bordering such straights can adopt laws and regulations to set traffic separation 

schemes and to prevent, reduce and control pollution. However, this obligation is even more 

restricted than in the territorial sea, as states can only “giv[e] effect to applicable international 

regulations regarding the discharge of oil, oily wastes and other noxious substances in the 

strait.”54 Environmental measures must not have the “practical effect of denying, hampering or 

impairing the rights of transit passage”.55  

                                                                                                                                                        

 
Canada’s Claims to the Waters of its Arctic Archipelago” (1987) 19 Ottawa L Rev 95; Donat Pharand, Canada’s 
Arctic Waters in International Law (Cambridge, Cambridge University Press, 1988); Nicolas C Howson, “Breaking 
the Ice: The Canadian-American Dispute over the Arctic’s Northwest Passage” (1988) 26 Colum J Transnat’l L 337; 
Donat Pharand, “Canada’s Sovereignty over the Northwest Passage” (1989) 10 Mich J Int’l L 653; Paul Andrew 
Kettunen, “The Status of the Northwest Passage under International Law” (1990) Det CL Rev 929; Donald R 
Rothwell, “The Canadian-US Northwest Passage Dispute: A Reassessment” (1993) 26 Cornell Int’l LJ 331 
[Rothwell, “The Canadian-US Northwest Passage Dispute”]; Suzanne Lalonde, “Increased Traffic through Canadian 
Arctic Waters” (2004) 38 RJT 49 at 69-103; Hannah E King, “Protecting the Northwest Passage: Assessing the 
Threat of Year-Round Shipping to the Marine Ecosystem and the Adequacy of the Current Environmental 
Regulatory Regimes” (2008-2009) 14 Ocean & Coastal LJ 269 at 278-292; Michael Byers & Suzanne Lalonde, 
“Who Controls the Northwest Passage?” (2009) 42 Vand J Transnat’l L 1133; Mehealani Krafft, “The Northwest 
Passage: Analysis of the Legal Status and Implications of its Potential Use” (2009) 40 J Mar L & Com 537.  
52 R Douglas Brubaker “Navigation and Pollution in the Northern Sea Route” in Davor Vidas (dir), Protecting the 
Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge University Press, 
2006) 221 at 224; Anatoly L Kolodkin & M E Volosov, “The Legal Regime of the Soviet Arctic – Major Issues” 
(1990) 14 Marine Policy 162.   
53 Donat Pharand, “Innocent Passage in the Arctic” (1968) 6 Can YB Int’l L 3; Reid, supra note 51; William E 
Butler, The Northeast Arctic Passage (Alphen aan den Rijn: Sijthoff & Noordhoff, 1978); Donat Pharand, “The 
Northwest Passage in International Law” (1979) 17 Can YB Int’l L 99; Pharand, “Canada’s Arctic Jurisdiction”, 
supra note 51; Pharand, “The Legal Régime of the Arctic”, supra note 51 at 786-799; Donat Pharand, “The 
Northwest Passage: Arctic Straights” in Gerard J Mangone (dir), International Straits of the World, vol 7, 
(Dordrecht: Martinus Nijhoff Publishers, 1984); Killas, supra note 51 at 133-134; Howson, supra note 51; Erik 
Franckx, “Non-Soviet Shipping in the Northeast Passage, and the Legal Status of Proliv Vil'kitskogo” (1988) 151:24 
Polar Record 269; Kettunen, supra note 51; Rothwell, “The Canadian-US Northwest Passage Dispute”, supra note 
51; Lalonde, supra note 51 at 85-96; Pharand, supra note 40; King, supra note 51 at 284-292; Byers & Lalonde, 
supra note 51; Krafft, supra note 51. 
54 Art 42 UNCLOS. 
55 Art 42(2) UNCLOS. 
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The next zone, from the limit of the territorial sea to a limit of 200 nautical miles, is the EEZ.56 

All Arctic coastal states have an EEZ of 200 nautical miles. In this zone, which comprises the 

waters above the continental shelf,57 states have sovereign rights to explore and exploit natural 

resources in the water column.58 States also have jurisdiction to adopt rules to prevent, reduce 

and control pollution to the marine environment, but such rules need to conform or give effect 

“to generally accepted international rules and standards”.59 Since pollution is defined narrowly in 

UNCLOS,60 states retain the power to regulate anchoring and ballast water discharge within their 

EEZ without necessarily implementing international rules and standards.61 States can also adopt 

mandatory discharge standards or navigational practices for the prevention of pollution from 

ships for particular and clearly defined areas with special oceanographical and ecological 

conditions.62 However, states can do so only after consultation with the competent international 

organization, which is the IMO, and any other state concerned and following the IMO’s 

approbation.63 CDEM standards for ecological sensitive areas in an EEZ have to be set 

internationally.64  

In the Arctic context, there is an important exception to the need for coastal states to implement 

international standards to protect the Arctic environment in the EEZ: Article 234 of UNCLOS:   

Coastal [s]tates have the right to adopt and enforce non-discriminatory laws and 
regulations for the prevention, reduction and control of marine pollution from 
vessels in ice-covered areas within the limits of the exclusive economic zone, 
where particularly severe climatic conditions and the presence of ice covering 
such areas for most of the year create obstructions or exceptional hazards to 
navigation, and pollution of the marine environment could cause major harm to 
or irreversible disturbance of the ecological balance. Such laws and regulations 
shall have due regard to navigation and the protection and preservation of the 
marine environment based on the best available scientific evidence. 

                                                
56 Art 57 UNCLOS; within the EEZ and from the limit of the territorial sea to a limit of 12 nautical miles, there is 
also the contiguous zone, see Art 35 UNCLOS. 
57 The zones generally coincide, but they may have different limits. The regime under the continental shelf is defined 
in Part VI UNCLOS. See also CHAPTER II on oil and gas.  
58 Art 56(1)a) UNCLOS. 
59 Art 211(5) UNCLOS. 
60 See Art 1(1)4) UNCLOS, which refers to the introduction of a substance or energy and does not include organisms 
or physical disturbances. 
61 Molenaar, supra note 15 at 305. 
62 Art 211(6) UNCLOS. 
63 Ibid. 
64 Ibid. 
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In the areas subject to “particularly severe climatic conditions and the presence of ice covering 

such areas for most of the year”, states can adopt and enforce, within the limit of the EEZ, more 

stringent laws and regulations than international standards, whether pollution standards, CDEM 

standards or routeing and reporting systems.  

Canada, with the support of the then Soviet Union and the United States, negotiated Article 234 

of UNCLOS. It followed Canadian practice that emerged in the 1970s, when Canada adopted the 

Arctic Water Pollution Prevention Act (AWPPA) asserting its jurisdiction to set marine pollution 

standards up to 100 nautical miles in the Canadian Arctic.65 This act launched the debates about 

whether the Arctic region was subject to the principle of the freedom of the seas and whether 

coastal states such as Canada could assert national jurisdiction to protect the environment beyond 

territorial waters. These debates arose in the context of oil discoveries at Prudhoe Bay in Alaska 

and promising oil exploration reports in the Canadian Arctic.66 The adoption of the AWPPA 

followed the experimental voyage in 1969 of the American oil tanker Manhattan through the 

Northwest Passage to determine whether the route could be used for commercial purposes. At the 

time, some scholars were already referring to studies indicating that the Arctic was warming up 

and that this phenomenon could lead to increased shipping in the region.67 In this context, the 

AWPPA was adopted in a proactive manner specifically to protect the Arctic environment.  

While international agreements regulating pollution from ships were starting to emerge at the 

international sphere before the adoption of UNCLOS, it was difficult for more environmentally 

concerned states to have their voice heard at conferences on the law of the sea.68 Acknowledging 

this difficulty, Louis Henkin pointed out that “[t]he law of freedom of the seas has been a law of 

laissez-faire favouring the shippers of the world.”69 At the time of the AWPPA’s adoption, it was 

questioned whether or not Canada’s unilateral legislation aimed at protecting the Arctic marine 

                                                
65 Arctic Water Pollution Prevention Act, RSC 1985, c A-12 [AWPPA]. The act now extends to 200 nautical miles, 
Art 2 “arctic waters” AWPPA. 
66 Donat Pharand, “Freedom of the Seas in the Arctic Ocean” (1969) 19 U Toronto LJ 210 at 210. 
67 Ibid at 225-226. 
68 Louis Henkin, “Arctic Antipollution: Does Canada Make or Break - International Law?” (1971) 65 Am J Int'l L 
131 at 132 
69 Ibid.  
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environment violated international law.70 Canada even withdrew its acceptance to the jurisdiction 

of the ICJ with respect to matters concerning Arctic jurisdiction.71 Consequently, the AWPPA 

was not widely perceived in the 1970s as a way to implement the obligation to prevent, reduce 

and control pollution from ships. However, Article 234 came a decade later to validate Canada’s 

approach to Arctic environmental protection.72 

While Article 234 followed the Canadian practice limiting a laissez-faire approach favouring 

shippers, protecting the environment was still subordinated to freedom of navigation. Indeed, the 

provision makes clear that when states adopt more stringent standards to prevent, reduce and 

control pollution from ships, they must give “due regard to navigation”. As commentators 

highlight, this phrase implies that coastal states could not significantly limit or prohibit all 

navigation in the Arctic for environmental purposes.73  

The last zone that UNCLOS delimits is the high seas. Those parts of the oceans that are not with 

any state’s internal waters, territorial sea or EEZ, are considered to be the high seas.74 In the 

Arctic, there are four high sea areas: the “Banana Hole” in the Norwegian Sea, the “Loop Hole” 

in the Barents Sea, the “Donut Hole” in the central Bering Sea and the center of the Arctic 

Ocean.75 For the high seas, rules and standards to prevent, reduce and control pollution from 

ships have to be set internationally. 

Depending on the zone ships sail through, states are responsible for fulfilling and enforcing their 

international obligation to prevent, reduce and control pollution from ships as flag states, coastal 

                                                
70 Ibid at 135; Ian Brownlie, “A Survey of International Customary Rules of Environmental Protection” (1973) 13 
Nat Res J 179 at 185; Ramanlal Soni, Control of Marine Pollution in International Law (Cape Town: Juta, 1985) at 
5. 
71 Canadian Declaration Concerning the Compulsory Jurisdiction of the International Court of Justice, (1970) 9 
ILM 598; see also Rothwell, “The Canadian-US Northwest Passage Dispute” supra note 51 at 340; Lalonde, supra 
note 51 at 62. 
72 For a review of the debates and versions surrounding Article 234, see Donald M McRae & DJ Goundrey, 
“Environmental Jurisdiction in Arctic Waters: The Extent of Article 234” (1982) 16 U Brit Colum L Rev 197; 
Donald M McRae, “The Negotiation of Article 234” in F Griffiths (ed), Politics of the Northwest Passage 
(Kingston, On: McGill-Queens University Press, 1987) 98; Donat Pharand, The Northwest Passage: Arctic Straits 
(Dordrecht: Martinus Nijhoff Publishers, 1984) at 108; Robert Huebert, “Article 234 and Marine Pollution 
Jurisdiction in the Arctic” in AG Oude Elferink & Donald R Rothwell (eds), The Law of the Sea and Polar Maritime 
Delimitation and Jurisdiction (The Hague: Martinus Nijhoff Publishers, 2001) 249 at 249.  
73 McRae & Goundrey, supra note 72 at 221, 224. 
74 Art 86 UNCLOS. 
75 Koivurova & Molenaar, supra note 40 at 18; Molenaar, supra note 15 at 296. 
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states or port states.76 Flag states and coastal states are mainly responsible for enforcing rules and 

standards applying to ships.77 Each state is responsible for ensuring that ships flying its flag 

comply with rules and standards for the prevention, reduction and control of pollution, including 

for CDEM standards.78  

Coastal states can enforce laws and regulations when faced with a violation of international rules 

and standards for the prevention, reduction and control of pollution from ships in their territorial 

waters and EEZ.79 However, coastal states have to let foreign ships sail through the territorial 

sea, pursuant to the right of innocent passage and in view of giving priority to the right to 

freedom of navigation.80 Passage of ships is not innocent in the environmental context only if 

“any act of wilful and serious pollution” is committed.81 In straits used for international 

navigation, the right of transit passage is given priority over environmental protection and states 

can enforce applicable laws and regulations in the strait, but only when a violation to those laws 

and regulations “caus[es] or threaten[s] major damage to the marine environment”.82 Under 

UNCLOS, coastal states enforcing pollution prevention, reduction and control rules and standards 

in the EEZ can ask information regarding the identity and port of registry of a ship suspected of a 

violation. However, inspection of a ship is only permitted if the ship refuses to give information 

or if the information is not accurate. This physical inspection can be made only if “there are clear 

grounds for believing” that there was “a substantial discharge causing or threatening significant 

pollution of the marine environment.”83 Detention of ships is also envisaged when there was a 

“discharge causing major damage or threat of major damage” to the coastal state.84 Beyond areas 

of national jurisdiction, coastal states may still act in the event of pollution or threat of pollution 

following a maritime casualty, but only “to prevent, mitigate or eliminate grave and imminent 

danger to their coastline or related interests from pollution or threat of pollution of the sea by 

                                                
76 Art 235 UNCLOS. 
77 Molenaar & Corell, supra note 13 at 17; see also Art 216 for enforcement of pollution by dumping. 
78 Arts 94, 217 UNCLOS. 
79 Art 220 UNCLOS. 
80 Arts 17-20 UNCLOS. 
81 Art 19(2) h) UNCLOS. 
82 Art 233 UNCLOS. 
83 Art 220(5) UNCLOS. 
84 Art 220(6) UNCLOS. 
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oil.”85 Article 234 grants further enforcement powers to coastal states for non-compliance with 

pollution standards and CDEM standards adopted under this provision.  

As for port states, they can prevent a ship from leaving a port to prevent pollution if the ship does 

not meet applicable international rules and standards relating to seaworthiness.86 Port states can 

also enforce laws and regulations when ships are voluntarily at their ports and following a 

request from a flag state or another state where pollution occurred in their internal waters, 

territorial sea or EEZ. 

Therefore, UNCLOS provides a general framework on how states can set and enforce laws and 

regulations to fulfil their obligation to prevent, reduce and control pollution from ships. While 

the provisions on shipping activities are more detailed as to what the obligation to prevent, 

reduce and control pollution means, other agreements are key to providing specific rules and 

standards.  

 

B- Pollution, construction, design, equipment and manning standards  

In the mid-1950s, states became concerned with the expansion of the oil tanker industry as well 

as the size of tankers. In this context, the International Convention for the Prevention of 

Pollution of the Sea by Oil (OILPOL) was adopted in 1954. The convention had as its main 

objective the prevention of pollution from ships and it set specific discharge standards for oil. As 

such, OILPOL became the first international environmental agreement. However, the triggering 

point for the development of specific standards for the prevention, reduction and control of 

pollution from ships came in 1967 with the Torrey Canyon incident, when an oil tanker spilled 

120,000 tons of oil off the western coast of Cornwall in England.87 In the subsequent years, the 

IMO worked towards the adoption in 1969 of the Intervention on the High Seas Convention88 

and the International Convention on Civil Liability for Oil Pollution Damage (Civil Liability 

                                                
85 Art 1 Intervention on the High Seas Convention, (Brussels), 29 November 1969, 9 ILM 25 (entered into force 6 
May 1975) [Intervention on the High Seas Convention]; see also Art 221 UNCLOS. 
86 Art 219 UNCLOS. 
87 IMO, “Brief History of IMO”, online: < http://www.imo.org/About/HistoryOfIMO/Pages/Default.aspx>. 
88 Supra note 85. 
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Convention).89 These two conventions were not aimed at preventing pollution from ships, but at 

granting states jurisdiction to intervene on the high seas and at compensating for environmental 

damage. However, international conventions actually setting pollution standards followed in the 

1970s. 

Dumping is an especially acute problem when ships sail through remote areas, such as the Arctic. 

Adopted in 1972, the London Convention90 prohibits dumping at sea of wastes and other matter 

listed in Annex A, such as persistent plastics, oil and radioactive wastes.91 The 1996 Protocol92 

superseded the London Convention for states party to the new instrument, prohibiting all 

dumping of wastes at sea unless permitted.93 The 1996 Protocol recognizes the principles of 

precaution and prevention.94 Part of the obligation to prohibit dumping at sea is the requirement 

that states designate an authority in charge of issuing permits and monitoring wastes and the 

conditions of the seas.95 The 1996 Protocol encourages cooperation to address dumping 

regionally, but also in areas beyond national jurisdiction.96 While “dumping” under both the 

London Convention and the 1996 Protocol does not cover “wastes or other matter incidental to, 

or derived from the normal operations of vessels”,97 other international instruments have been 

developed to address this source of pollution.  

MARPOL 73/78,98 which superseded OILPOL, is the primary agreement setting pollution 

discharge standards for ships. This agreement was adopted in view of eliminating intentional 

discharge and minimizing accidental discharge.99 It recognizes that “deliberate, negligent or 

                                                
89 Convention on Civil Liability for Oil Pollution Damage, (Brussels), 29 November 1969, (1969) 9 ILM 45 (entered 
into force 19 June 1975). 
90 Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, (London), 29 
December 1972, (1972) 11 ILM 1294 (entered into force 30 August 1975) [London Convention]. 
91 Art IV 1 a) London Convention. 
92 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 1972, 
(London), 7 November 1996, (1997) 36 ILM 1 (entered into force 24 March 2006) [1996 Protocol]. 
93 Art 1 (4.1) 1996 Protocol; dumping is allowed if a permit is granted under Annex II, see Art 4, (1.2), Annex I and 
Annex II of the 1996 Protocol or in case of force majeure, see Art 8 1996 Protocol. 
94 Arts 3, 23, preamble 1996 Protocol.   
95 Art 9 1996 Protocol, see also Art 14 1996 Protocol on scientific and technical research and Article VI London 
Convention.  
96 Art 10, preamble 1996 Protocol; Art VIII London Convention.  
97 Art III 1(b)(i) London Convention; Art III 1(b)(i) 1996 Protocol. 
98 International Convention for the Prevention of Pollution from Ships, (London) (2 November 1973), (1973) 12 
ILM 1319, as modified by the Protocol Relating to Convention for the Prevention of Pollution from Ships, (London) 
(17 February 1978), (1978) 17 ILM 546 (entered into force 2 October 1983) [MARPOL 73/78]; see especially Art I. 
99 Ibid. 
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accidental release of oil and other harmful substances from ships constitute a serious source of 

pollution.”100 It applies to all ships except warships and other government ships.101 MARPOL 

73/78 contains six annexes that set the specific standards for pollution by oil (Annex I), pollution 

by noxious liquid substances in bulk (Annex II), pollution by harmful substances carried in 

packaged form (Annex III), pollution by sewage (Annex IV), pollution by garbage (Annex V) 

and air pollution (Annex VI). State parties to MARPOL 73/78 are automatically parties to 

Annexes I and II, but Annexes III, IV, V and VI are optional.102 

Annex I applies especially in the context of oil tankers or ships carrying oil in bulk. This Annex 

requires ships to have segregated ballast tanks, oil discharge monitoring and control systems, oil 

filtering and washing equipment and double hulls to prevent oil pollution in the event of collision 

or stranding.103 Moreover, discharge into the sea of oil or oily mixtures from ships is prohibited, 

unless oil tankers comply with certain conditions.104 More stringent rules are mandated for 

special areas, including in the Antarctic Area,105 where any discharge into the sea of oil or oily 

mixture from ships is prohibited.106  

Annex II regulates the release of noxious liquid substances, such as liquefied gas and pesticides. 

It applies to all ships carrying these substances in bulk.107 Noxious substances can be discharged 

at sea depending on their categorization, whether they can cause a major hazard (category X), a 

hazard (category Y), a minor hazard (category Z) or other substances that present no harm 

(category OS) to marine resources or human health.108 Category X, Y and Z substances cannot be 

discharded at sea, but at a reception facility. However, water subsequently introduced in the tank 

that contained these substances can be discharged at sea, but following prewash procedures and 

under certain conditions.109 As with oil, more stringent rules apply when ships sail through the 

                                                
100 Preamble MARPOL 73/78. 
101 Art 3(3) MARPOL 73/78. 
102 Art 14 MARPOL 73/78. 
103 Regs 12-36 of Annex I MARPOL 73/78. 
104 For oil and oily mixtures, they can be discharged if the oil content does not exceed 15 ppm; Reg 15 of Annex I 
MARPOL 73/78. 
105 Reg 1(11) of Annex I MARPOL 73/78. 
106 Reg 15 of Annex I MARPOL 73/78. This is the case for all ships sailing in the Antarctic region and for oil tankers 
and other ships of 400 gross tonnage and above for other special areas.  
107 Reg 2 of Annex I MARPOL 73/78. 
108 Reg 6, Appendix I of Annex II MARPOL 73/78. 
109 Reg 13 of Annex I MARPOL 73/78. 



 

 

 

155 

Antarctic Area, where no discharge of noxious liquid substances is allowed.110 Annex II also 

contains, in its appendices standards for equipment, such as ventilation equipment, and cargo 

unloading, cargo heating system and residue discharge system that should be used in ships 

carrying noxious liquid substances. The appendices also set operational standards for the 

following procedures: prewash, ventilation, pumping and stripping, tank washing, residue 

discharge, ballasting and deballasting. Furthermore, Annex II makes mandatory the International 

Bulk Chemical Code,111 which sets design, construction, equipment and operation standards to 

minimize the discharge of chemicals into the sea.112  

Annex III addresses pollution from marine pollutants carried at sea in packaged form.113 This 

annex prohibits the carriage of harmful substances, except in accordance with general 

requirements for packing, marking and labelling, documentation, stowage and quantity 

limitations.114 For example, the annex requires that substance carried in packaged form be 

identified with their technical name in addition to the words “marine pollutant”.115  

Annexe IV regulates pollution from sewage. It applies to ships of 400 gross tonnage and above, 

or ships that are certified to carry more than 15 persons.116 Annex IV prohibits the discharge of 

sewage unless it meets certain conditions.117 Stricter standards are set for special areas. A total 

prohibition of the discharge of sewage will be in force for new passenger ships built after 2016 or 

existing passenger ships after 2018.118  

Annex V regulates pollution from garbage, or food, domestic and operational wastes, from all 

ships.119 Under this annex, the discharge at sea of plastic and cooking oil is prohibited.120 Annex 

                                                
110 Regs 13(8) of Annex II MARPOL 73/78. 
111 IMO, International Code for the Construction and Equipment of Ships carrying Dangerous Chemicals in Bulk. 
112 Reg 11 of Annex II MARPOL 73/78. 
113 For a list of those pollutants, see IMO, International Maritime Dangerous Goods Code; Reg 1(1.1) of Annex III 
MARPOL 73/78. 
114 Regs 3, 4, 5, 6 of Annex III MARPOL 73/78. 
115 Reg 4(1) of Annex III MARPOL 73/78. 
116 Reg 2 of Annex IV MARPOL 73/78. 
117 If ships are proceeding en route at a distance of more than 12 nautical miles from the nearest land. If the sewage 
is comminuted and disinfected, it can be discharged at a distance of 3 nautical miles from the nearest land. 
Moreover, sewage can be discharged anywhere if it has been treated by an approved sewage treatment plant and 
does not leave any visible traces in water, Reg 11 of Annex IV MARPOL 73/78. 
118 Reg 11(3) of Annex IV MARPOL 73/78. 
119 Regs 1, 2 of Annex V MARPOL 73/78. 
120 Reg 3 of Annex V MARPOL 73/78. 
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V also details the conditions for the discharge at sea of food wastes and cargo residues, cleaning 

agents or additives not considered harmful substances.121 Disposal of garbage is more restricted 

in special areas.122  

Annex VI, the last annex under MARPOL 73/78, regulates air pollution from ships. It targets 

ozone-depleting substances, as defined in the Montreal Protocol on Substances that Deplete the 

Ozone Layer,123 NOx, SOx and volatile organic compounds (VOCs). The deliberate emission of 

ozone-depleting substances is prohibited as is the use of new installations on ships emitting such 

substances. There is an exception for hydrochlorofluorocarbons (HCFCs), which can be used 

until 2020.124 Annex VI regulates the concentration of NOx in diesel engine125 and SOx in fuel 

oil.126 More stringent standards can apply to “SOx emission control areas”. Annex VI does not set 

standards for VOCs, but allows state parties to this annex to regulate these substances emitted 

from tankers.127 In addition to these standards, Annex VI prohibits incineration at sea, except in a 

shipboard incinerator. Annexes I, II and III cargo residues, polychlorinated biphenyls (PCBs), 

garbage, as defined in Annex V, products containing heavy metals and refined petroleum 

products containing halogen compounds cannot be incinerated.128 Moreover, the oil used as fuel 

in ships should be derived from petroleum refining and should be exempt from added substances 

or chemical wastes that are harmful to personnel or contribute to air pollution. However, this rule 

excludes coal and nuclear fuels.129 To reduce GHG emissions from ships, Annex VI also has 

specific regulations for the design of new ships built after 2017 to attain an energy efficiency 

design index.130  

Regulating systems that prevent the spread of harmful aquatic organisms and pathogens, the 

International Convention on the Control of Harmful Anti-Fouling Systems on Ships (Anti-

Fouling Convention)131 was adopted in 2001. This convention regulates the use of organotin 

                                                
121 Reg 4 of Annex V MARPOL 73/78. 
122 Reg 6 of Annex V MARPOL 73/78. 
123 (Montreal) 16 September 1987, (1987) 26 ILM 1541 (entered into force 1 January 1989). 
124 Reg 12 of Annex VI MARPOL 73/78. 
125 Reg 13 of Annex VI MARPOL 73/78. 
126 Reg 14 of Annex VI MARPOL 73/78. 
127 Reg 15 of Annex VI MARPOL 73/78. 
128 Reg 16 of Annex VI MARPOL 73/78. 
129 Reg 18 of Annex VI MARPOL 73/78. 
130  Regs 19-23 of Annex VI MARPOL 73/78. 
131 (London), 5 October 2001, IMO Doc AFS/CONF/26 (in force 17 September 2007) [Anti-Fouling Convention]. 
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compounds as biocides used in coating, paint or surface treatment to control or prevent 

attachment of unwanted organism on ships.132 It recalls the precautionary approach and the 

importance to protect the marine environment and human health from adverse effects of some 

anti-fouling systems.133 It applies to all ships except warships and other state-owned or operated 

ships used for government service.134 The Anti-Fouling Convention sets a phasing out period 

requiring state parties to prevent the application, re-application and installation of anti-fouling 

systems containing organotin compounds after 2003.135 The convention also mandates that ships 

either not have organotin compounds on their external parts, or that such compounds be covered 

with a coating that forms a barrier after 2008.  

The International Convention for the Control and Management of Ships’ Ballast Water and 

Sediments (BWM Convention)136 was adopted in 2004 to address the introduction of harmful 

aquatic organisms and pathogens into marine areas in light of the harm they pose to the 

environment, human health, property and resources. This convention, not yet in force, recalls 

states’ obligation under UNCLOS with respect to alien or new species,137 and also refers to the 

CBD138 and the precautionary approach.139 Its main objective is “to prevent, minimize and 

ultimately eliminate the transfer of harmful aquatic organisms and pathogens through the control 

and management of ships’ ballast water and sediments.”140 It applies to all ships that carry ballast 

water, except warships and other state-owned or operated ships.141 The BWM Convention 

establishes ballast water exchange efficacy standards for ships. It distinguishes between ships 

constructed before 2009, which have to meet certain minimum requirements.142 Ships 

constructed after 2009 will have to comply with more stringent standards for viable organisms 

and microbes harmful for human health by 2014 or 2016, depending on their ballast water 

                                                
132 Art 1 Anti-Fouling Convention. 
133 Preamble, Art 1 Anti-Fouling Convention. 
134 Art 3 Anti-Fouling Convention. 
135 Art 4, Annex I Anti-Fouling Convention. 
136 (London), 13 February 2004 IMO Doc BWM/CONF/36 (not in force) [BWM Convention]. 
137 Art 196(1) UNCLOS. 
138 Convention on Biological Diversity, (Rio de Janeiro), 5 June 1992, (1992) 31 ILM 818 (entered into force 29 
December 1993).  
139 Preamble BWM Convention. 
140 Art 2(1) BWM Convention. 
141 Art 3(2)e) BWM Convention. 
142 Ballast water exchange must have an efficiency of at least 95 percent volumetric exchange of ballast water, Regs 
B-3, D-1 of the Annex BWM Convention. 
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capacity.143 Stricter measures for certain areas can be adopted with the IMO’s approval.144 Ships 

have to implement ballast exchange procedures according to a management plan.145 Furthermore, 

the convention suggests regional cooperation through the conclusion of agreements 

supplementing the BWM Convention and developing harmonized procedures for ballast water 

management.146 With respect to areas beyond national jurisdiction, the BWM Convention only 

encourages cooperation through the IMO.147  

The pollution standards set in MARPOL 73/78 and the BWM Convention have common 

exceptions. Ships can discharge or emit the regulated substance or organism if it is necessary to 

ensure the safety of the ship or to saving life at sea, or if the discharge or emission is the result of 

damage to the ship or its equipment and all reasonable measures were taken to prevent or 

minimize the discharge or emission.148 In addition to these general exceptions, uptake and 

discharge of ballast water without complying with the standards set in the BWM Convention is 

allowed if its purpose is to avoid or minimize pollution incidents, or if the uptake and subsequent 

discharge is of the same ballast water.149 Moreover, states should provide reception facilities to 

receive the pollutant and ballast water sediments that cannot be discharged at sea.150 

MARPOL 73/78, the Anti-Fouling Convention and the BWM Convention adopt a similar 

approach to surveys, certification and enforcement. Before ships are put in service, they are 

subject to an initial survey and are then subject to regular surveys to determine whether their 

structure, equipment, systems, fittings, arrangements and material comply with the requirements 

set in the agreements.151 If those ships comply with the specific standards, they are issued a 

certificate that they should carry on board and are subject to regular surveys to keep their 

                                                
143 Reg D-2 of the Annex BWM Convention. 
144 Reg C-1 of the Annex BWM Convention. 
145 Regs A-2, B-1, B-5 of the Annex BWM Convention.  
146 Art13(3) BWM Convention. 
147 Art 2(8) BWM Convention. 
148 Reg 4 of Annex I; Reg 3 of Annex II; Reg 7 of Annex III; Reg 3 of Annex IV; Reg 7 of Annex V; Reg 3 of 
Annex VI MARPOL 73/78; Reg A-3(1)(2) of the Annex BWM Convention. 
149 Reg A-3 (3)(4)(5) of the Annex BWM Convention; see also Reg A-4 of the Annex. 
150 Reg 38 of Annex I; Reg 18 of Annex II; Regs 12, 13 of Annex IV; Reg 8 of Annex V; Reg 17 of Annex VI 
MARPOL 73/78; Art 5 BWM Convention. 
151 Reg 6 of Annex I; Reg 8 of Annex II; Reg 4 of Annex IV; Reg 5 of Annex VI MARPOL 73/78; Art 10 Anti-
Fouling Convention; Reg 1 of Annex 4 Anti-Fouling Convention; Art 7 BWM Convention; Reg E-1 of the Annex 
BWM Convention. 
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certificates.152 For Annex III of MARPOL 73/78, however, ships have only to carry a signed 

certificate or declaration confirming that the carriage is properly packaged, marked and labelled 

and that it is in proper conditions for carriage.153 With respect to enforcement, states must ensure 

that ships flying their flags fulfil the standards under MARPOL 73/78, the Anti-Fouling 

Convention and the BWM Convention.154 Port states can inspect ships to determine whether they 

hold a valid certificate, whether the equipment, fittings, arrangements and material comply with 

the pollution and CDEM standards and to investigate whether there was a discharge or emission 

of a pollutant.155 Ships that do not carry a valid certificate or are non-compliant with specific 

pollution and CDEM standards can be denied the entry into ports or the authorization to leave 

them.156 States have also to cooperate for the detection of violations and the enforcement of the 

provisions of the conventions.157  

Since 2002, the IMO has been developing guidelines on specific CDEM standards for ships 

operating in polar waters. Initially only applicable to Arctic waters, since 2009 the guidelines 

have applied to both the Arctic and Antarctic regions.158 The IMO is currently working on 

revising the International Code of Safety for Ships Operating in Polar Waters (Polar Code),159 to 

be officially adopted in a binding form in 2014.160 The Polar Code is complementary to several 

of the IMO’s instruments, including MARPOL 73/78, the International Convention for the Safety 

of Life at Sea (SOLAS),161 the International Convention on Standards of Training, Certification 

and Watchkeeping for Seafarers (STCW Convention).162 Depending on the new standards that are 

                                                
152 Regs 6-10 of Annex I; Regs 7-10 of Annex II; Regs  4-8 of Annex IV; Regs 5-8 of Annex VI MARPOL 73/78; 
Art 10 Anti-Fouling Convention; Regs 1-4 of Annex 4 Anti-Fouling Convention; Art 7 BWM Convention; Regs E-2-
E-5 of the Annex BWM Convention. 
153 Reg 4(2) of Annex III MARPOL 73/78. 
154 Art 4 MARPOL 73/78; Art 10 Anti-Fouling Convention; Art 4 BWM Convention. 
155 Arts 5, 6 MARPOL 73/78; Art 11 Anti-Fouling Convention; Art 9 BWM Convention. 
156 Art 5 MARPOL 73/78, but see Art 7 on preventing undue delay to ships; Reg 11 of Annex I; Reg 16 of Annex II; 
Reg 8 of Annex III; Reg 14 of Annex IV; Reg 9 of Annex V; Reg 10 of Annex VI MARPOL 73/78; Arts 11 Anti-
Fouling Convention, see also Art 13 on undue delay to ships; Art 10 BWM Convention and see also Art 12 on undue 
delay to ships.  
157 Art 6 MARPOL 73/78; see also Reg 11 of Annex VI MARPOL 73/78; Art 11 Anti-Fouling Convention; Art 10 
BWM Convention. 
158 IMO, Guidelines for Ships Operating in Polar Waters, IMO Doc A 26/Res 1024 (2009) [Polar Code] at G-3.2, 
G-3.3, G-3.4. 
159 IMO, “Shipping in polar waters: Development of an international code of safety for ships operating in polar 
waters (Polar Code)”, online: <http://www.imo.org/mediacentre/hottopics/polar/Pages/default.aspx>. 
160 MSC, “Work Programme”, MSC 91/19, (17 August 2012), online: <http://docs.imo.org/>. 
161 (London), 1 November 1974, (1975) 14 ILM 959 (entered into force 25 May 1980) [SOLAS]. 
162 (London), 7 July 1978, 1361 UNTS 190 (entered into force 28 April 1984). 
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being negotiated, it could also be complementary to the Anti-fouling Convention and the BWM 

Convention.163 It is expected that the new code will be adopted through amending existing 

instruments, with a new chapter in SOLAS, amendments to MARPOL 73/78’s annexes and a 

Polar Code with additional requirements not part of other instruments.164  

In its current form, updated in 2009,165 the Polar Code recognizes that the Arctic environment 

presents unique risks to ships, including the difficult weather conditions, cold temperatures, 

remoteness and a lack of waste reception and repair facilities, good charts, communication 

systems, navigational aids and limited response capabilities.166 It encourages states to adopt the 

international rules and standards previously analyzed which address “operational discharges and 

emissions from ships, use of heavy grade oils, strategies for ballast water management, use of 

anti-fouling systems, and related measures.”167 However, when the Polar Code refers to 

pollutants, they are restricted to those pollutants controlled by MARPOL 73/78.168 The Polar 

Code applies to all ships “engaged in international voyages in Arctic waters”.169 While 

international voyages will increase with climate change, it is unclear why intra-Arctic shipping 

should not also be subject to the Polar Code. Indeed, intra-Arctic shipping constitutes most of 

shipping activities occurring in the region.170 As with all instruments of the IMO, the Polar Code 

does not apply to warships and other ships operated for government service. 

The Polar Code includes general CDEM standards and sets a system for differentiating ships’ 

capabilities to navigate in ice-covered waters through the Polar Class designation. These 

standards are aimed at ensuring the safety of ships, but also at reducing pollution incidents “to 

acceptably low levels of probability”.171 The Polar Code contains specific provisions for 

structure, subdivision and stability, directional control systems, anchoring and towing, machinery 

                                                
163 MSC, “Making the Polar Code Mandatory, Structure of the Polar Code and Amendments to the Related IMO 
Instruments” Submitted by the Argentine Republic, 12 September 2012, IMO Doc MSC 91/8/1. 
164 DE, “Report to the Maritime Safety Committee and the Marine Environment Protection Committee”, 5 April 
2013, IMO Doc DE 57/25 at para 11.10; see also DE, “Development of a Mandatory Code for Ships Operating in 
Polar Waters, Outcome of MEPC 63” Note by the Secretariat, 27 July 2012, IMO Doc DE 57/11/1; DE, 
“Development of a Mandatory Code for Ships Operating in Polar Waters, Outcome of MSC 91” Note by the 
Secretariat, 17 December 2012, IMO Doc DE 57/11/5; MSC 91/8/1, supra note 163. 
165 IMO, Guidelines for Ships Operating in Polar Waters, 18 January 2010, IMO Doc A 26/Res.1024 [Polar Code]. 
166 Ibid at paras P-1.1, 16.1.1. 
167 Ibid at para 16.3. 
168 Ibid at para G-3.21.  
169 Ibid at para 1.1.1.  
170 AMSA, supra note 1 at 72. 
171 Polar Code, supra note 165 at para G-2.2. 
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and electrical systems and navigational and emergency equipment. The code suggests that only 

ships that are considered Polar Class or meet a comparable ice-strengthening standard, such as 

icebreakers, should operate in polar ice-covered waters.172 These ships should contain shipboard 

engineering systems and propulsive power to navigate in ice-covered waters without the risk of 

structural damage or pollution resulting from ice impact.173 All ships should have an operation 

manual in which procedures for environmental protection are described.174 Ships should not 

operate in polar waters outside their design limitations provided in the operation manual.175 

Moreover, all ships sailing through polar waters should have an ice navigator with recognized 

qualifications.176 Polar Class ships should have double hulls.177 In addition, such ships should not 

carry pollutants directly against the shell in hull area subject to ice impact.178 Polar Class ships 

should be able to withstand flooding resulting from ice impact.179 Systems with the potential of 

polluting and ice-strengthened materials used on ships sailing through polar waters should be 

able to withstand temperatures and other conditions prevailing in those regions.180 In the event of 

malfunction or failure of the any machinery component, pollution resulting from this malfunction 

or failure should be confined to the ship’s hull.181  

The IMO’s current work on codifying the Polar Code is somewhat promising. While the Polar 

Code enshrines CDEM standards and not pollution standards, there are ongoing discussions at 

the IMO on whether more stringent pollution standards should be included in the code.182 

However, there is still no special area designation for the Arctic region under Annexes I, II, IV 

                                                
172 Ibid at para G-2.1. 
173 Ibid at paras 7.1.1, 7.2.4. 
174 Ibid at para 16.1.2, Ch 13. 
175 Ibid para 13.2.1. 
176 Ibid at para 1.2, Ch 14. 
177 Ibid at para 3.4.2. 
178 Ibid at para G-2.3, 3.4.1. 
179 Ibid at para 3.3.1. 
180 Ibid at paras G-2.4, 2.2.1., 2.2.2., 2.2.3, 7.1.5, 8.2.3. 
181 Ibid at para 7.1.2. 
182 DE 57/25, supra note 164 at para 11.14 which refers that the following propositions for an environmental chapter 
were supported: DE, “Development of a Mandatory Code for Ships Operating in Polar Waters, Proposals related to 
an environmental chapter of a mandatory Code for ships operating in polar waters (Polar Code)” Submitted by 
Denmark, Finland, Iceland, Norway and the United States, 10 January 2013, IMO Doc DE 57/11/9 10; DE, 
“Development of a Mandatory Code for Ships Operating in Polar Waters, Proposals related to an environmental 
chapter of a mandatory Code for ships operating in polar waters (Polar Code)” Submitted by the Russian Federation, 
25 January 2013, DE 57/11/12; DE, “Development of a Mandatory Code for Ships Operating in Polar Waters, 
Measures to prevent pollution of polar waters by sewage and grey water” Submitted by Friends of the Earth 
International (FOEI), the World Wide Fund for Nature (WWF) and Pacific Environment, 25 January 2013, IMO 
Doc DE 57/11/14. 
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and V of MARPOL 73/78, no SOx emission control area under Annex VI of MARPOL 73/78 or 

stricter ballast control under the BWM Convention and it remains unclear whether the newly 

enacted Polar Code will remedy this situation.183 In contrast, the Antarctic region, which is 

subject to difficult weather conditions, cold temperatures, remoteness and lack of infrastructures 

similar to the Arctic region, has been granted the status of special area.184 Article 234 of 

UNCLOS leaves the Arctic states a certain amount of discretion with respect to the adoption of 

more stringent pollution standards in addition to CDEM standards, but it remains of limited 

application to address the problem of pollution from increased shipping activities in the region in 

an ecosystemic and integrated way. The adoption of the Arctic SAR Agreement in 2011 is 

indicative that there is a certain push towards regulating shipping in the Arctic that may 

contribute to the adoption of environmental standards. Historically, safety regulations have 

always been developed prior to environmental standards for ships.   

 

C- Preparedness and response standards 

As illustrated in Chapter II, contingency systems for preparedness and response are part of the 

obligation to prevent, reduce and control pollution from offshore oil and gas installations. They 

are also particularly relevant in the context of shipping activities in the Arctic. Indeed, the 

transportation of oil and other noxious substances at sea is often responsible for spills. Moreover, 

ships participate in response activities, whether the spill occurred on offshore platforms or on 

ships. The OPRC Convention185 adopted in 1990 is the convention that sets procedural 

components for the obligation to prevent, reduce and control pollution, by requiring preparedness 

and response systems to address oil pollution incidents. Adopted in 2000, the Protocol on 

Preparedness, Response, and Co-operation to Pollution Incidents by Hazardous and Noxious 

Substances (OPRC-HNS Protocol)186 contains similar obligations to the OPRC Convention, but 

                                                
183 Koivurova & Molenaar, supra note 40 at 11, 52; Molenaar & Corell, supra note 13 at 5, 28; see also Art 4(6) 
Basel Convention on the Control of Transboundary Movement of Hazardous Wastes and Their Disposal, (Basel), 22 
March 1989, [1989] 28 ILM 667 (entered into force 5 May 1992), which prohibits the export of hazardous wastes or 
other wastes for their disposal south of 60° South latitude. 
184 Reg 10 of Annex I, Regs 1(7), 5 of Annex II, Reg 5 of Annex V MARPOL 73/78. 
185 International Convention on Oil Pollution Preparedness, Response and Co-operation, (London), 30 November 
1990, (1991) 30 ILM 735, (entered into force 13 May 1993) [OPRC Convention]. 
186 (London), 15 March 2000, IMO Doc HNS-OPRC/CONF/11/Rev.1 (entered into force 14 June 2007) 
 [OPRC-HNS Protocol]. 
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for substances other than oil that are “likely to create hazards to human health, to harm living 

resources and marine life, to damage amenities or to interfere with other legitimate uses of the 

sea.”187  

The OPRC Convention and OPRC-HNS Protocol apply to all ships except warships and other 

government ships.188 The two instruments require states to adopt national contingency systems 

for preparedness and response.189 These systems are composed of a contingency plan and the 

designation of a competent authority in charge of preparedness and response activities. 

Preparedness and response systems have to ensure that a minimum of combating equipment for 

responding to pollution incidents is available, that training programs are in place and that a 

detailed communication and coordination plan is established.190 According to the OPRC 

Convention and OPRC-HNS Protocol, states have to ensure that ships entitled to fly their flag 

have a pollution emergency plan coordinated with national and, when applicable, international 

authorities.191 Annexes I and II of MARPOL 73/78, which regulate pollution from ships by oil 

and noxious liquid substances carried in bulk respectively, also set the requirement that ships 

have a pollution emergency plan on board.192 When there is a probable or actual discharge of oil 

or HNS, the person in charge of a ship should report the incident without delay to the national 

authority.193 The national authority then has to inform the IMO and all states that may be affected 

by the incident.194 Cooperation is only encouraged at the regional level, whether to develop 

regional contingency systems or for the exchange of advisory services, technical support or 

equipment.195 

In the Arctic context, the Arctic OPRC Agreement196 was adopted in May 2013 to complement 

the OPRC Convention. However, as presented in Chapter II, in its current form this agreement 

                                                
187 Art 2(2) OPRC-HNS Protocol. 
188 Art 1(3) OPRC Convention; Art 1(3) OPRC-HNS Protocol. 
189 Art 6 OPRC Convention; Art 4 OPRC-HNS Protocol. 
190 Art 6(2) OPRC Convention; Art 4(2) OPRC-HNS Protocol. 
191 Art 3 OPRC Convention; Art 3 OPRC-HNS Protocol. 
192 Reg 26 of Annex I, Reg16 of Annex II MARPOL 73/78. 
193 Art 4 OPRC Convention; Art 3(1) OPRC-HNS Protocol. 
194 Arts 4, 5 OPRC Convention; Art 3 OPRC-HNS Protocol. 
195 Arts 7, 10, Annex OPRC Convention; Arts 5, 8, Annex OPRC-HNS Protocol. 
196 Agreement on Cooperation on Marine Oil Pollution Preparedness and Response in the Arctic, (Kiruna), 15 May 
2013, online: <http://www.arctic-council.org/index.php/en/document-archive/category/425-main-documents-from-
kiruna-ministerial-meeting?download=1792:agreement-on-cooperation-on-marine-oil-pollution-preparedness-and-
response-in-the-arctic-signed-version-with-appendix> (not in force) [Arctic OPRC Agreement].  
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does not fully detail how regional cooperation will take place. In the Arctic SAR Agreement, 

regional cooperation is clearly set as mandatory and the agreement covers the entire Arctic 

region, including the high seas.197 In contrast, the Arctic OPRC Agreement requires states to 

cooperate, “as appropriate” in coordinating their preparedness and response systems.198 Such 

systems could apply to areas beyond national jurisdiction, but again only “as appropriate”.199 

Though there was a lot of hope put in the adoption of a regional plan for preparedness and 

response, the Arctic OPRC Agreement does not add much to the procedural components of the 

obligation to prevent, reduce and control pollution from ships as established in the OPRC 

Convention.  

The Polar Code contains provisions on contingency systems specific to preparedness and 

response in polar waters. Ships’ operation manual should include contingency plans.200 Crew 

members should be properly trained and equipped to do minor repairs to avoid or contain spills 

as well as be subject to training and drills.201 In light of the problems of remoteness and limited 

response capabilities in the Arctic region, Polar Class ships should also be capable of anchoring 

and providing limited assistance to other ships to prevent a pollution incident.202 Moreover, 

pollution control equipment should be able to withstand cold temperatures and other conditions 

prevailing in the Arctic.203 The Polar Code further specifies that all ships’ structure and 

equipment should have the capacity to contain and clean small spills.204 

 

D- Navigation standards: routeing and reporting systems 

Another area where international rules may contribute to protecting the Arctic marine 

environment from ships concerns routeing and reporting systems. Routeing systems put in place 

predetermined routes, which allow ships to avoid collisions and to take account of factors such as 

sea bottom obstacles, areas where ships should navigate with special caution and areas that must 

                                                
197 See especially Art 9 Annex Arctic SAR Agreement. 
198 Art 4(2) Arctic OPRC Agreement. 
199 Art 3(3) Arctic OPRC Agreement. 
200 Polar Code, supra note 165 at paras 16.1.2, Ch 13. 
201 Ibid at paras 16.1.3, 16.2.1, 16.2.3, Ch 13. 
202 Ibid at para 6.1. 
203 Ibid at paras G-2.4, 2.2.1, 2.2.2, 2.2.3, 7.1.5, 8.2.3. 
204 Ibid at para 16.2.2. 
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be avoided due to particular hazards.205 For example, in the Arctic context, routeing systems 

could prevent ships from interfering with migration of marine mammals and ecologically 

sensitive areas.206 As such, routeing systems contribute to meeting the obligation to prevent, 

reduce and control pollution from ships.  

SOLAS contains provisions in Chapter V regulating safety of navigation. This chapter does not 

apply to warships and state-owned or operated ships on government service.207 Regulation 10 

applies to ships’ routeing systems. Routeing systems set the route ships will sail and thus make 

sure that the freedom of navigation is maintained. They do not prohibit navigation. Nonetheless, 

Regulation 10 explicitly recognizes that that these systems contribute to the protection of the 

marine environment.208 They have to be developed by states, in accordance with the relevant 

IMO guidelines. Except when adopted in states’ internal waters, in states’ territorial sea for 

nuclear-powered ships and ships carrying nuclear or other dangerous or noxious substances or 

areas subject to coastal states’ jurisdiction under Article 234 of UNCLOS, routeing systems can 

only become mandatory if the IMO approves of them.209 Regulation 10 specifies that routeing 

systems should comply with UNCLOS, for instance with regard to states’ jurisdiction over waters 

established in the agreement.210 Detailing minimal safety measures for navigation, the 

Convention on the International Regulations for Preventing Collisions at Sea (COLREGS)211 

contains rules on how to set traffic separation schemes, which may also be adopted by the IMO 

and complement routeing systems.212 Routeing systems can be adopted in conjunction to 

reporting systems.213 

 

 

 

                                                
205 IMO, “Ships’ routeing”, online: <http://www.imo.org/ourwork/safety/navigation/pages/shipsrouteing.aspx>. 
206 Koivurova & Molenaar, supra note 40 at 11; Molenaar, supra note 15 at 318; Molenaar & Corell, supra note 13 
at 5, 23, 28. 
207 Reg 1(1) of Chapter V SOLAS. 
208 Reg 10(1) of Chapter V SOLAS. 
209 Reg 10(1)(2) of Chapter V SOLAS. 
210 Reg 10(9)(10) of Chapter V SOLAS; see also Arts 22, 234 UNCLOS. 
211 (London), 20 October 1972, 1050 UNTS 16 (in force 15 July 1977) [COLREGS]. 
212 R 10 COLREGS. 
213 Reg 11 SOLAS. 
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E- Liability standards 

International instruments govern liability and the establishment of funds to address damage 

resulting from oil or HNS discharged at sea from ships. International liability regulations were 

been the precursors to pollution and CDEM standards, supporting the development of the 

obligation to prevent, reduce and control pollution from ships. They help compensate for 

environmental damage and, to a certain extent, restore the environment. However, international 

liability regulations only recognize direct and severe environmental damage. They can 

nevertheless discourage non-compliance with international pollution and CDEM standards and 

encourage efficient clean-up operations.214 

The Civil Liability Convention was adopted in 1969 and modified in 1992 (1992 Civil Liability 

Convention).215 It applies to all ships carrying oil in bulk and to pollution of state’s internal 

waters, territorial sea and EEZ.216 In accordance with the Intervention on the High Seas 

Convention, which allows coastal states to intervene on the high seas to prevent pollution from 

oil,217 preventive measures are also covered by the 1992 Civil Liability Convention. As is the 

case for other instruments of the IMO, the convention does not apply to warships or government 

ships.218 This convention establishes that shipowners are subject to strict liability for oil 

pollution. In other words, there is no need to prove that shipowners or their agents were at fault 

to incur liability. There are some common exceptions to exclude shipowners’ liability, including 

an act of war, a natural phenomenon of an exceptional, inevitable and irresistible character, when 

pollution damage was caused by a third party and when it was wholly caused by the negligence 

or other wrongful act of governmental authorities responsible for the maintenance of lights or 

other navigational aids.219  

                                                
214 Soni, supra note 70 at 195.  
215 Protocol to Amend the International Convention on Civil Liability for Oil Pollution, (London) 27 November 
1992 (entered into force 30 May 1996) [1992 Civil Liability Convention]. 
216 Arts I(1), II 1992 Civil Liability Convention. 
217 See especially Art I Intervention on the High Seas Convention. 
218 Art XI 1992 Civil Liability Convention. 
219 Art III 1992 Civil Liability Convention. 
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Under the 1992 Civil Liability Convention, shipowners must establish a fund to cover damages 

up to a liability ceiling.220 However, there is no such limit when an oil pollution incident 

occurred as a result of an act or omission by the owner done deliberately and with actual 

knowledge that pollution damage would likely result.221 In all cases, compensation for pollution 

damage is limited to costs of reasonable measures of reinstatement of the contaminated 

environment actually undertaken or to be undertaken, or the costs of preventive measures.222 

Shipowners have to maintain insurance or other financial security to cover the limit of their 

liability and carry on board a certificate attesting that they are in compliance with this 

requirement.223  

In order to create a fund to complement the rules set under the 1992 Civil Liability Convention, 

the International Convention on the Establishment of an International Fund for Compensation 

for Oil Pollution Damage (1992 Fund Convention)224 was adopted in 1971 and amended in 

1992.225 The new fund was created because the 1992 Civil Liability Convention “d[id] not afford 

full compensation for victims of oil pollution damage in all cases”.226 Moreover, the creation of 

the fund was motivated by the idea that not all costs of pollution by oil should be borne by the 

shipping industry and that the oil cargo industry should also contribute.227 The fund is aimed at 

compensating any person who suffers from oil pollution damage, but who cannot obtain full 

compensation through the 1992 Civil Liability Convention.228 The compensation regime is 

broader, as it is aimed at encompassing cases when there is no liability under the 1992 Civil 

Liability Convention, when the shipowner is incapable of meeting its liability in full, or when the 

                                                
220 Art V 1992 Civil Liability Convention; according to the most recent amendments of 2000, liability is limited to 
4.51 million Special Drawing Rights (SDR) (CA$6,76 million) for ships not exceeding 5,000 gross tonnage, 4.51 
million SDR (CA$6,76 million) plus 631 SDR (CA$946.5) for each additional gross tonnage above 5,000 for ships 
between 5,000 to 140,000 gross tonnage, and 89,77 million SDR (CA$134,66 million) for ships above 140,000 
gross tonnage. 
221 Art V (2) 1992 Civil Liability Convention. 
222 Art 1(6) 1992 Civil Liability Convention. 
223 Art VII 1992 Civil Liability Convention. 
224 International Convention on the Establishment of an International Fund for Compensation for Oil Pollution 
Damage, (London), 18 December 1971, (entered into force 16 October 1978) online: <http://www.iopcfunds.org/>; 
Protocol to the International Convention on the International Convention on the Establishment of an International 
Fund for Compensation for Oil Pollution Damage, (London), 27 November 1992, (in force 30 May 1996) online: 
<http://www.iopcfunds.org/> [1992 Fund Convention]. 
225 According to the most recent amendments to the 1992 Fund Convention, the fund can compensate for oil 
pollution up to 203 million SDR (CA$304,5 million), see Art 4(4) 1992 Fund Convention. 
226 Preamble 1992 Fund Convention. 
227 Preamble 1992 Fund Convention. 
228 Art 4 1992 Fund Convention. 
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damage exceeds the shipowner’s liability under the 1992 Liability Convention.229 The 1992 Fund 

Convention has some exceptions to its application, such as in the case of an act of war, or if the 

ship is a warship or state-owned or operated ship on government service.230 Unlike the 1992 

Civil Liability Convention, shipowners do not contribute to this fund. Rather, it targets the oil 

industry in that it applies to any person who has received 150,000 tons of oil carried at sea in a 

calendar year.231  

A protocol to the 1992 Fund Convention was adopted in 2003.232 This protocol created a 

supplementary fund,233 as the fund established by the 1992 Fund Convention was also perceived 

to be insufficient to meet compensation needs under certain circumstances.234 The fund is 

intended to compensate victims of oil pollution damage when they have been unable to obtain 

full compensation under the 1992 Fund Convention.235 Like the 1992 Fund Convention, the 

supplementary fund is funded by the oil cargo industry.236  

Recalling in its preamble Article 235 of UNCLOS and the previous conventions on liability, the 

International Convention on Civil Liability for Bunker Oil Pollution Damage (Bunker Civil 

Liability Convention)237 was adopted in 2000. This convention is aimed at compensating for 

pollution damage caused by the oil carried as fuel used for the operation or propulsion of 

ships.238 The provisions of this convention are modelled on the 1992 Civil Liability 

Convention.239 Unlike previously analyzed conventions, the Bunker Civil Liability Convention 

refers to the possibility for states to notify the secretariat of the convention that the instrument 

                                                
229 Art 4(1) 1992 Fund Convention. 
230 Art 4(2) 1992 Fund Convention. 
231 Art 10 1992 Fund Convention. 
232 Protocol of 2003 to the International Convention on the Establishment of an International Fund for 
Compensation for Oil Pollution Damage, (London), 16 May 2003, (in force 3 March 2005) online: 
<http://www.iopcfunds.org/> [Supplementary Fund Protocol]. 
233 Art 2 Supplementary Fund Protocol. 
234 Preamble Supplementary Fund Protocol. 
235 The supplementary fund can compensate for oil pollution up to a limit of 750 million SDR (CA$1,125 million), 
including the amount paid under the 1992 Civil Liability Convention and the 1992 Fund Convention, see Art 4 
Supplementary Fund Protocol. 
236 Art 10 Supplementary Fund Protocol; see also Art 14 for the requirement that a state party has a minimum of 1 
million tons of contributing oil. 
237 (London), 23 March 2001 (entered into force 21 November 2008) [Bunker Civil Liability Convention]. 
238 Art 1(5) Bunker Civil Liability Convention. 
239 See Art 1(9) Bunker Civil Liability Convention on the damage that can be compensated; Arts 2, 4(2) on the 
application of the convention; Art 3 on the exceptions to shipowners’ liability. 



 

 

 

169 

will apply to warships or other state-owned or operated ships.240 Shipowners can limit their 

liability, but unlike in the case of the 1992 Civil Liability Convention, the limit is not set in the 

convention itself. The Bunker Civil Liability Convention refers to the limit under the Convention 

on Limitation of Liability for Maritime Claims.241  

In addition to the liability regime applicable to oil pollution, the International Convention on 

Liability and Compensation for Damage in Connection with the Carriage of Hazardous and 

Noxious Substances by Sea (HNS Liability Convention)242 was adopted in 1996. This convention 

is not in force and it was superseded in 2010 by a protocol, which is also not in force.243 This 

convention is applicable in the context of pollution damage resulting from HNS subject to 

Annexes I and II of MARPOL 73/78 or international codes.244 The convention’s provisions are 

modelled on both the 1992 Civil Liability Convention and 1992 Fund Convention.245 Like the 

Bunker Civil Liability Convention, the HNS Liability Convention refers to the possibility for 

states to notify the secretariat of the convention that the instrument will apply to warships or 

other state-owned or operated ships.246 In addition to the common exceptions to shipowners’ 

liability, the convention refers to the case when the shipper fails to provide information 

concerning the HNS.247  

                                                
240 Art 4(3) Bunker Civil Liability Convention. 
241 Art 6 Bunker Civil Liability Convention; the limit is 1,51 million of SDR (CA$2,27 million) for ships not 
exceeding 2,000 gross tonnage, 604 SDR (CA$906) for each ton exceeding 2,000 gross tonnage to 30,000 gross 
tonnage, 453 SDR (CA$679.5) for each ton exceeding 30,000 gross tonnage to 70,000 gross tonnage, and 302 SDR 
(CA$453) for each additional to exceeding 70,000 gross tonnage, see Art 6 Convention on Limitation of Liability for 
Maritime Claims, (London), 19 November 1976, (entered into force 1 December 1986); Protocol of 1996, (London), 
3 May 1996, (entered into force 13 May 2004) [LLMC]; IMO, “Convention on Limitation of Liability Claims”, 
online: <http://www.imo.org/About/Conventions/ListOfConventions/Pages/Convention-on-Limitation-of-Liability-
for-Maritime-Claims-(LLMC).aspx>. 
242 (London), 3 May 1996 (not in force). 
243 (London), 30 April 2010 (not in force). 
244 Art 5 Consolidated HNS Liability Convention, online: <www.hnsconvention.org>; on the international codes see: 
IMO, International Code for the Construction and Equipment of Ships Carrying Dangerous Chemicals in Bulk; 
IMO, International Maritime Dangerous Goods Code; IMO, International Code for the Construction and 
Equipment of Ships Carrying Liquefied Gases in Bulk.  
245 See Art 1(6) on the damage that can be compensated; Arts 3, 4(4) on the application of the Consolidated HNS 
Liability Convention; the limit to shipowners’ liability for HNS carried in bulk is of 10 million SDR (CA$15 
million) for ships of less than 2,000 gross tonnage, 1,500 SDR (CA$2,250) for each gross tonnage exceeding 2,000 
up to 50,000 gross tonnage, and 360 SDR (CA$540) for each gross tonnage exceeding 50,000 gross tonnage, to a 
limit of 100 million SDR (CA$150 million). For HNS carried in packages, the liability limit is of 11,5 million SDR 
(CA$17,25 million) for ships of less than 2,000 gross tonnage, 1,725 SDR (CA$2,588) for each gross tonnage 
exceeding 2,000 up to 50,000 gross tonnage, and 414 SDR (CA$621) for each gross tonnage exceeding 50,000 gross 
tonnage, to a limit of 115 million SDR (CA$172,5 million), see Art 9(1)b) Consolidated HNS Liability Convention. 
246 Art 4(5) Consolidated HNS Liability Convention. 
247 Art 7(2) d) Consolidated HNS Liability Convention. 
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The HNS Liability Convention, when in force, will also create a fund.248 The fund is aimed at 

compensating any person who suffers from pollution damage resulting from HNS, but who could 

not obtain full compensation through the shipowners’ liability regime.249 The provisions 

regulating the fund are based on the 1992 Fund Convention250 and the annual contributions are 

also made by the cargo industry.251  

The liability conventions reflect an economic conception of environmental damage. Indeed, the 

damage to the environment compensated is for the loss of profit, costs of reasonable measures 

that have been taken or will be taken to restore the environment and costs of preventive 

measures.252 The HNS Liability Convention went further than previous liability agreements in 

recognizing that when it is not possible to separate the damage caused by HNS and other factors, 

such damage “shall be deemed to be caused by the [HNS]”.253 This approach is still far from 

relying on an ecosystemic conception of the environmental harm, with no possibility of 

compensation for biodiversity depletion.  

In all of the agreements analyzed in this part of the chapter, warships and other state-owned or 

operated ships are systematically excluded from the application of the various rules 

implementing the obligation to prevent, reduce and control pollution from ships. Not only is this 

practice “outmoded”,254 but it also illustrates that environmental considerations are subordinated 

to freedom of navigation, sovereignty and security. While it can be linked to the neoliberal bias, 

the exclusion of warships and other government ships from the application of international law 

goes back even further to the realist conception of state interests, with security being high 

politics and protecting the environment being low politics.255 However, there is no intrinsic 

reason why the security of a state could not be maintained while ships comply with minimum 

pollution and CDEM standards. Indeed, enforcement could remain exclusively on the flag state 

                                                
248 Art 13 Consolidated HNS Liability Convention. 
249 The fund will compensate for pollution damage to a limit of 250 million SDR (CA$375 million), see Art 14(5) 
Consolidated HNS Liability Convention. 
250 See Art 14(1) for the cases when the fund applies; for the exceptions to liability, see Art 14(2) Consolidated HNS 
Liability Convention. 
251 Arts 18, 19 Consolidated HNS Liability Convention. 
252 Art 1(6) 1992 Civil Liability Convention; Art 1(9) Bunker Civil Liability Convention; Art 6 HNS Liability 
Convention. 
253 Art 6(2) HNS Liability Convention. 
254 Alan Khee-Jin Tan, Vessel-Source Marine Pollution (Cambridge: Cambridge University Press, 2005) at 20. 
255 See John J Mearsheimer, “The False Promise of International Institutions” (1994–95) 19:3 International Security 
5. 
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for warships or other state-owned or operated ships. The Bunker Civil Liability Convention and 

the HNS Liability Convention show that there is a move towards including those ships under the 

purview of international law.  

 

II- SHARED UNDERSTANDINGS: DETERMINING THE 

STRENGTH OF THE OBLIGATION TO PREVENT, REDUCE 

AND CONTROL POLLUTION FROM SHIPS 

In the current debate on how to protect the Arctic environment, many actors rely on UNCLOS as 

the basis of state obligation. UNCLOS does contain several rules detailing the obligation to 

prevent, reduce and control pollution from ships. However, environmentally inclined legal 

scholars are right to point out that UNCLOS is a framework agreement.256 While not specific to 

the Arctic region, several conventions adopted at the IMO contain both procedural and 

substantive components of the obligation to prevent, reduce and control pollution from ships. 

The Polar Code provides certain non-binding CDEM standards.257  

To determine the strength of the rules and standards governing shipping activities, this part 

analyzes the shared understandings surrounding the obligation to prevent, reduce and control 

pollution from ships. In the Arctic context, the relevant actors contributing to shared 

understandings as to what it means to prevent, reduce and control pollution from ships are the 

Arctic states, international courts and tribunals that have defined the obligation in similar 

contexts, international legal scholars who have analyzed the development of the shipping 

industry in the Arctic region, international organizations, NGOs and the shipping industry. These 

actors participate in a community of practice where some interpretations of the rules and 

standards are preferred over others.  

                                                
256 Koivurova & Molenaar, supra note 40 at 44. 
257 Koivurova & Molenaar, supra note 40 at 11, 52; Molenaar & Corell, supra note 13 at 28. 
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Analyzing the shared understandings on the obligations to prevent, reduce and control pollution 

from ships also reveals structural biases.258 Indeed, some ideas play a coercive structural role in 

the development, interpretation and application of the obligation at issue. This can be 

demonstrated when certain outcomes are systematically favoured and, in this case, in favour of 

state sovereignty and the promotion of navigation and trade. Nevertheless, there exist shared 

understandings that shipping activities should be regulated internationally and through specific 

standards. In the Arctic context, these understandings are strong for international pollution 

standards and Arctic-specific CDEM standards. They also support a regional preparedness and 

response system, as analyzed in Chapter II, but only for oil. The analysis of shared 

understandings shows the strong influence of one actor, the IMO, as well as the constraining role 

of existing international law. Indeed, all of the actors rely on the work of the IMO and its 

conventions as the most appropriate way to protect the Arctic environment from shipping.  

 

A- The Arctic states  

While very much influenced by the IMO’s regulatory and institutional framework, the Arctic 

states have significantly contributed to developing the obligation to prevent, reduce and control 

pollution from ships. The following analysis shows that the Arctic states agree that increased 

shipping in the Arctic should be subject to specific standards adopted at the international level. 

With respect to CDEM standards, the Arctic states support the adoption of the Polar Code. 

While the Arctic states as a whole have not contributed to designate the region as a special area, 

some Arctic states have attempted to include more stringent pollution standards in the Polar 

Code. As fully analyzed in Chapter II in the context of oil and gas activities, the Arctic states 

support regional cooperation for preparedness and response. There is a growing consensus that a 

regional plan encompassing the entire region is necessary. However, this consensus concerns 

pollution by oil only. While some coastal states have adopted some forms of routeing and 

reporting systems, it is unclear whether these states can adopt such systems pursuant to their 

jurisdiction over internal waters or under Article 234 of UNCLOS. Finally, the Arctic states have 

not addressed whether liability rules specific to the Arctic region should be adopted. 

                                                
258 Martti Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument, Reissue with a 
New Epilogue (Cambridge: Cambridge University Press, 2005) at 607; see also Chapter I.  
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The Arctic states rely heavily on the law of the sea as the basis upon which they will settle all 

matters that arise in the climate change context, including environmental protection from 

shipping activities.259 The law of the sea, understood as UNCLOS and the numerous conventions 

adopted at the IMO, does contain specific rules and standards regulating shipping activities. All 

of the Arctic states are parties to UNCLOS, except the United States. Along with the other Arctic 

states, the United States has expressed its commitment to the agreement as part of customary 

law.260 The Arctic states have generally adhered to the IMO’s conventions. All of the Arctic 

states are parties to the London Convention, but the United States, the Russian Federation and 

Finland are not parties to the 1996 Protocol, which reversed the regulatory approach from 

allowing dumping when permitted to prohibiting all dumping unless permitted. All of the Arctic 

states are parties to MARPOL 73/78, though Iceland is not party to Annex IV and Annex VII and 

the United States is not party to Annex IV. Iceland and the Russian Federation are not parties to 

the Anti-Fouling Convention. While not yet in force, some Arctic states have acceded to the 

BMW Convention, including Canada, Denmark, Norway, Sweden and the Russian Federation. 

Though all of the Arctic states are parties to the OPRC Convention, only Sweden, Denmark and 

Norway are parties to the OPRC-HNS Protocol. With respect to routeing systems, all of the 

Arctic states are parties to SOLAS. They are also all parties to COLREGS. Finally, concerning 

liability for pollution damage, all of the Arctic states, except the United States, are parties to the 

1992 Civil Liability Convention and the 1992 Fund Convention. However, the United States, 

Iceland and the Russian Federation are not parties to the supplementary fund. All of the Arctic 

states, except Iceland and Sweden, are parties to the Bunker Civil Liability Convention.261 

Canada and the Russian Federation rely especially on Article 234 of UNCLOS to justify the 

application of a special regime for navigation in the Northwest Passage and the Northern Sea 

Route. While it is unclear whether the right of transit passage trumps Article 234 and to what 

extent these domestic regimes apply to waters beyond 200 nautical miles, the two coastal states 

consider these two routes as within their national jurisdiction.262 In the 1970s, Canada adopted 

                                                
259 Ilulissat Declaration, (Ilulissat), 28 May 2008, 48 ILM 372; Tromsø Declaration, (Tromsø), 29 April 2009, 
Arctic Council online: <06_tromso_declaration_2009_signed.pdf> at 1. 
260 Ibid; Arctic Environment Protection Strategy, (1991) 30 ILM 1624 at Ch 1. 
261 IMO, “Status of Multilateral Conventions and Instruments in Respect of Which the International Maritime 
Organization or its Secretary-General Performs Depository or Other Functions” (30 September 2012), online: 
<http://www.imo.org/About/Conventions/StatusOfConventions/Documents/Status%20-%202012.pdf>. 
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the AWPPA, which now covers the entire Arctic Archipelago up to 200 nautical miles and 

applies to foreign ships sailing in Canadian Arctic waters, including in the Northwest Passage. In 

its preamble, this law recognizes the economic potential of the exploitation of natural resources 

and international trade in the Canadian Arctic, but stresses that Canada has the responsibility to 

ensure indigenous peoples’ and northerners’ welfare and the preservation of the ecological 

balance of the Arctic environment. The AWPPA prohibits dumping at sea and the discharge of 

garbage from ships in the Canadian Arctic, with certain exceptions.263 Such a prohibition 

conforms to the London Convention and is as stringent as the one for special areas, such as 

Antarctica, under Annex V of MARPOL 73/78. The AWPPA also imposes strict liability when 

the deposit of waste or garbage occurs.264 Moreover, the AWPPA only allows the discharge of oil 

or oily mixture in the following terms:   

[…] through the exhaust of an engine or by leakage from an underwater 
machinery component where such deposit is minimal, unavoidable and essential 
to the operation of the engine or component.265  

While not specifying any amount or concentration, this provision results in higher standards than 

Annex I of MARPOL 73/78, being close to zero oil pollution discharge.266 Contrary to the 

standards under Annex of IV of MARPOL 73/78, however, the AWPPA allows all ships to 

discharge sewage.267 Such discharge may nevertheless be subject prosecution for depositing an 

unauthorized waste into Arctic waters. Other domestic regulations than the AWPPA implement 

MARPOL 73/78, the Anti-Fouling Convention, the BMW Convention and international liability 

regimes.268 However, there are no specific standards for the Arctic region and the relationship 

between these regulations and the AWPPA is sometimes unclear.269 

With respect to CDEM standards, the AWPPA establishes safety control zones, where navigation 

can be restrained.270 Under the AWPPA, Canada has wide powers to regulate navigation in the 

                                                
263 AWPPA at s 4; Arctic Waters Pollution Prevention Regulations, CRC, c 354 [AWPPR]. 
264 AWPPA at s 7. 
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Guidelines for the Operation of Passenger Vessels in Canadian Arctic Waters (Canada: TP 13670E, March 2005).  
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Canadian Arctic, as it can prohibit “any ship of [any] class from navigating within any shipping 

safety control zone.”271 According to the regulations adopted under the AWPPA, all ships have to 

comply with minimal CDEM standards specific for ships sailing in ice-covered waters.272 In 

addition, they should carry valid certificates attesting compliance with these standards.273 Except 

when navigating in open waters, an ice navigator qualified and trained according to Canadian 

regulations is mandatory for oil tankers, for ships over 100 gross tons navigating outside specific 

period of time or ships using the Arctic Ice Regime Shipping System.274 More stringent standards 

apply to oil tankers. Oil tankers carrying oil in excess of 453 m3 have to follow a reporting 

procedure and may be subject to mandatory icebreaking assistance for navigating in certain 

zones of the Canadian Arctic.275 Under the Northern Canada Vessel Traffic Services Zone 

Regulations (NORDREG),276 Canada has also established a reporting system for all ships of 300 

gross tonnage or more, ships engaging in towing or pushing other ships if the combined gross 

tonnage is 500 or more, or ships carrying pollutants or dangerous goods as cargo.277 This 

reporting system is mandatory since 2009. Before ships enter a NORDREG Zone in the 

Canadian Arctic, they have to send the Canadian authorities a sailing plan report, additional 

reports along the route, such as when a pollutant is found in the water, and a final report before 

ships exit the NORDREG Zone.278 These reports should contain information on ships’ 

identification, their intended route and destination, the cargo they carry and any defects, damage 

and deficiencies they have.279 The NORDREG reporting system has not been adopted pursuant 

to the IMO’s instruments and many states questioned whether its adoption was lawful. Canada, 

however, justifies the adoption of its reporting system under Article 234 of UNCLOS and 

requested the IMO to bring the new regulations to the attention of the IMO’s members. 

                                                
271 AWPPA at s 12(1). 
272 ASPPR at s 4, 5, 12; Hull Construction Regulations, CRC, c 1431; Hull Inspection Regulations, CRC, c 1432; 
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In the 1990s, the Russian Federation has adopted the Regulations for Navigation on the Seaways 

of the Northern Sea Route (NSR Regulations).280 These regulations refer explicitly to the wording 

of Article 234 and their stated objective is to ensure safety and “preventing, reducing, and 

keeping under control marine environment pollution from vessels” in the Arctic.281 They apply to 

Russian and foreign ships, including warships, and they appear to cover areas beyond 200 

nautical miles.282 They significantly restrict navigation in the Northern Sea Route. Four months 

prior to sailing in the Northern Sea Route, commercial ships have to request authorization from 

the Russian administration and provide a minimum of information on the intended voyage.283 

Further permission is required for ships engaged in scientific research, fishing, tourism, for 

foreign warships and for ships carrying hazardous substances.284 Fees are charged to have access 

to the route. The NSR Regulations require an experienced ice navigator, or a state pilot will be 

assigned.285 Ships have to secure insurance covering their liability in case of environmental 

damage.286 Special reporting and routeing procedures are also in place, involving constant 

contact with the Russian administration throughout the voyage in the Northern Sea Route, 

compulsory routes to follow and icebreaking assistance for certain parts of the route.287 Ships not 

complying with the regulations can be denied access or ordered to leave the Northern Sea 

Route.288 Moreover, the Russian Federation can temporarily suspend all navigation in certain 

areas of the route.289 The Russian Federation in collaboration with Norway also recently 

established a reporting system in the Barents Sea in conformity with the instruments of the 

IMO.290 
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Like Canada, the Russian Federation adopted some standards that are more stringent than Annex 

I of MARPOL 73/78.291 Furthermore, there is a prohibition of the disposal of waste and 

garbage.292 Russian law also provides the possibility of designating protected areas where more 

stringent standards could apply.293 Finally, domestic legislation establishes ice classes for ships, 

similar to Canada’s categories.294 

The analysis of what states have done domestically under Article 234 shows that Canada and the 

Russian Federation, which are the two states with the largest coasts in the Arctic and where 

trans-Arctic shipping would primarily occur, have set pollution standards similar to those 

applicable in special areas under MARPOL 73/78 and CDEM standards specific to Arctic 

conditions. However, other standards are less stringent than those for special areas under 

MARPOL 73/78 and the BWM Convention. Mandatory ship reporting is in effect for both the 

Northwest Passage and the Northern Sea Route. This fact shows that there is a growing practice 

according to which the obligation to prevent, reduce and control pollution from ships is 

understood as requiring more stringent standards for the Arctic region. However, these standards 

might benefit from harmonization in accordance with the Polar Code. The need for 

harmonization has been explicitly recognized in the context of the current discussions 

surrounding the formalization of the Polar Code, especially for ice-class standards.295 Moreover, 

the designation of the Arctic as a special area would ensure that pollution standards are upgraded 

and harmonized. Coastal states’ jurisdiction for environmental protection under Article 234 

leaves the high seas without any specific protection. Furthermore, Canada’s and the Russian 

Federation’s ability to set pollution and CDEM standards unilaterally can also be challenged in a 

warming Arctic, as the region will no longer meet Article 234 requirement of being covered by 

ice for most of the year. The Canadian reporting system and the Russian routeing and reporting 

systems were not adopted in accordance with the IMO’s instruments. While Canada and the 

Russian Federation rely on Article 234 for their adoption, their legality could also be challenged 

in an ice-free Arctic, especially if the waters subject to these systems are not considered internal 

waters. In this context, states can hardly argue that they are in a better position individually, 
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through the application of Article 234 of UNCLOS, to protect the Arctic marine environment 

from vessel-source pollution.  

At the international level, the Arctic Council released AMSA in 2009.296 This report contains 

comprehensive information on the current state of shipping in the Arctic, the applicable law and 

areas where states should cooperate to ensure safety and environmental protection in a situation 

where shipping is increasing due to climate change. This report, led by Canada, Finland and the 

United States, included the views of many groups including indigenous peoples, shipping 

associations, ship classification societies and marine insurers. PAME was the leading working 

group for the report. EPPR contributed to some issues for preparedness and response, including 

equipment and infrastructures, and SDWG worked on issues related to the human dimension.297 

The report recognizes that UNCLOS provides “a fundamental framework for the governance of 

Arctic marine navigation.”298 It also recognizes that coastal states can adopt and enforce laws and 

regulations to prevent, reduce and control pollution in ice-covered waters under Article 234 of 

UNCLOS. The report refers to the IMO as the organization that has the responsibility to govern 

the global maritime industry.  

AMSA makes several recommendations, some of which are directly aimed at fulfilling the 

obligation to prevent, reduce and control pollution from ships. The report identifies the 

prevention of oil spills as “the highest priority in the Arctic for environmental protection”299 and 

recommends cooperation in this respect. The report encourages the Arctic states to support the 

work of the IMO to codify the Polar Code and harmonize CDEM standards adapted to Arctic 

conditions.300 The report also asks the Arctic states to consider the designation of certain areas as 

“special areas” under the IMO conventions and/or as Particularly Sensitive Sea Areas (PSSA), 

another designation possible under the IMO’s guidelines.301 Moreover, the report refers to the 

need to ratify the BWM Convention. The protection of marine mammals is one of the areas where 

increased shipping has adverse impacts and the report expresses the need to consider ways to 
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adopt mitigation strategies with the IMO. The report refers to the need to address atmospheric 

pollution and GHG resulting from shipping activities, taking into account the IMO’s 

conventions. The report also suggests that the Arctic states harmonize their legislation regulating 

shipping and seek to apply it to areas beyond national jurisdiction. With respect to routeing and 

reporting systems, AMSA refers to the need to further develop monitoring systems.302 Much of 

the AMSA report’s recommendations were reiterated in the Arctic Ocean Review report of 

2013.303 

The AMSA report shows that, after a thorough analysis of increased shipping activities in the 

Arctic, most of the actors involved or concerned with these activities consider that the obligation 

to prevent, reduce and control pollution from ships includes the adoption of specific pollution 

and CDEM standards. The framework to adopt more stringent standards for the Arctic region is 

already developed under the IMO, except for standards covering areas beyond national 

jurisdiction.  

While the Arctic Council has approved of AMSA’s recommendations and stated that they were 

being followed up,304 it has taken for granted that increased shipping will occur, which presents 

an opportunity for trade. In this context, the Arctic Council has given priority to safety issues, 

with the adoption of the Arctic SAR Agreement as its first regional agreement. The Arctic 

Council’s approach favouring safety is surprising, as the Arctic Council’s mandate is, after all, to 

facilitate cooperation in matters relating to sustainable development and environmental 

protection and not ensuring safe shipping activities.305 While the Arctic OPRC Agreement has 

indeed been adopted, it still does not set a specific regional preparedness and response plan for 

the entire Arctic region. In fact, the Arctic Council postponed the adoption of this plan and 

established a Task Force to develop such a plan or other arrangement.306 So far, the Arctic 

Council focuses on preparedness and response for oil spills only. However, the Arctic Ocean 
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Review report recommends that the Arctic Council addresses in the future preparedness and 

response for hazardous bulk chemicals.307 It remains unclear whether the current plan for oil 

spills will cover the entire Arctic region, including areas beyond national jurisdiction. 

The bias in favour of the neoliberal way of conducting development has also shaped states’ 

development, interpretation and application of the obligation to prevent, reduce and control 

pollution from ships, with the focus on sovereignty over Arctic waters and trade. With respect to 

pollution and CDEM standards, there are no discussions among the Arctic states on the issue of 

whether shipping should be prohibited in certain areas of the Arctic to protect the environment. 

Furthermore, the Arctic states do not consider whether giving priority to navigation is compatible 

with taking account of the cumulative and long-term impacts of increased shipping activities in 

an almost pristine environment. The Arctic Council merely encourages the work of the IMO308 

and does not have consultative status at the organization. Nevertheless, the fact that the Arctic 

Council recognizes that the Polar Code should be made mandatory is still a step forward for 

building understandings on substantive standards to fulfil the obligation to prevent, reduce and 

control pollution from ships.309 This approach contrasts with that of the Arctic Council with 

respect to the Arctic Offshore Oil and Gas Guidelines. Notwithstanding the influence of the 

neoliberal bias, the obligation to prevent, reduce and control pollution from ships has been given 

a more environmentally friendly meaning than any other environmental obligation analyzed in 

the thesis. 

Within the IMO, Canada has been particularly active in the development of Arctic-specific 

standards. Following Germany’s proposal of Arctic CDEM standards in the 1990s,310 Canada 

was given the mandate to develop a draft International Code of Safety for Ships in Polar Waters. 

This code was submitted to the IMO in 1998 and, following a few amendments, gave rise to the 

Polar Code. In the 1998 draft code, Canada proposed to designate the Arctic a special area under 

MARPOL 73/78 and to put in place mandatory reporting when entering Arctic coastal states’ 
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EEZ. However, these measures were rejected at the time and were not part of the IMO’s first 

Guidelines for Ships Operating in Arctic Ice-Covered Waters adopted in 2002. In 2009, Canada 

proposed the addition of more substantive obligations to address pollution from ships than the 

Polar Code’s current provisions.311 Canada’s proposal included the obligation for states to have 

waste processing and storage equipment and facilities that will address the shortage or absence of 

waste reception facilities in polar waters.312 Moreover, Canada suggested that ballast water 

management pursuant to the BWM Convention should be undertaken before and after entering 

polar waters.313 While not directly referring to the Anti-fouling Convention, the Canadian 

proposal also referred to hull fouling and the prohibition of biocide use.314 While the restriction 

of the discharge of wastes resulting from the regular activities of ships and the need to undertake 

ballast water exchange outside the Arctic area would be more stringent than the regular standards 

under Annex V of MARPOL 73/78 and the BWM Convention, there is no reference in Canada’s 

proposal to the designation of the region as a PSSA.  

In the new negotiations to formalize the Polar Code through amending current conventions of 

the IMO, Canada recently reiterated its proposal for more stringent standards. Other Arctic states 

also made proposals in that direction. Canada proposed to amend the STCW Convention to 

require mandatory basic training for ships’ crew and special training for ships’ Masters and 

officers.315 Canada, Denmark, Finland, Norway and the United States recognized that current 

MARPOL 73/78 standards for the discharge of oil in Annex I “allowed for the release of an 

unacceptable amount of oil into Polar waters” and called for more stringent standards, including 

banning discharge of oil and oily mixtures from cargo, using mandatory non-toxic biodegradable 

lubricants and water-based systems and filtering equipment with automatic stopping and 

alarms.316 Denmark, Finland, Norway and the United States also suggested the banning of the 
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314 Ibid at para 16.6. 
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discharges of noxious liquid substances for the Arctic region, as is the case for Antarctica under 

Annex II of MARPOL 73/78.317 The proposal of the four Arctic states also suggested additional 

measures under Annexes III, IV and V of MARPOL 73/78.318 The Russian Federation did not 

support the previous proposal by Denmark, Finland, Norway and the United States, except for 

the parts relating to filtering equipment and the total prohibition of discharge of garbage, 

untreated sewage and noxious liquid substances.319 The Russian Federation proposed to include 

in the code preparedness and response requirements for both oil and HNS.320  

To sum up the Arctic states’ understanding on the formalization of the Polar Code, there is 

support for designating the Arctic a special area subject to more stringent standards under 

MARPOL 73/78. However, the current proposals do not contemplate the same level of 

environmental protection as was envisaged in Canada’s 2009 proposal. Moreover, it is unclear 

whether the new measures will only apply to commercial ships engaged in trans-Arctic shipping 

and only Iceland made a proposal to apply the code to fishing vessels.321 

 

B- International courts and tribunals 

While the body of international law regulating the obligation to prevent, reduce and control 

pollution from ships is well developed, there are no international decisions, including from the 

ITLOS, that have interpreted this obligation. Only one decision from the ICJ has considered 

states’ ability to limit the right of free navigation for legitimate public purposes, including 

environmental protection. In the Dispute Regarding Navigational and Related Rights (Costa 

Rica v Nicaragua),322 the court had to determine whether Nicaragua had violated a bilateral 

treaty granting Costa Rican commercial ships a right of free navigation in the San Juan River. 
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While not based on the law of the sea, the decision sheds some light on the weight given to 

environmental concerns and the principle of freedom of navigation.  

In this case, decided in 2009, Nicaragua argued that its requirements for Costa Rican ships to 

stop and identify at any Nicaraguan post along the river, hold departure clearance certificates and 

navigate during daytime only were justified on the basis of environmental concerns and safety. 

The court held that Nicaragua had the power to regulate the exercise by Costa Rica of the right to 

freedom of navigation. Such regulation had to not eliminate nor substantially impede the right of 

free navigation, be consistent with the treaty provisions with respect to the prohibition to impose 

taxes, have a legitimate purpose and be reasonable.323 Moreover, the state adopting the regulation 

had to notify the other state of these requirements.324 

The ICJ recognized that environmental protection was a legitimate purpose for a regulation 

requiring ships to stop and identify on entering and leaving the river.325 Furthermore, it found 

that environmental protection was a legitimate purpose for requiring departure clearance 

certificates following the inspection of ships to ensure their seaworthiness and that they are free 

of fuel leaks.326 The court came to the same conclusion for the requirement prohibiting 

navigation at night.327 All of these measures were found to be reasonable limits on the right of 

free navigation.  

Costa Rica challenged the claim that environmental protection was the purpose of Nicaragua’s 

regulations, alleging that it was only a pretext. While acknowledging the argument, the court 

referred to the evidence presented by Nicaragua to the effect that the San Juan River and the 

Nicaraguan shore are “extremely important and gravely threatened natural reserves”.328 

Moreover, the court referred to the need to take account of environmental protection as a 

legitimate purpose for regulation, even though it was not considered as such when the treaty was 

adopted in 1858.329 This decision shows that the right to free navigation remains paramount, but 

that the obligation to prevent, reduce and control pollution from ships justifies significant limits 
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on that right, including pollution standards and certification, reporting systems and navigational 

restrictions.  

 

C- Law of the Sea and International Environmental Law Scholars 

As was the case in the oil and gas context, scholars have focused more heavily on sovereignty 

considerations than environmental protection when analyzing the issue of increased shipping in 

the Arctic. The legal basis supporting Canada’s and the Russian Federation’s assertion of 

sovereignty beyond a territorial sea of 12 nautical miles in the Arctic has been much 

discussed.330 Furthermore, scholarly debates have focused on whether or not the Northwest 

Passage and the Northeast Passage qualified as straights used for international navigation.331 

These debates on the legal status of the Northwest Passage and the Northeast Passage, which 

occurred mainly in the 1970s and 1980s, regained attention recently, with climate change and the 

predictions that the Arctic Ocean might be ice-free in the near future.332    

Unlike the assertion of sovereignty over the continental shelves, the argument for greater coastal 

state control over waters beyond their territorial seas has been linked to environmental 

protection.  The argument has been mostly made in the Canadian context,333 though the Russian 

Federation’s approach was very similar in practice.334 As Donat Pharand argued, “[i]f Canada 

wishes to prevent major harm to, or irreversible disturbance of, the ecological balance of the 

Arctic marine environment in areas adjacent to the Northwest Passage, it must maintain both de 

jure and de facto control over commercial shipping through the passage.”335 However, some 
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authors were sceptical that Canada and the Russian Federation had a genuine concern for the 

protection of their environment and wondered whether it was simply a pretext for a coastal state 

to assert further national jurisdiction beyond their territorial sea.336 Nevertheless, the obligation 

to prevent, reduce and control pollution in the Arctic was still a major aspect of scholarly 

debates.  

In view of climate change, scholars have engaged more with the question of what it means to 

fulfil the obligation to prevent, reduce and control pollution from ships. The sovereignty issues 

are still at the forefront of the legal debates on increased shipping activities. Even if scholars 

underline that “the real issue is the protection of the fragile Arctic environment from extensive 

shipping activity”,337 they nevertheless spend a considerable amount of time explaining the legal 

disputes on the status of the Northwest Passage and the Northeast Passage. What is common to 

most of the legal literature focussing on how to protect the Arctic environment is that the focus 

has shifted in the last ten years or so from individual states acting unilaterally to adopt stringent 

pollution regulations for ships to a regional approach. Some still argue that coastal states are in a 

better position to protect the Arctic environment in light of the legal gaps in international 

regulatory frameworks and the difficulties in adopting international agreements setting stringent 

standards to prevent, reduce and control pollution from ships.338 However, those in favour of a 

cross-sectoral ecosystem approach to the Arctic have to admit that an approach focussing on 

individual coastal states is not sufficient to protect the Arctic environment.  

Rothwell illustrates this shift from an approach relying on individual coastal states to fulfil the 

obligation to prevent, reduce and control pollution from ships to a regional one. In the 1990s, 

Rothwell argued for a bilateral agreement between Canada and the United States on an agreed 

navigation regime in the Northwest Passage that recognizes Canada’s more stringent pollution 

standards adopted under Article 234 of UNCLOS.339 However, in an article published in 2008, 

Rothwell recognizes that Article 234 “hardly creates a framework for a comprehensive regime in 

a region where the ice is retreating”340 and argues for a comprehensive regional treaty that would 

settle sovereignty issues and regulate shipping as well as conservation and sustainable 

                                                
336 Becker, supra note 334; Brubaker, supra note 52 at 224, 225, 229.  
337 La Fayette, supra note 333 at 546. 
338 McRae & Goundrey, supra note 72 at 228; Byers & Lalonde, supra note 51; King, supra note 51 at 278-292.    
339 Rothwell, “The Canadian-US Northwest Passage Dispute”, supra note 51 at 368-370. 
340 Rothwell, supra note 346 at 248. 
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management of natural resources, freedom of scientific research and respect for the rights of 

indigenous peoples.341 Legal scholars no longer take for granted that the Arctic states are leaders 

in environmental protection and that further assertion of their sovereignty will lead to better 

environmental protection.342 Moreover, it is unclear whether Article 234, if still applicable to a 

melting Arctic, trumps the regime applicable to international straits or vice versa.343 In addition, 

the “Arctic clause” does not solve the problem of areas beyond national jurisdiction, where 

environmental protection is also needed.344  Thus, the adoption of international rules, especially 

the most stringent existing standards set at the IMO, is perceived as the optimal solution to fulfil 

the obligation to prevent, reduce and control pollution from ships.345 

Environmentally inclined legal scholars do refer to the need to adopt rules tailored to Arctic 

conditions to fulfil the obligation to prevent, reduce and control pollution from ships.346 Taking a 

proactive and precautionary approach, environmentally inclined scholars suggest to designate the 

Arctic a special area and to adopt standards aimed at protecting the Arctic environment, such as 

special ballast water treatment standards or anti-fouling systems standards.347 Furthermore, they 

propose to formalize the Polar Code, which would require states to ensure that ships sailing 

through the Arctic comply with minimal CDEM standards.348 According to these commentators, 

the application of the code should also be extended to all ships sailing in the Arctic and not only 

ships engaged in international voyages. Extending the application of the Polar Code to all ships 

is particularly relevant in light of the current state of Arctic shipping, which is mainly intra-

Arctic. They suggest the adoption of a contingency system for preparedness and response 

                                                
341 Ibid at 250. 
342 Clark, supra note 269 at 80. 
343 Molenaar & Corell, supra note 13 at 5; Molenaar, supra note 15 at 307. 
344 Ryan O’Leary, “Protecting the Arctic Marine Environment: The Limits of Article 234 and the Need for 
Multilateral Approaches” (2012) 23:3 JELP 287. 
345 Becker, supra note 334 at 244.  
346 Koivurova & Molenaar, supra note 40 at 52; Sara J Dresser, “Safeguarding the Arctic from Accidental Oil 
Pollution: The Need for a Binding, Region-Specific Shipping Regime” (2010) 16 Sw J Int'l L 521 at 522; Vukas, 
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covering the entire region.349 Moreover, routeing systems should be put in place to take account 

of marine mammal migration and ecologically sensitive areas.350 With respect to liability rules 

for environmental damage, environmentally inclined scholars raise the question of whether the 

liability limits and funds are high enough to address compensation for an eventual pollution 

incident in the Arctic and wonder whether a liability convention should be adopted.351  

There are diverging opinions on whether more stringent rules and standards to protect the Arctic 

environment from shipping activities should be adopted only under current instruments of the 

IMO, or whether a new Arctic treaty should be adopted. In any event, environmentally inclined 

legal scholars stress the fact that any agreement should apply to areas in the Arctic Ocean beyond 

national jurisdiction.352 A comprehensive treaty is favoured to take account of long-term and 

cumulative impacts on the Arctic environment of, among other activities, shipping and natural 

resource exploitation.353 If these changes occur at the IMO, environmentally inclined legal 

scholars are of the view that the Arctic Council and Arctic indigenous peoples should at least 

have NGO consultative status to influence the development of those new rules.354 

Ironically, it is where the most specific standards are already in place that scholars argue for the 

adoption of others. This tendency illustrates very well how the regulatory framework at the IMO 

has shaped the legal discourse on what is possible to fulfil the obligation to prevent, reduce and 

control pollution from ships. In “regulatory gaps” analysis, environmentally inclined legal 

scholars have much less to say concerning the obligation to prevent, reduce and control pollution 

from ships. This situation illustrates that these scholars perceive that they no longer have to 

convince international actors of the relevance of the obligation to prevent, reduce and control 

pollution from ships. Moreover, it shows that the body of law on preventing, reducing and 

controlling pollution from ships has been able to set not only guiding principles, but also specific 
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rules which are developed, interpreted and applied in a more positive direction than other areas 

of environmental protection.  

While it is taken for granted that the development of shipping activities has to take account of the 

obligation to prevent, reduce and control pollution, there has been very little suggestion on 

regulating shipping activities outside the areas of regulation already in place. The novel idea put 

forward is that of an ecosystem approach to regulate oceans, which would be a shift from seeing 

oceans as economic resources and a means to support international trade. A true ecosystem 

approach would require, in some instances, the prohibition of shipping activities in large areas of 

the Arctic. Furthermore, regulating shipping activities in an ecosystemic manner implies that all 

ships, including warships and government ships, should be subject to strict standards. However, 

scholars do not challenge the idea that the obligation to prevent, reduce and control pollution 

from ships is subordinated to the right of free navigation, nor do they challenge the state 

immunity with respect to environmental protection.  

 

D- International organizations 

Unlike other Arctic environmental issues, shipping is regulated by one main international 

organization: the IMO. The development of the obligation to prevent, reduce and control 

pollution from ships is intrinsically linked to the development of the IMO as an international 

organization. Other international organizations have incidentally contributed to the obligation to 

prevent, reduce and control pollution from ships, mainly in supporting the work of the IMO.  

Originally named the Inter-Governmental Maritime Consultative Organization (IMCO),355 the 

IMO was one of the first international organizations dealing with environmental protection, even 

before the environment became an international concern in the 1970s. When it was created in 

1948, the IMO’s mandate was “to encourage and facilitate the general adoption of the highest 

practicable standards in matters concerning the maritime safety and efficiency of navigation.”356 

Accordingly, environmental protection was not initially part of the IMO’s mandate. The IMO 
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addressed environmental protection when it was put in charge of OILPOL, which was the first 

convention regulating pollution from ships. The IMO’s Maritime Safety Committee (MSC) 

became in charge of this convention. The MSC was created early in the organization’s existence 

to address technical issues and develop standards on safety matters that could then be submitted 

to the organization’s assembly for their adoption.357 Through an amendment to the IMO’s 

enabling convention in 1975, the IMO created the Marine Environmental Protection Committee 

(MEPC), a committee specifically aimed at addressing technical matters and developing codes, 

guidelines, recommended practices to prevent, reduce and control pollution from ships. 

Moreover, the organization’s mandate was modified to include the prevention and control of 

marine pollution from ships.358 The MEPC did not have the same institutional status as the MSC 

until 1985, when it attained a fully independent status and was no longer a subsidiary body of the 

IMO’s assembly. Thus, over the years and especially since 1975, the IMO was granted the 

administrative as well as the legal task of developing standards to prevent, reduce and control 

pollution from ships. 

The IMO and its committees359 contributed to the adoption, modification and monitoring of all of 

the conventions addressed in the first part of this chapter detailing the obligation to prevent, 

reduce and control pollution through pollution, CDEM, preparedness and response, navigation 

and liability rules and standards. When UNCLOS was adopted, the IMO had been in existence 

for over thirty years. Alan Boyle refers to UNCLOS as reflecting “a fundamental shift from 

power to duty as the central controlling principle of the legal regime of the marine 

environment.”360 This shift is true for controlling all sources of marine pollution. While 

UNCLOS influenced the work of the IMO in addressing environmental problems other than oil 

pollution, the shift from power to duty in the shipping context can actually be attributed to the 

work of the IMO. Indeed, the IMO changed the idea of “freedom to pollute the seas”361 through 

the development of its numerous agreements. However, as further analyzed below, the bias in 

favour of an economic conception of oceans regulation was already present in the IMO’s dual 

mandate to help develop standards to fulfil the obligation to prevent, reduce and control pollution 

                                                
357 Arts 29, 30 IMO Convention. 
358 Art 1 a) IMO Convention. 
359 In addition to the MSC and MEPC, the IMO has three other committees: the Legal Committee, the Technical Co-
operation Committee and the Facilitation Committee.  
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from ships with the view of promoting further the shipping industry engaged in international 

trade. 

In addition to the international conventions previously analyzed, the IMO has developed 

hundreds of recommendations in the form of codes, guidelines and recommended practices. 

These instruments have contributed to defining the obligation to prevent, reduce and control 

pollution from ships by solving technical issues related to implementing state obligations in 

practice, but they have also contributed to further developing what is required of states. Some 

guidelines have given rise to international conventions. In addition to the Polar Code, several 

other codes are relevant in the environmental context.362 Furthermore, the IMO has developed 

guidelines relevant for implementing the London Convention,363 MARPOL 73/78,364 and 

complementing the Anti-Fouling Convention365 and the OPRC Convention.366 The IMO, through 

the MSC, has also elaborated guidelines that states should follow when proposing routeing and 

reporting systems.367 The MEPC has also approved a guidance document aimed at minimizing 

the risk of ship strikes with cetaceans.368 

Also of particular relevance in the Arctic context, the IMO, through the MEPC, has elaborated 

guidelines on the designation of PSSA.369 Through this designation, the IMO accords special 

protection to the area at issue based on the threat shipping activities may pose. The PSSA 

                                                
362 The International Maritime Dangerous Goods Code; the Code of Safe Practice for Solid Bulk Cargoes, the Code 
for the Construction and Equipment of Ships Carrying Dangerous Chemicals in Bulk; the Code for the Construction 
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364 IMO, Guidelines for the Implementation of Annex V of MARPOL; IMO, Comprehensive Manual on Port 
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Oil Washing Systems; IMO, Dedicated Clean Ballast Tanks. 
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guidelines allow states to designate certain areas as PSSA, based on ecological criteria, whether 

ecosystems are unique, rare, vulnerable or of bio-geographic importance, as well as social, 

cultural and economic criteria, including support of traditional subsistence. States have to 

propose associated protective measures that will accompany the PSSA designation. These 

protective measures can include the adoption of more stringent standards under the IMO’s 

conventions for special areas under MARPOL 73/78 and mandatory routeing systems, indicating 

designated areas to be avoided. While other protective measures can be adopted, they need to 

have “an identified legal basis”370 and be approved or adopted by the IMO. The PSSA guidelines 

also encourage states to look at whether the area under review should be listed under the World 

Heritage List371 or as a Biosphere Reserve.372 

The work of the IMO shows that fulfilling the obligation to prevent, reduce and control pollution 

from ships requires complying with specific standards. However, the fact that the development of 

the obligation’s content is linked to the IMO’s institutional setting entails two main caveats for 

Arctic environmental protection. First, the organization has always had a dual mandate: to 

protect the marine environment, but also to facilitate international trade and to help remove what 

are perceived as unnecessary restrictions to shipping.373 Measures to prevent, reduce and control 

pollution from ships are developed against the backdrop of the IMO’s commitment to efficiency 

of shipping and the view that environmental measures should be subordinated to the need to 

ensure that “the flow of seaborne trade continues to be smooth and efficient.”374 Second, the 

IMO relies heavily on states for the adoption of more stringent standards for the Arctic region 

and has not taken a recommendatory posture. The IMO’s mandate to provide technical assistance 

to states, rather than inducing policy and regulatory change, is reflected in the current 

negotiations for the codification of the Polar Code, where proposals for more stringent standards 

are made by states or NGOs. Moreover, the mechanisms in place for the adoption of more 

stringent standards for specific regions, such as the designation of the Arctic as a special area 

                                                
370 Ibid at para 6.1.3, see also para 7.5.2. 
371 Convention for the Protection of the World Cultural and Natural Heritage, (Paris), 16 November 1972, 1037 
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under Annexes I, II, IV and V of MARPOL 73/78, the adoption of special requirements under 

Annex VI of MARPOL 73/78 or the BWM Convention, the adoption of routeing and reporting 

systems and the PSSA designation, all rely on states’ approval.375  

The IMO’s institutional setting for regulating shipping activities has led to a situation where only 

lip service is paid to states’ obligation to prevent, reduce and control pollution from ships outside 

the IMO context. Within the UN system, international organizations have only played a minor 

role in contributing to the development of what this obligation means. UNEP has worked with 

the IMO on the elaboration of guidelines on the application of dispersants, assessment and 

restoration of oil spills.376 It also launched a regional seas program in 1994, which was aimed at 

encouraging neighbouring countries to address oceans issues in a comprehensive and sustainable 

manner. However, there is no agreement for the Arctic region and its implementation has been 

delegated to PAME, a working group of the Arctic Council.377  

The CSD, the commission in charge of implementing Agenda 21, relies on the IMO as the locus 

of where the obligation to prevent, reduce and control pollution from ships should be developed. 

In the chapter dedicated to oceans, seas and coastal areas, Agenda 21 refers to state obligation 

under UNCLOS to protect and preserve the marine environment and the need to take a 

“preventive, precautionary and anticipatory” as well as an integrated approach to marine 

environmental protection.378 Agenda 21 identifies that ships are an important source of marine 

pollution.379 However, Agenda 21 only mentions already existing conventions or the work of the 

IMO developing new ones as the way to fulfil the obligation to prevent, reduce and control 

degradation of the marine environment from sea-based activities. Indeed, Agenda 21 encourages 

states to ratify and implement shipping conventions and protocols, cooperate in monitoring and 

enforcing these instruments.380 With respect to particularly sensitive areas, Agenda 21 refers to 

those identified by the IMO instead of encouraging states to designate new ones. Agenda 21 also 
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refers to adequate ship-routeing to promote navigational safety, but not necessarily to protect 

certain ecosystems. Agenda 21 refers to the need to facilitate the establishment of port reception 

facilities, address air pollution from ships and encourages regional preparedness and response 

systems, which is already part of the IMO’s work.381 At the 2002 World Summit on Sustainable 

Development, the CSD supported the work of the IMO, encouraging states to ratify the IMO’s 

conventions, protocols and other instruments. It stressed the need to implement these agreements 

and encouraged the adoption of conventions on the matter covered by the Anti-Fouling 

Convention and the BWM Convention.382 The CSD suggested that the obligation to prevent, 

reduce and control pollution from ships should be interpreted in light of integrated management, 

which would imply the integration of legal, economic, social and environmental aspects in the 

governance of oceans.383 The CSD referred to the UNGA as “the appropriate body to provide the 

coordination that is needed to ensure that an integrated approach is taken to all aspects of oceans 

issues.”384  

In its most recent resolution on Oceans and the Law of the Sea, the UNGA does contribute to 

contextualizing the obligation to prevent, reduce and control pollution from ships in a single 

document with a comprehensive view on oceans. The UNGA encourages states to become 

parties to the IMO’s conventions385 and puts an emphasis on those not yet in force, including the 

HNS Liability Convention, as modified by a protocol adopted in 2010.386 The UNGA expresses 

the view that the IMO’s rules and standards have had an important impact on the reduction of 

pollution incidents.387 It supports the current work of the IMO to reduce GHG emissions from 

ships.388 Among the elements not regulated at the IMO but linked to the obligation to prevent, 

reduce and control pollution from ships is the need for states to conduct scientific research to 

understand the consequences of oil spills, the impacts of ships on coral reefs and of noise on 

                                                
381 Ibid at para 17.30-17.34; see especially the IMO’s strategic plan, supra note 374. 
382 CSD, “World Summit on Sustainable Development 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marine resources.389 In addition to encouraging scientific research, the UNGA suggests that 

states should adopt “as appropriate” a precautionary approach and ecosystem approach.390 

With respect to Arctic environmental protection, the UNGA expresses “its deep concern at the 

vulnerability of the environment and fragile ecosystems of the polar regions”.391 To prevent, 

reduce and control pollution from ships, the UNGA refers to the work of the IMO in developing 

the Polar Code in a mandatory code and encourages its entry into force as soon as possible.392 

Scientific research and knowledge on Arctic environmental issues is also underlined.393 

However, the UNGA does not ask states to adopt more stringent standards for the Arctic region 

apart from those in the Polar Code and it refers to regional cooperation only for the adoption of 

regional seas convention and contingency plans for preparedness and response and not to set 

specific pollution standards, routeing and reporting systems or liability rules.394 

The resolution also shows that the UNGA sees the obligation to prevent, reduce and control 

pollution from ships as subordinated to the right of freedom of navigation. For example, the 

UNGA expresses that states bordering straits need “to keep such straits safe, secure and 

environmentally protected and open to international navigation at all times.”395 However, 

ensuring environmental protection can imply prohibiting navigation in large areas. The UNGA 

also recognizes the goal of some states to prevent the transport of radioactive materials through 

their region, but it then refers to the right of freedom of navigation and that states’ concerns 

should be addressed through enhanced safety, disclosure of information and liability and 

compensation regimes rather than prohibiting the transport of such substances.396 While the 

UNGA recognizes that the obligation to prevent, reduce and control pollution from ships is to be 

achieved through the IMO’s numerous instruments, it does not ask states to comply with them, 

implying that states may choose or not to adopt them. As one author points out, such statements 

suggest that the IMO’s standards are not yet “generally accepted international rules and 
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standards”.397 Therefore, while the IMO has been able to develop shared understandings on what 

it means to prevent, reduce and control pollution from ships and has attracted a strong support, 

states can still choose from the standards they consider as part of their obligation. 

  

E- Non-governmental organization 

As for NGOs, the Comité Maritime International, the WWF, Friends of the Earth International 

(FOEI), Pacific Environment, the International Fund for Animal Welfare (IFAW), the Clean 

Shipping Coalition (CSC) and the International Union for Conservation of Nature (IUCN) all 

have consultative status at the IMO398 and have helped promote the development of 

environmental rules and standards regulating shipping activities. As with environmentally 

inclined legal scholars, the legal framework as well as institutional setting at the IMO has 

constrained the way NGOs understand the obligation to prevent, reduce and control from ships. 

The Comité Maritime International was created in 1897 to unify and develop maritime law. It 

has worked on texts that gave rise to some of the IMO’s international conventions. The focus of 

the Comité Maritime International has been on safety and liability. With respect to liability for 

oil pollution damage, the Comité has developed guidelines in 1994 defining the extent to which 

oil pollution claims can be recovered in national courts.399 The guidelines limit the recoverable 

loss mainly to consequential loss, which is financial loss resulting from physical loss or damage 

to property. Other loss can be compensated, but the burden of proof is higher and victims need to 

prove that the contamination by oil caused the economic loss. Moreover, compensation for 

environmental damage not linked to loss of profit is limited to “the costs of reasonable measures 

of reinstatement actually undertaken or to be undertaken.”400 The guidelines exclude 

compensation of environmental damage based on an intrinsic value given to ecosystems and 

species, which would be calculated according to “theoretical models”.401  
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398 IMO, “Non-Governmental international Organizations which have been granted consultative status with IMO”, 
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400 Ibid at s 11. 
401 Ibid. 



 

 

 

196 

The Comité Maritime International put in place an ad hoc working group on a legal regime for 

the Arctic and Antarctic to identify areas for further study by the organization.402 In its 2011 

report, the ad hoc working group focused on safety issues, but some of the findings of the group 

are relevant to the obligation to prevent, reduce and control pollution from ships.403 With respect 

to the training and mandatory presence of ice navigators in polar voyages, the ad hoc working 

group discussed whether these requirements should be adopted through already existing 

conventions,404 or through the Polar Code. Furthermore, the working group expressed the view 

that there should be a legal framework for preparedness and response for the Arctic region, 

especially to address the problem of incidents occurring in areas beyond national jurisdiction. 

Finally, the ad hoc working group underscored that the Arctic is not a “special area” under 

Annex I, II and V, nor a designated emission control areas under Annex VI of MARPOL 73/78. 

Interestingly, the working group notes that the discussions surrounding safety, more stringent 

pollution and CDEM standards and a regional plan for preparedness and response for oil 

pollution “are basically uncontroversial”.405 This observation shows again that the IMO’s 

conventions frame the legal discourse on what is possible to contribute to the obligation to 

prevent, reduce and control pollution. Moreover, it confirms the growing consensus that the more 

stringent standards currently possible under existing agreements are considered the next 

standards that should be part of the obligation to prevent, reduce and control pollution from ships 

in the Arctic region. 

Among environmental NGOs, the WWF has been particularly active in trying to promote an 

environmentally friendly interpretation of the obligation to prevent, reduce and control pollution 

from ships, both in the global and Arctic contexts. The WWF has worked on issues covered by 

the IMO’s instruments, such as better management of ballast water, elimination of single-hull oil 

tankers, elimination of anti-fouling systems using organotin compounds and reducing bilge oil 
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discharges.406 Furthermore, it has participated in the MEPC’s revision of the PSSA guidelines, 

promoting a precautionary interpretation for the adoption of associated protective measures.407 

The WWF also supports the work of the IMO to set GHG emissions standards for ships. While 

the WWF relies on the existing instruments developed at the IMO to protect the environment 

from shipping activities, it also looks at ways to promote best practices within the shipping 

industry, including through greener technologies, eco-labelling and market incentives.408 With 

respect to Arctic environmental protection, the WWF puts emphasis on the need to adopt a 

precautionary and preventive approach and to adopt standards now, before shipping increases 

significantly. Through a report of leading legal scholars commissioned by the organization, the 

WWF provided a comprehensive analysis of international and regional law that governs 

increased human activities in the Arctic region.409 In that report, it notably refers to the need to 

formalize the Polar Code and adopt more stringent pollution and CDEM standards for the 

region. 

In the current negotiations on the formalization of the Polar Code taking place at the IMO, the 

WWF along with other environmental NGOs, including FOEI, CSC, IFAW and Pacific 

Environment, has been promoting more stringent standards for inclusion in the code. These 

include standards for special areas under Annexes I, IV and V of MARPOL 73/78, air emission 

standards for black carbon, SOx and NOx and regulations on the use of incinerators under Annex 

VI and specific requirements from ballast water discharge, anti-fouling systems, underwater 

noise and grey water, the two later having no global regulations.410 The WWF, FOEI, IFAW and 

                                                
406 WWF, “Improving Shipping Practices and Standards”, online: 
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Pacific Environment also made recommendations for the inclusion in the Polar Code of 

mitigation measures to avoid interactions and collision with cetaceans and other marine 

mammals. The NGOs suggested that the Arctic states should undertake analyses of areas where 

the habitats of Arctic cetaceans overlap with shipping routes and adopt measures, such as 

routeing systems with areas and times to avoid and speed limits in those areas.411 Some of the 

environmental NGO’s proposals were found premature or excessive, especially for regulating 

grey water and setting polar vessel traffic monitoring and information systems.412  

Focussing on the protection of ecosystems and species, the IUCN has also contributed to the 

IMO’s work. For example, in conjunction with some international organizations, it developed 

guidelines on ballast water management aimed at helping developing countries in implementing 

the BWM Convention.413 In the current climate change debates, the IUCN focuses on biodiversity 

depletion, rather than on the obligation to prevent, reduce and control pollution from ships.414 Of 

relevance in the context of this obligation is that the IUCN promotes an ecosystem-based 

management, where shipping activities would be considered in a more holistic way than through 

the IMO’s lens.415  
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NGOs do not explicitly challenge the right to freedom of navigation. To have consultative status 

at the IMO, NGOs have to demonstrate that they will make a significant contribution to the 

IMO’s work.416 Such contribution seems incompatible with substantially prohibiting shipping 

activities in vast areas to protect the marine environment. If their primary goal were to limit 

navigation, NGOs might lose their consultative status and, as a result, the opportunity to promote 

more environmentally friendly understandings of the obligation to prevent, reduce and control 

pollution from ships. As a result, NGOs’ unwillingness to challenge the right to freedom of 

navigation might not be coincidental. 

 

F- The shipping industry 

The shipping industry, understood in a broad way as including shipbuilders, shipowners, the 

cargo industry, insurers and various shipping associations, is well represented at the IMO. At 

least 50 NGOs from the shipping industry have consultative status with the organization, 

representing almost 70 percent of all NGOs. In contrast, there are only eight environmental 

NGOs that have been granted consultative status.417 The industry has worked in collaboration 

with the IMO, especially through the MEPC, to clarify and sometimes lower standards aimed at 

preventing, reducing and controlling pollution from ships.418 The industry has developed with the 

IMO several codes and best practices and technologies aimed at encouraging greener shipping. 

Also present at the IMO, standardization bodies have contributed in a significant manner to 

define the obligation to prevent, reduce and control pollution from ships in the Arctic context. 

For example, the International Association of Classification Societies (IACS), which certifies 95 
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percent of the world shipping tonnage,419 has elaborated the Unified Requirements for Polar 

Class Ships, which set specific standards for the construction of ships referred to in the Polar 

Code. However, the shipping industry in general remains suspicious of further regulation of their 

industry.420 Indeed, in the context of the discussions surrounding the formalization of the Polar 

Code, ICS, BIMCO, INTERTANKO, CLIA and INTERCARGO all raised the concern that the 

proposals to adopt more stringent standards for the Arctic region as a special area under 

MARPOL 73/78 “were nor accompanied by data based on evidence or justification in the form of 

studies addressing the actual environmental impact assessment, cost-benefit analysis or scientific 

justification.”421 Moreover, as analyzed in depth by Alan Khee-Jin Tan in a recent book on 

marine pollution from ships, there is an overall problem of substandard shipping practices, with 

the use of flag of convenience and transgression of minimal environmental standards. He 

explains: 

[…] a significant number of shipowners and operators continue to collude with 
indulgent flag states, classification societies and insurers to overlook safety and 
pollution standards so as to reduce operating costs.422  

While the shipping industry is subject to the most stringent international environmental 

standards, there is a culture of non-compliance with those standards within the industry. The 

structural bias in favour of neoliberal development supports such a culture, encouraging the 

focus on lower costs and failure to consider environmental costs in the cost-benefit analysis. 

While the argument of costs is often made to avoid the adoption of new standards, the industry is 

nevertheless of the view that international efforts should be put to implement existing 

agreements.423 

Moreover, many in the shipping industry believe that sources of pollution other than those 

resulting from shipping activities should be targeted to prevent, reduce and control marine 

pollution in a more holistic and efficient manner. This perception is well illustrated by comments 

presented at the IMO by BIMCO, INTERCARGO, INTERTANKO, OCIMF and IPTA on the 

PSSA designation. After expressing their concern that the PSSA designation should be restricted 
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to protection that could not be achieved through the special area designation under MARPOL 

73/78 and routeing measures, the shipping industry’s associations noted the following:   

The designation of a PSSA should not be taken lightly and it should be 
incumbent upon the applicant [s]tate(s) to ensure that proposals for APMs reflect 
the gravity with which the environmental vulnerability is viewed. It should be 
material to consider measures taken by the relevant coastal [s]tates to limit 
pollution from land-based industry and agriculture as well as pollution from all 
water-based industry, whether this be international shipping, offshore 
exploitation, offshore energy sources, military exercises, fishery activity or the 
leisure industry. Whilst much of this may be beyond the remit of IMO, it is 
nevertheless relevant to ensure that control measures are applied on a 
complementary basis to all who may impact on the environment.424 

One can interpret this passage as an attempt by the industry to move attention away from 

pollution resulting from ships. Nevertheless, the industry is right to suggest that to protect the 

marine environment requires regulating other industries than the shipping industry through 

specific standards. However, the shipping industry is easier to target as the source of marine 

pollution.425 The focus on this industry, as opposed to looking at different sources of pollution in 

a holistic manner, might not be accidental. Indeed, regulating shipping activities does not pose 

limits on states’ assertion of sovereignty or exploitation of natural resources and has very few 

impacts on international trade.  

 

III- THE PROCEDURAL LEGITIMACY OF LAW: STATES’ SENSE 

OF LEGAL OBLIGATION  

The previous part shows that the obligation to prevent, reduce and control pollution from ships 

has attracted important support for specific standards. Shared understandings are strong for 

international standards contained in the IMO’s numerous conventions and for the development of 

Arctic-specific standards, especially for CDEM standards through the eventual formalization of 

the Polar Code. Support is growing for the adoption of more stringent pollution standards for the 

Arctic region similar to those already adopted for Antarctica. However, it remains to be seen 

whether such pollution standards will actually be adopted and whether they will only focus on 
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MARPOL 73/78. Shared understandings are lacking for the designation of parts of the Arctic as 

PSSAs, for mandatory routeing and reporting systems not unilaterally set by coastal states and 

for more stringent liability rules. While shipping is the area where the obligation to prevent, 

reduce and control pollution is the most developed, there is still an apparent bias in favour of 

neoliberal development, with international standards being subordinated to economic 

considerations, the promotion of trade and sovereignty issues. 

This part looks again at shared understandings, but this time through their relationships with 

formal features of law. It focuses on Fuller’s legality criteria as analyzed in the interactional 

account developed by Brunnée and Toope.426 The conventions developed at the IMO have 

structured the legal discourse on how to protect the Arctic environment from ships. This 

structuring role can be explained by the fact that the rules and standards in the conventions 

adopted under the IMO fulfil the great majority of Fuller’s criteria and, as a result, they have 

induced a normative pull.  

 

A- Generality 

To meet the generality criterion, there has to be a rule of general application. The obligation to 

prevent, reduce and control pollution from ships, as a general obligation enshrined in UNCLOS, 

meets the generality criterion. Indeed, as set out in UNCLOS, it requires states to regulate several 

aspects of shipping activities. With respect to the more specific components of that obligation, 

pollution standards adopted under the IMO also put limits on state behaviour, in that they restrict 

ships’ discharges and emissions of pollutants and harmful organisms. Moreover, CDEM 

standards ask states to ensure that ships are built according to a certain design, that they are 

properly equipped and that crews and pilots are trained in order to minimize and address 

pollution incidents. While mainly procedural, the obligation for preparedness and response 

demands the establishment of a contingency system at the domestic level and cooperation at the 

regional level to establish one. As for routeing and reporting systems, states wanting to establish 

them have to follow the rules and criteria established by the IMO. Liability rules require states to 
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ensure compensation in the event of pollution by oil or HNS, set the limit of shipowners’ liability 

and impose insurance requirements. Furthermore, states have to establish and ensure that the 

shipping and cargo industries contribute to funds. Accordingly, the specific standards set under 

the IMO’s convention also meet the generality criterion. 

 

B- Promulgation 

One of the main strengths that contribute significantly to the procedural legitimacy of the 

obligation to prevent, reduce and control pollution from ships is that it has been promulgated in 

numerous agreements. As Rothwell puts it, the global body of law regulating shipping is “more 

advanced than any other area of international environmental law.”427 Indeed, UNCLOS contains 

several provisions on pollution from ships.428 In fact, its provisions correspond to the IMO’s 

conventions: Articles 194 and 212 of UNCLOS for MARPOL 73/78; Article 196 of UNCLOS for 

the BWM Convention; Article 194(3) and 210 of UNCLOS for the London Convention; Article 

198 and 199 of UNCLOS for the OPRC Convention and OPRC-HNS Protocol; Article 211 of 

UNCLOS for routeing systems under SOLAS and COLREGS; and 235 of UNCLOS for the IMO’s 

liability conventions. Moreover, Article 234 puts the Arctic states in a special position, where the 

possibility to fulfil the obligation to prevent, reduce and control marine pollution through the 

adoption of more stringent standards for the Arctic region is explicitly recognized.  

The London Convention and 1996 Protocol, MARPOL 73/78, the Anti-Fouling Convention and 

the BWM Convention all promulgate pollution standards. These instruments refer specifically to 

the fact that they implement the obligation to prevent, reduce and control pollution from ships.429 

The conventions also set CDEM standards, such as the double-hull requirement and the need for 

ships to have certain equipment and treatment systems to reduce pollution. The formalization of 

the Polar Code will also contribute to the promulgation of the obligation to prevent, reduce and 
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control pollution from ships in the Arctic context. The Polar Code explicitly recognizes that it is 

aimed at preventing pollution from ships “taking into account the challenges of polar 

operations”.430 Even if the Arctic is not a special area or PSSA, the possibility for regions such as 

the Arctic to receive special designation and more stringent standards already exists under 

MARPOL 73/78, the BWM Convention and the IMO’s guidelines on PSSA.  

For preparedness and response systems, the OPRC Convention and OPRC-HNS Protocol 

contribute to promulgation. While they do not refer to states’ obligations to prevent, reduce and 

control pollution, they are aimed at reducing and controlling pollution from ships when incidents 

occur. The Arctic OPRC Agreement refers to prevention of oil incidents, recognizing “the 

importance of precautionary measures to avoid oil pollution in the first instance”.431  

As for routeing and reporting systems, they are less directly linked with the obligation to prevent, 

reduce and control pollution than discharge, emission and CDEM standards. However, SOLAS 

explicitly recognizes that these systems do contribute to the protection of the marine 

environment.432  

Thus, the promulgation criterion is met for both the general and specific components of the 

obligation to prevent, reduce and control pollution from ships. However, such promulgation 

explicitly excludes warships or state-owned and operated ships used for government non-

commercial service from the scope of the obligation.  

The strength of the IMO system is that the organization, through its specific committees, is 

constantly working on the development and promulgation of the obligation to prevent, reduce 

and control pollution from ships. There is no comparable institutional setting for the 

development of this obligation in the oil and gas context, for environmental rights, or for the 

obligation to protect and conserve biodiversity, with UNEP and the Arctic Council hardly 

providing such institutional framework.   
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431 Preamble Arctic OPRC Agreement. 
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C- Non-retroactivity 

The non-retroactivity criterion is fully met. The obligation to prevent, reduce and control from 

ships as provided in UNCLOS and the IMO’s instruments is prospective. Some of the IMO’s 

instruments even make sure that there are phasing out periods for the application of certain 

CDEM standards, to ensure that time is given to the industry to comply with the new 

requirements.433  

 

D- Clarity 

Over the years, the obligation to prevent, reduce and control pollution from ships has been 

specified and, as a result, clarified in various ways. The general obligation to prevent, reduce and 

control pollution from ships under UNCLOS as well as the specific rules on pollution, CDEM, 

preparedness and response systems, routeing systems and liability all meet the clarity criterion. 

However, the roles of Article 234 of UNCLOS and the PSSA designation as part of the obligation 

to prevent, reduce and control pollution from ships remain unclear. 

With respect to the general obligation under UNCLOS, Article 211 of UNCLOS, which addresses 

pollution from vessels, is the most detailed provision concerning marine pollution. According to 

this article, states have clear and direct obligations as they “shall establish international rules and 

standards to prevent, reduce and control pollution of the marine environment from vessels” and 

they “shall adopt” them domestically.434 While provisions on pollution from dumping as well as 

atmospheric pollution set clear obligations,435 more vague language is used for routeing systems, 

which are required “wherever appropriate”.436 Moreover, states “shall take all measures 

necessary to prevent, reduce and control pollution”437 resulting from the introduction of alien or 

new species, but the provisions do not refer to the adoption of rules, as in Article 211. With 
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respect to regional cooperation to protect and preserve the marine environment, it is required 

only “as appropriate”.438  

Article 234 of UNCLOS clarified the practice initiated by Canada by confirming that coastal 

states can adopt more stringent standards for ice-covered areas. It specified that states could 

adopt not only pollution standards, but also CDEM standards, which have to be set 

internationally for areas other than the Arctic.439 However, it remains unclear whether the rules 

applicable to straits used for international navigation trump those under Article 234 or vice-

versa.440 Furthermore, it is also uncertain whether states will be able to rely on Article 234 to 

adopt more stringent standards in a warming Arctic if the region is no longer covered with ice for 

most of the year.441 Such ambiguity in the application of Article 234 could potentially undermine 

the procedural legitimacy of unilateral regulations adopted at the domestic level. Moreover, it is 

unclear what “due regard to navigation” entails. Does it allow coastal states to totally prohibit 

navigation? Or can they only prohibit navigation when it is too dangerous to navigate in certain 

areas, as opposed to protecting the environment? Can they prohibit navigation for only certain 

types of ships? Can such prohibition encompass vast areas? Unlike Article 211(6) of UNCLOS, 

Article 234 does not mention that the adoption of mandatory discharge standards or navigational 

practices has to be for a “clearly defined area”.442 

UNCLOS provides clearer indications for what the obligation to prevent, reduce and control 

pollution from ships entails than for any other source of pollution. However, the general 

obligation as provided in UNCLOS is not sufficient in itself to lead to concrete practices of 

legality. As Alan Boyle notes, “to say that states have a duty to regulate pollution is to beg the 

question what regulations they must adopt, a question that the Convention does not satisfactorily 

answer.”443 Unlike for oil and gas, the obligation for states to develop international rules and 

standards clarifying the obligation to prevent, reduce and control pollution from ships has been 

met.  
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Concerning pollution and CDEM standards, the IMO’s conventions are very specific concerning 

the prohibition of wastes as well as the amount, quantity or concentration of oil, noxious liquid 

substances, sewage and garbage that may be discharged and where they can be discharged. Only 

Annex VI of MARPOL 73/78 does not set specific standards for VOCs. Specific standards are 

also set for anti-fouling systems and ballast water management. The IMO’s conventions also 

specify the equipment that ships should use and certification they should carry. In the context of 

international law, where a certain leeway should be left to states in the implementation of their 

international commitments to take account of their characteristics, it is difficult to envisage 

clearer obligations. The IMO’s work, which continues to develop the obligation to prevent, 

reduce and control pollution, helps to expand the definition of “pollution” under UNCLOS.444 

Indeed, the IMO regulates other sources of pollution, such as physical disturbances or organisms 

not corresponding to a substance or energy under UNCLOS’ definition. 

The Polar Code clarifies the obligation to prevent, reduce and control pollution from ships, 

contextualizing this obligation in the Arctic context. It is clear on CDEM standards, but not on 

what kind of pollution and emissions standards states should adopt for the Arctic region. The 

Polar Code refers merely to the need for states to “take into account any applicable national and 

international rules and regulations”.445 However, the formalized Polar Code may remedy, to a 

certain extent, this problem. As analyzed in Chapter II, the OPRC Convention contains clear 

obligations, establishing minimum requirements for preparedness and response systems. This is 

also the case for the OPRC-HNS Protocol. In both instruments, the obligation to cooperate at the 

regional level is less clear, as states “shall endeavour” to conclude those agreements and regional 

plans are only required “as appropriate”.446 Unfortunately, the Arctic OPRC Agreement does not 

help clarify what cooperation for preparedness and response for oil incidents in the Arctic will 

look like, restating the general obligation under the OPRC Convention to “make best efforts”447 

and to “endeavour”448 to achieve such cooperation. With respect to routeing and reporting 

systems, SOLAS is clear on the procedure that needs to be followed to adopt those systems, but it 

remains for states to determine whether they are necessary for specific marine areas. The liability 
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rules set out in the IMO’s conventions are very detailed, clearly providing what shipowners’ 

liability is, what kind of guarantee they should secure, when they can limit their responsibility 

and when it will not be triggered. They also determine which actors need to contribute to the 

funds are and the amount of their contribution. 

One problem with those of the IMO’s numerous rules and standards that are relevant to the 

Arctic region is the relationship between “a particular, clearly defined area” under Article 211(6) 

of UNCLOS, “special areas” under Annexes I, II, IV and V MARPOL 73/78, SOx emission 

control areas under Annex VI of MARPOL 73/78, “certain areas” under the BWM Convention, 

“precautionary areas” under the IMO’s guidelines on routeing system and the PSSA designation. 

Indeed, the PSSA designation does not necessarily lead to protection for some areas under the 

IMO’s conventions and vice-versa. The criteria for the PSSA designation are different and 

broader than those of other designations. They include ecological, economic and social factors. 

At the same time, the associated protective measures adopted pursuant to the PSSA designation 

have to be supported by “an identified legal basis”449 and be within “the competence of [the] 

IMO to prevent, reduce, or eliminate risks from… shipping activities.”450 This limits the 

protective measures to those in the IMO’s conventions and challenges the relevance of such a 

designation. It is unclear whether the PSSA designation is complementary or supplementary to 

the other designations in the IMO’s legal instruments. Moreover, what would be the relationship 

between the PSSA designation and Article 234 of UNCLOS? The lack of clarity concerning the 

PSSA designation was noted by the shipping industry when the guidelines were being reviewed. 

The industry was of the view a PSSA designation could only be envisaged when states felt they 

could not adequately protect an area through MARPOL 73/78 and routeing measures.451 There 

are also uncertainties concerning the IMO’s specific designations to protect certain areas and 

marine protected areas established under other agreements, such as the CBD.452 

 

                                                
449 PSSA Guidelines, supra note 369 at para 6.1.3. 
450 Ibid at para 1.5. 
451 MEPC 51/8/4, supra note 418 at para 6. 
452 On this issue, see CHAPTER V on biodiversity. 



 

 

 

209 

E- Non-contradiction 

The general obligation to prevent, reduce and control pollution from ships enters into conflict 

with the principle of freedom of navigation. The principle of freedom of navigation is enshrined 

in UNCLOS in the form of rights of innocent passage, transit passage, the principle that any 

inspection should not cause “undue delay to ships” and the requirement in Article 234 to give 

“due regard to navigation”. The principle has been given the higher status of “right”, clearly 

subordinating environmental protection to maintaining freedom of commercial shipping. The 

obligation to prevent, reduce and control pollution from ships, as expressed in the IMO’s 

conventions, has nevertheless been able to put significant limits on what ships can do, where they 

can go and how.  

The obligation to prevent, reduce and control pollution from ships poses limits on shipping 

activities, but does not prohibit all navigation. This is true even if the most stringent standards 

under the IMO’s conventions are applied to special areas. Even for routeing systems, which can 

prohibit ships from sailing in certain areas, they provide alternative routes where ships could go. 

As a result and in accordance with its mandate, the IMO can both help the development of the 

obligation to prevent, reduce and control pollution from ships, as well as promote efficient 

navigation and trade. In theory, the problem of the conflict between freedom of navigation and 

the obligation to prevent, reduce and control might arise most starkly in the context of 

conservation of substantial marines areas, where commercial shipping would be prohibited. 

However, in practice there has been no argument in the Arctic context supporting such an 

approach, even from environmentally inclined legal scholars and NGOs. Thus, the contradiction 

between the obligation to prevent, reduce and control pollution from ships and freedom of 

navigation is implicitly resolved through the bias in favour of commercial shipping. To give an 

equal status to environmental protection, which requires in some instances to prohibit shipping, 

and the promotion of trade would reveal this contraction.  

The conflict between the obligation to prevent, reduce and control pollution from ships and 

freedom of navigation seems also to arise in light of Canadian and Russian domestic regulations 

adopted under Article 234 of UNCLOS, which envisage broad prohibitions of navigation. These 

two states have an ambiguous relationship with environmental protection, alleging the need to 

protect the Arctic environment through further assertion of their sovereignty, but not necessarily 
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in accordance with a comprehensive and regional approach. They support strong limitations to 

freedom of navigation for environmental purposes at the domestic level. At the international 

level, they join other Arctic states at the Arctic Council to recall that international measures 

aimed at environmental protection should not impede the right to freedom of navigation. Such a 

contradictory approach is problematic. It could undermine both the procedural legitimacy of 

states’ domestic rules adopted under Article 234 and the adoption of further rules for the Arctic 

region at the international level.    

Another area where there is a conflict between two norms is with respect to the application of the 

obligation to prevent, reduce and control pollution to warships or other government ships. 

Indeed, such an application is seen as being in conflict with the principle of sovereign immunity. 

However, the conflict is apparent rather than real. Indeed, there is no intrinsic reason why the 

obligation to prevent, reduce and control pollution would not apply to these public ships, as 

enforcement could still be exclusive to the flag state, in accordance the principle of sovereign 

immunity. The conflict is thus easily reconcilable. As previously explained, the legal practice of 

excluding warships and governments ships from the purview of international agreements remains 

due to the realist conception of state interests that still dominates in international legal discourse. 

Except with the potential overlap with the PSSA designation, UNCLOS and the various rules and 

standards adopted at the IMO are complementary. As analyzed in part one, many of the IMO’s 

instruments refer to one another in such complementary manner. The fact that there is only one 

organization in charge of developing the obligation to prevent, reduce and control pollution from 

ships ensures that a consistent approach is used in the numerous conventions and that potential 

conflicts are avoided. However, this is not the case at the domestic level for the regulations 

adopted pursuant to Article 234 of UNCLOS. Indeed, Canada and the Russian Federation have 

adopted pollution and CDEM standards that are similar to those of special areas under the IMO’s 

conventions and standards for Polar Class ships, but they differ in some instances. This is also 

the case for other Arctic states, such as Finland and Norway.453 To avoid potential conflicts, the 

adoption of harmonized standards in a formalized Polar Code should be favoured to strengthen 

the obligation to prevent, reduce and control pollution from ships.    

                                                
453 DE, “Development of a Mandatory Code for Ships Operating in Polar Waters, Description and comparison of the 
Finnish-Swedish ice classes and Polar Classes” Submitted by Finland and Sweden, 14 December 2012, IMO Doc 
DE 57/11/7. 



 

 

 

211 

 

F- Not requiring the impossible 

The criterion of not requiring the impossible is met. The obligation to prevent, reduce and control 

pollution from ships, as a general obligation in UNCLOS, has been developed in a number of 

specific rules and standards, illustrating that it is far from requiring the impossible. As seen 

through the continuous development of those rules and standards, the changes have been 

progressive. Not only do the IMO’s instruments contain phasing out periods, but there are also 

delays enshrined in the conventions for the entry into force of specific standards, leaving time to 

the industry to adapt. However, one problem with the obligation to prevent, reduce and control 

pollution from ships arises when states do not comply with their obligation to provide reception 

facilities for pollutants. Even if the ships retain on board all pollutants regulated by MARPOL 

73/78 and the BWM Convention, states would still need to provide facilities to receive and treat 

these substances and organisms. Compliance by the industry is, as a result, very much tied to that 

of states. This is particularly important in the Arctic context, where there is currently a lack of 

reception facilities.454 However, the lack of reception facilities should not be an excuse to 

prevent the adoption of more stringent standards for the region, as the industry has argued.455 

Indeed, not only can ships be built and equipped to retain pollutants the time they navigate in 

Arctic waters, but also reception facilities usually follow the adoption of more stringent 

standards.456  

With respect to setting stricter standards for the Arctic region, it would not ask much of states, as 

the structure to adopt such standards is already possible under current instruments of the IMO. 

The same applies to routeing and reporting systems. Indeed, some coastal states already have 

such systems and they would only need to harmonize their practices, look at whether certain 

areas of the Arctic should be protected from ships and collaborate with the IMO to adopt such 

routeing and reporting systems for the entire region. While it would require more work to 

determine whether the current liability regimes are sufficient in the Arctic context and what the 

                                                
454 AMSA, supra note note 1 at 7, 60, 100, 137-141. 
455 DE 57/25, supra note 164 at para 11.43. 
456 Ibid at para 11.44. 
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long-term impacts of oil or HNS spills are, more stringent and ecosystemic liability rules that are 

not limited to compensating for economic loss could still be adopted.  

 

G- Constancy over time 

The general obligation to prevent, reduce and control pollution from ships and the related rules 

and standards meet the constancy over time criterion. Shipping is one of the oldest areas of 

regulation in international law. Before World War II, no limits were imposed on the principle of 

freedom of the seas for environmental purposes. In fact, concerns over environmental damage 

from ships were almost nonexistent and the general, customary law, no harm principle had not 

been used in the shipping context to support the imposition of environmental measures.457 After 

World War II, it became clear that customary rules could not address the emerging problems 

related to marine pollution. As a result, following the creation of the United Nations, marine 

pollution conventions began to be adopted. As early as the 1950s, there was a set of specific 

standards to address pollution from ships and these standards have been subject to a constant 

evolution. While the IMO’s regulations focused primarily on oil, other pollutants were added 

over time, including HNS, air pollution and adverse impacts due to alien species. Even though 

some of the standards regulating pollutants other than oil are still underdeveloped, the way has 

already been paved for their adoption. Indeed, there is no need, as in the oil and gas context, to 

convince international actors of the relevance of international standards. Moreover, not only the 

more procedural components of this obligation have been developed, such as preparedness and 

response systems, but also substantive standards. This constant evolution of the obligation to 

prevent, reduce and control pollution from ships, facilitated by the IMO institutional setting, is 

unique in international environmental law. 

The idea that the Arctic region should be subject to more stringent standards is more recent, but 

it too has been subject to a constant evolution, starting with the practice of Canada in the early 

1970s followed by the adoption of Article 234 of UNCLOS. Most of the structure is already in 

place to adopt more stringent standards for special areas. Other regions of the world have already 

                                                
457 See for e.g. the Corfu Channel Case (United Kingdom v. Albania), [1949] ICJ Rep 4; Trail Smelter Case (United 
States v Canada) (1941), 3 UNRIA 1905 at 1965; see also Churchill & Lowe, supra note 24 at 245. 
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been granted such a designation. This is also the case for the PSSA designation and routeing and 

reporting systems, which have been established in other regions. Once formalized, the Polar 

Code will codify specific standards for the Arctic region. However, it builds on pollution and 

CDEM standards already established in international conventions. In fact, the arguments of 

environmentally inclined legal scholars rely heavily on the aspect of constancy over time to 

support the development of shared understandings on the need for those more stringent 

standards. While current liability rules meet the constancy over time criterion, being one of the 

first areas of regulation for ships, it would be quite new to adopt more stringent and ecosystem-

based liability rules to compensate for environmental damage in the Arctic region.  

The application of the obligation to prevent, reduce and control pollution from ships to warships 

and state-owned or operated ships would not meet the constancy over time criterion. Indeed, 

there is a constant exclusion of these ships from UNCLOS and the IMO’s instruments. 

Nevertheless, recent provisions contained in the IMO’s instruments to the effect that states may 

choose to submit warships or other state-owned or operated ships to the application of the 

conventions at issue might indicate an emerging change to the realist conception of state interests 

in the shipping context.458 

 

H- Congruence 

The Arctic states comply with the general obligation to prevent, reduce and control pollution 

from ships, meeting the congruence criterion. This last criterion, which requires congruence 

between declared rules and state action, is particularly important to create a sense of legal 

obligation and maintain practices of legality. States have taken seriously their obligations under 

UNCLOS and have supported the conventions of the IMO.  

However, with respect to Arctic-specific standards, the compliance record from the Arctic states 

is not perfect. The Arctic states support the formalization of the Polar Code. Once adopted in a 

binding form, a compliance problem might arise in the context of the application of Article 234 

of UNCLOS. Canada and the Russian Federation have adopted pollution and CDEM standards 

                                                
458 See for example Art 4(3) Bunker Civil Liability Convention; Art 4(5) Consolidated HNS Liability Convention. 
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applicable to the Northwest Passage and Northern Sea Route. They have also put in place 

reporting systems in both passages and routeing system in the Northern Sea Route. However, 

pollution standards are not necessarily consistent with the IMO’s agreements. Some standards 

are more stringent, while others are less strict than the baseline international standards, especially 

in the context of MARPOL 73/78. As for CDEM standards, both Canada and the Russian 

Federation have standards that are similar to the Polar Class designation, but these standards 

would need to be harmonized. Current reporting systems in the Northwest Passage and Northern 

Sea Route and routeing system in the Northern Sea Route have not been approved by the IMO.  

In light of the uncertainties with respect to the legal status of the waters in these passages, they 

might pose a compliance problem with SOLAS and COLREGS. Finally, the ambiguous approach 

coastal states show in, on the one hand, asserting their sovereignty over Arctic waters under 

Article 234 of UNCLOS for environmental purposes and, on the other hand, not always 

following the most stringent international standards, undermines both their sovereignty claim as 

well as the obligation to prevent, reduce and control pollution from ships. Indeed, it reflects that 

the assertion of sovereignty might be more important than environmental protection and that 

environmental concerns are not necessarily genuine.  

There is also a problem with the lack of reception facilities in the Arctic region,459 contrary to the 

obligation under MARPOL 73/78 and the BWM Convention. The Polar Code acknowledges this 

problem,460 but does not provide means to remedy to it. To fully support the obligation to 

prevent, reduce and control pollution from ships, the Arctic states must not only generally 

support the work of the IMO, but actually implement their obligation. This is particularly 

important for the congruence criterion. Moreover, states have to ensure that ships actually follow 

the standards. The current practice of states delegating the inspection and certification of ships to 

classification societies can pose problems. As one author underlines, there is often collusion 

between shipowners and certification societies to apply lax standards and prearranged 

inspections.461 Another area where there is a compliance issue is with respect to chronic 

enforcement problems in the Russian Federation, especially for Russian ships.462 These 

enforcement problems could significantly undermine the obligation to prevent, reduce and 

                                                
459 AMSA, supra note note 1 at 7, 60, 100, 137-141. 
460 Polar Code, supra note 165 at para 16.1.1. 
461 Tan, supra note 254 at 44. 
462 Brubaker, supra note 52 at 237. 
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control pollution from ships if international actors, including the Arctic Council itself, do not 

denounce such practices. This is particularly true in the context where the Northern Sea Route 

may become a major international shipping route. 

Also of interest, the Russian Federation’s domestic regulations in the Northern Sea Route apply 

to foreign warships, contrary to UNCLOS and all of the agreements developed at the IMO. The 

Russian Federation’s practice, if endorsed by other actors in the Arctic and supported by shared 

understandings that the obligation to prevent, reduce and control pollution from ships should 

apply to all ships, might eventually erode the legal practice surrounding sovereign immunity for 

warships or other state-owned ships. If other legality criteria are met, this practice could 

eventually lead to another where the obligation to prevent, reduce and control pollution would 

apply to all ships. It would be an important step for the development of that obligation, as the 

fact that government ships are not subject to international standards is contrary to the congruence 

criterion, or that states’ officials are subject to their own rules. 

Notwithstanding the above compliance problems, the IMO’s conventions are better equipped 

than many other environmental agreements to ensure compliance. Many ways of verifying 

compliance are provided, through mandatory certification, search of vessels and detention when 

necessary. Such compliance measures would also be improved if they would not only allow 

coastal states to act when environmental damage is severe and direct.463  

 

CONCLUSION  

This chapter presents a more optimistic picture of what international law can do to protect the 

Arctic environment than any other chapter in the thesis. Part one shows that the body of law 

pertaining to the obligation to prevent, reduce and control pollution from ships is well developed. 

The relevant instruments not only refer to principles and general obligations, but also contain 

specific pollution and CDEM standards. In the Arctic context, the Polar Code complements 

current CDEM standards to address the challenges of navigating in ice-covered areas. The IMO’s 

instruments also require states to adopt preparedness and response systems and provide a 

                                                
463 See especially Art 220(5)(6) UNCLOS. 
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procedure to set routeing and reporting systems. Finally, the IMO has developed liability rules 

for oil and HNS. Environmentally inclined legal scholars have less to say to promote an 

environmentally friendly understanding of that obligation. Relying on the developed body of law 

regulating shipping activities, they advocate for the formalization the Polar Code, adopting more 

stringent pollution standards under the IMO’s conventions for special areas, putting in place a 

preparedness and response system for the entire region, setting mandatory routeing and reporting 

systems and they encourage the development of more favourable rules on liability for the Arctic 

region.  

In comparison to the issues examined in the other chapters of this thesis, the gap between the 

best environmental approach and how the obligation to prevent, reduce and control pollution 

from ships has been developed, interpreted and applied is not as striking in relation to vessel-

source pollution. As analyzed in part two, shared understandings support the general obligation 

to prevent, reduce and control pollution from ships. They are strong for the rules and standards 

provided in the IMO’s instruments and they even support more stringent pollution and CDEM 

standards for the Arctic region with current negotiations for the formalization of the Polar Code. 

Shared understandings on Arctic-specific pollution standards under the BWM Convention, the 

Anti-Fouling Convention or PSSA designation and stricter rules for liability, are lacking. In the 

shipping context, the regulatory framework and the IMO’s institutional setting has very much 

influenced the development of shared understandings of what it means to prevent, reduce and 

control pollution from ships. The bias in favour of a neoliberal conception of development, 

putting emphasis on assertion of state sovereignty, trade and conceiving of oceans in economic 

terms, has also influenced the obligation to prevent, reduce and control pollution from ships. 

While not as apparent as the areas explored in other chapters, such influence is suspected due to 

the constant subordination of environmental concerns to the right of freedom of navigation, 

promoting commercial shipping and an economic conception of oceans. To regulate further the 

shipping industry requires less of states than addressing other sources of pollution. Indeed, 

regulating oil and gas activities impacts states’ ability to exploit their natural resources. 

Moreover, ensuring the respect of indigenous peoples’ environmental rights and conserving 

biodiversity mandate positive steps to circumscribe Arctic development. States do not need to 

rethink substantially the way they conceive the development of the Arctic when regulating 

shipping activities. As the work under the IMO has shown, international rules and standards can 
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be adopted with a dual mandate of ensuring efficient and smooth commercial shipping, while 

also ensuring minimal environmental protection. 

This chapter also illustrates well the mutuality between shared understandings and criteria of 

legality. Indeed, it shows that international actors support the work of the IMO as the way to 

develop further the obligation to prevent, reduce and control pollution from ships. In fact, the 

way shared understandings have been developed is very much constrained by the international 

instruments that have been adopted under the IMO’s auspices. As part three illustrates, these 

instruments set standards that generally meet all of Fuller’s criteria of legality, leading the actors 

to perceive them as procedurally legitimate and creating a sense of legal obligation. This sense of 

legal obligation further reinforces the building of shared understandings, enabling practices of 

legality where not only international instruments have been enacted, but also where the actors 

actually follow the rules set in those instruments. In this case, the strong institutional setting 

provided at the IMO is not coincidental to the success of the obligation to prevent, reduce and 

control pollution from ships. While it supports the conclusion of institutionalists and regime 

theorists,464 the chapter also sheds light on the structuring ideas that have influenced the 

evolution the obligation to prevent, reduce and control pollution from ships, including structural 

biases and the normative influence of law. 

 

 

                                                
464 Robert O Keohane, “The Demand for International Regimes” (1982) 36 International Organization 325; Stephen 
D Krasner (ed), International Regimes (Ithaca: Cornell University Press, 1983; see generally Anu Bradford, 
“Regime Theory” in Max Planck Encyclopedia of Public International Law, online <www.mpepil.com>. 
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CHAPTER IV 

INDIGENOUS PEOPLES, ENVIRONMENTAL RIGHTS AND 

PRACTICES OF LEGALITY IN THE ARCTIC 

 

INTRODUCTION 

The impacts of climate change on indigenous peoples and local populations living in the Arctic 

are real. Warming in the Arctic causes the melting of sea ice and snow, the thawing of 

permafrost, unpredictable weather events, changes in landscape and ice conditions and rising sea 

levels.1 These direct impacts in turn disrupt infrastructures and transport and endanger the lives 

of those dwelling, hunting and travelling on snow and ice. Climate change also results in adverse 

effects on the Arctic species upon which indigenous peoples rely as their primary source of 

subsistence.2 Indigenous peoples and other residents of the Arctic region are those who are 

primarily affected by the significant changes brought about by the development of the North and 

attendant increases in natural resource exploration and exploitation and shipping.3 At the current 

rate of industrial development, up to 50 to 80 percent of the Arctic region might be too affected 

by anthropogenic disturbance by 2050 to sustain a subsistence-based traditional lifestyle.4 To be 

sure, climate change also brings new opportunities for Northerners, such as employment, 

financial redistributions and access to infrastructures generated by natural resource development, 

                                                
1 Intergovernmental Panel on Climate Change, Climate Change 2007 – Impacts, Adaptation and Vulnerability, 
Contribution of Working Group II to the Fourth Assessment Report of the Intergovernmental Panel on Climate 
Change (Cambridge: Cambridge University Press, 2007) at ch 15 [IPCC report]; ACIA, Impacts of a Warming 
Arctic – Arctic Climate Impact Assessment (Cambridge: Cambridge University Press, 2004) [ACIA report 2004] at 
12; ACIA, Arctic Climate Impact Assessment - Scientific Report (Cambridge: Cambridge University press, 2005) 
[ACIA report 2005]; Koivurova, Timo, Henna Tervo & Adam Stepien. Background Paper: Indigenous Peoples in 
the Arctic, Arctic TRANSFORM, (4 September 2008) online: <arctic-transform.org> at 12. 
2 Koivurova, Tervo & Stepien, supra note 1 at 12, 14. 
3 These issues are specifically addressed in CHAPTER II on oil and gas activities, CHAPTER III on shipping and 
CHAPTER V on biodiversity for fishing. 
4 UNEP, Global Methodology for Mapping Human Impacts on the Biosphere, the Arctic 2050 Scenario, (2001), 
online: <http://www.globio.info/region/polar/#arctic> at 2. 
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increased agriculture, access to new fisheries and savings on heating.5 However, all these 

changes are occurring at the same time and at a very rapid scale. They threaten not only the 

Arctic environment, but also the culture and lifestyles of those who have inhabited the Arctic for 

millennia and who have had too little say in how to face these challenges.  

In this chapter, I question the role of international law in protecting the Arctic environment in the 

context of climate change affecting indigenous peoples. Protecting the Arctic environment is 

crucial for the sustainable living of indigenous peoples, as they are the first to win from the 

protection of their environment and to lose if nothing is being done to mitigate the adverse 

impacts of climate change. However, they have also rights, interests and concerns that may not 

always go hand in hand with environmental protection. This chapter analyzes the relationship 

indigenous peoples have with environmental protection through the lens of environmental rights, 

both substantive and procedural. Indigenous peoples can claim environmental rights as any other 

individual. In addition, indigenous peoples have been granted special group rights, which 

sometimes have an environmental component. This chapter presents both the broader picture of 

environmental rights in general and the narrower picture of environmental rights as part of 

indigenous peoples’ specific rights. The rationale behind the focus on indigenous peoples’ 

environmental rights is twofold. First, indigenous peoples have a special connection with their 

lands and environment and they represent the most vulnerable groups in a warming Arctic. As a 

result, the focus on this group sheds light on environmental rights, whether general or 

indigenous-specific, from their most powerful argumentative angle. Second, indigenous peoples’ 

environmental rights have been used in practice to raise concerns over the current development 

of the Arctic. 

The definition of “indigenous peoples” is still controversial in international law.6 In the Arctic 

context, the Arctic states and international institutions, notably the Arctic Council, recognize six 

main indigenous peoples groups. The Aleut International Association (AIA) regroups the Aleut 

peoples in the Russian Federation and the United States connected by the great Bering Sea and 

                                                
5 Koivurova, Tervo & Stepien, supra note 1 at 16. 
6 See e.g. Patrick Macklem, “Indigenous Recognition in International Law: Theoretical Observations” (2008-2009) 
30 Mich J Int’l L 177; Russel Lawrence Barsh, “Indigenous Peoples” in Daniel Bodansky, Jutta Brunnée & Ellen 
Hey (eds), Oxford Handbook of International Environmental Law (Oxford University Press, 2007) 830. 
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the North Pacific.7 The Arctic Athabaskan Council (AAC) encompasses Athabaskan peoples in 

North America.8 Gwich’in Council International (GCI) represents indigenous peoples of 

Gwich'in descent in North America.9 The Inuit Circumpolar Council (ICC) regroups the Inuit 

people in Canada, the United States, Greenland and the Russian Federation.10 The Russian 

Association of Indigenous Peoples of the North (RAIPON) acts on behalf of several indigenous 

groups in the Russian North.11 The Saami Council represents the interests of the Saami people in 

Finland, the Russian Federation, Norway and Sweden.12 This chapter focuses on these groups as 

part of one single category of Arctic indigenous peoples. This is not to overlook the fact that 

these indigenous peoples’ realities vary greatly. Not only do they not necessarily share the same 

cultural and historical background, but they are also awarded different status and rights within 

each of the eight Arctic states. In the entire Arctic region, only 10 percent of residents are 

indigenous. Yet indigenous peoples represent half of the Arctic population in Canada and even 

the majority in Greenland.13 In the Russian Federation, which contains less than 4 percent of 

indigenous peoples within its territory, groups of more than 50,000 individuals cannot claim the 

status of indigenous peoples and the groups falling in the definition of indigenous peoples only 

have limited rights for the protection of their lands and resources.14 In Canada, the United States 

and Greenland, certain powers have been devolved to indigenous peoples to recognize their 

greater involvement in the management of their lands and natural resources.15  

Notwithstanding the different realities of indigenous peoples in the Arctic, some generalizations 

can be drawn from the special ties they have with their lands and natural resources. Although 

                                                
7 Aleut International Association, online: <www.aleut-international.org>. 
8 Arctic Athabaskan Council, online: <www.arcticathabaskancouncil.com>. 
9 Gwich’in Council, online <www.gwichin.org>. 
10 Inuit Circumpolar Council, online <www.inuitcircumpolar.com>. 
11 Russian Association of Indigenous Peoples of the North, online <www.raipon.info/en/>. 
12 Saami Council, online: <www.saamicouncil.net>. 
13 Koivurova, Tervo & Stepien, supra note 1 at 6; IPCC report, supra note 1 at 657. 
14 Koivurova, Tervo & Stepien, supra note 1 at 5; Niels Einarsson, Joan Nymand Larsen, Annika Nilsson & Oran R 
Young (eds), Arctic Human Development Report (Akureyri, Iceland: Stefansson Arctic Institute, 2004) online 
<www.svs.is/AHDR/AHDR chapters/English version/Chapters PDF.htm> [AHDR] at 21; Gail Osherenko, 
“Indigenous Rights in Russia: Is Title to Land Essential for Cultural Survival? (1995) 64 NJIL 489. 
15 United States (Alaska): Alaska Native Claims Settlement Act of 1971, Pub Law 92-203; Alaska National Interest 
Lands Conservation Act, 16 USC, ch 51; Canada: Western Arctic (Inuvialuit) Claims Settlement Act, SC 1984, c 24; 
Yukon First Nations Land Claims Settlement Act, SC 1994, c 34; An Act Approving Yukon Land Claim Final 
Agreements, RSY 2002, c 240; Order Respecting the Withdrawal from Disposal of Certain Tracts of Territorial 
Lands (Tuktut Nogait National Park, in the Northwest Territories and Nunavut), SI 2008/26, (Territorial Lands 
Act); Nunavut Act, SC 1993, c 28; Denmark (Greenland): Greenland Home Rule Act No. 577 of 29 November 1978; 
see also the EU Partnership Agreement, online: <http://eu.nanoq.gl/Emner/EuGl/Partnership%20Agreement.aspx>. 
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indigenous peoples rely on a mixed economy, which combines traditional and formal sources of 

acquiring goods and food, they remain attached to traditional livelihoods. Indeed, traditional 

lifestyles are an integral part of indigenous peoples’ culture and are crucial to their survival in 

Arctic conditions.16 For indigenous peoples living in the Far North, traditional lifestyles depend 

on ice, snow and, to a certain extent, predictable weather conditions.17 Harvesting species 

including polar bears, seals, caribous, whales and fish stocks is an important activity for 

indigenous peoples. Harvesting is not only a means of subsistence, but it is also an essential part 

of indigenous culture and it maintains social ties through the sharing of food. Moreover, food 

acquired through subsistence harvesting is less expensive, more nutritious and better adapted to 

northern living conditions than food bought at formal markets. Selling goods acquired through 

harvesting is another benefit from hunting, fishing and herding.18   

In order to present the limits and possibilities of environmental rights applicable to the protection 

of indigenous peoples’ Arctic environment, this chapter is divided into three parts. The first part 

presents the development of indigenous peoples’ substantive and procedural environmental 

rights. The substantive approach refers to the need for states to protect and restore the 

environment. It encompasses both a right to a healthy environment, as an autonomous “third-

generation” or “solidarity right”,19 as well as environmental protection as an element that informs 

the content of other human rights, including culture, property, health, life, physical integrity and 

security, means of subsistence and residence, movement and inviolability of the home. 

Procedural rights, such as the rights to information, public participation and access to justice do 

not focus on the environment per se, but on processes aimed at ensuring environmental 

protection. The first part of the chapter shows that international law has been developed to favour 

procedural environmental rights. The link between environmental protection and substantive 

human rights is tenuous and the right to a healthy environment has been systematically excluded 

from international law, in favour of the right to development.  

                                                
16 Patricia Cochran & Mark Nuttall, Policy Options for Arctic Environmental Governance, (Arctic TRANSFORM, 5 
March 2009) online: <arctic-transform.org> at 1. 
17 Ibid. 
18 Koivurova, Tervo & Stepien, supra note 1 at 8. 
19 Naomi Roht-Arriaza and Sara C Aminzadeh, “Solidarity Rights (Development, Peace, Environment, 
Humanitarian Assistance)” in Max Planck Encyclopedia of Public International Law, online: <www.mpepil.com>. 
 



 

 

 

222 

In a similar way to the petition presented in December 2005 to the IACHR on behalf of Inuit 

individuals in Canada and the United States (the Inuit Petition) and the April 2013 petition 

presented to the IACHR on behalf of Athabaskan individuals in Canada and the United States 

(Athabaskan Petition),20 one can rely on indigenous peoples’ environmental rights to argue that 

states should mitigate climate change, take positive actions to ensure adaptation to the changes 

that cannot be mitigated and ensure the full participation of indigenous peoples in all forums 

where decisions affecting their environment are taken. Part two reveals that the different 

international actors that have contributed to collective meanings on what it means to ensure 

indigenous peoples’ environmental rights in the climate change context have not favoured this 

path. To conduct this sociological inquiry, environmental rights are understood from the 

viewpoint of the community of practice in which they have evolved. The analysis demonstrates 

the obstacles to the development of indigenous peoples’ environmental rights, especially in light 

of the bias in favour of neoliberal development. Indeed, only a direct and severe environmental 

damage that outweighs economic benefits is considered relevant. Such focus on direct and severe 

environmental damage significantly undermines the potential of environmental rights to address 

the adverse impacts of climate change on Arctic indigenous peoples’ traditional lifestyles.  

The third part of the chapter turns to the normative strength of environmental rights. More 

specifically, environmental rights are assessed against Fuller’s criteria of legality, as interpreted 

by Brunnée and Toope as the normative features that explain international law’s ability to create 

a sense of legal obligation.21 While this last part revisits environmental rights from a normative 

standpoint, it also helps us grasp the mutual influence of shared understandings and international 

law’s formal criteria of legality, which are both necessary to create and sustain practices of 

legality. It shows the limits of international law, since many of Fuller’s criteria of legality are not 

fulfilled because of the lack of shared understandings on, for example, the meaning of a right to a 

healthy environment, or due to the structural bias in favour of neoliberal development. Despite 

                                                
20 Sheila Watt-Cloutier, “Petition to the Inter American Commission on Human Rights Seeking Relief from 
Violations Resulting from Global Warming Caused by Acts and Omissions of the United States” (7 December 2005) 
online <http://www.ciel.org/Climate/ICC_Petition_7Dec05.html> [Inuit Petition]; Arctic Athabaskan Council, 
“Petition to the Inter-American Commission on Human Rights Seeking Relief from Violations of the Rights of 
Arctic Athabaskan Peoples Resulting from Rapid Arctic Warming and Melting Caused by Emissions of Black 
Carbon by Canada” (23 April 2013) <http://www.arcticathabaskancouncil.com/aac/?q=node/47> [Athabaskan 
Petition]. 
21 See CHAPTER I and Jutta Brunnée & Stephen J Toope, Legitimacy and Legality in International Law: An 
Interactional Account (Cambridge: Cambridge University Press, 2010). 
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these shortcomings, the last part of the chapter also stresses the possibilities offered by 

international law.  Indeed, the legality criteria are generally met when traditional human rights 

are violated in cases of direct and severe pollution damage. They are also met for procedural 

environmental rights. Accordingly, these environmental rights tend to create a sense of legal 

obligation.  

 

I- INDIGENOUS PEOPLES’ ENVIRONMENTAL RIGHTS 

This part of the chapter analyzes the development of substantive and procedural environmental 

rights, whether they are of general application or specifically contextualized in the indigenous 

peoples’ context. Like many other responses to environmental concerns, the framing of 

environmental issues as human rights violations has roots in the Stockholm Declaration.22 

Environmentalists and other groups, including indigenous peoples, have seen in human rights 

instruments powerful substantive and procedural tools to protect the environment. Human rights 

instruments were developed before environmental instruments were. Moreover, they have more 

sophisticated regulatory frameworks than many environmental agreements, with well-established 

institutions, including human rights courts, commissions and reporting systems and greater 

implementation and enforcement through the use of domestic legal systems.23 The substantive 

approach has at its basis the idea that human rights and environmental protection are interlinked. 

Claimed by indigenous peoples, substantive environmental rights would look at the prevailing 

environmental conditions in the Arctic and question whether the Arctic states have directly or 

indirectly interfered with indigenous peoples’ enjoyment of their environment and species they 

rely upon for subsistence. This approach would also look at whether the Arctic states have put in 

place the protective measures necessary to ensure that indigenous peoples can maintain their 

traditional lifestyles. The most overarching way to conceive the relationship between human 

rights and environmental protection is to recognize an autonomous right to a healthy 

environment. Alternatively, one can focus on existing human rights as encompassing the 

                                                
22 See especially Principle 1, Declaration of the United Nations Conference on the Human Environment, 
(Stockholm), 16 June 1972, UN Doc A/CONF/48\14\REV.1; Patricia Birnie, Alan Boyle & Catherine Redgwell, 
International Environmental Law, 3nd ed (Oxford: Oxford University Press, 2009) at 277. 
23 Alexandre Charles Kiss & Dinah Shelton, Guide to International Environmental Law (Leiden: Martinus Nijhoff 
Publishers, 2007) at 238. 



 

 

 

224 

obligation for states to prevent or provide reparation for environmental damage. While the 

substantive approach is essentially anthropocentric, the right to a healthy environment can also 

encompass ecological considerations, including the ability for the environment to sustain itself.24  

The evolution of international environmental law and human rights law in international 

instruments implies that a substantive and autonomous right to a healthy environment is still very 

controversial. There has been a greater interest in recognizing the interrelationship between 

human rights and the environment and how environmental degradation can adversely impact 

more traditional human rights, including the rights to culture, property, health, life and residence, 

movement and inviolability of the home. Such recognition has been especially made in the 

indigenous peoples’ contest. Furthermore, there has been an increased focus on procedural rights 

rather than on a substantive human rights approach to environmental protection, relying on the 

rights to information, public participation and access to justice. These rights imply that 

indigenous peoples are fully involved in the decisions states make on the development of the 

Arctic region.  

 

A- An autonomous right to a healthy environment 

Arguably, an autonomous right to a healthy environment has the most normative potential to 

induce change. Indeed, it would mandate states to take proactive steps to mitigate climate change 

to preserve the environment of Arctic indigenous peoples and provide them the means to adapt to 

climate change impacts, whether direct or brought with increased human activities in the region. 

However, this right finds little support in international law. 

The legal argument supporting a right to a healthy environment relies on Principle 1 of the 

Stockholm Declaration, which states: 

Man has the fundamental right to freedom, equality and adequate conditions of 
life, in an environment of a quality that permits a life of dignity and well-being, 

                                                
24 Kiss & Shelton, supra note 23 at 665; Of course there could also be a “right of environment” or a right granted to 
the environment for its intrinsic value and separate from any human value or use, see Luis E Rodriguez-Rivera, “Is 
the Human Right to Environment Recognized Under International Law? It Depends on the Source” (2001) 12 Colo J 
Int’l Entl L & Pol’y 1 at 13-15.   
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and he bears a solemn responsibility to protect and improve the environment for 
present and future generations. 

However, this principle does not proclaim a right to a healthy environment.25 Indeed, except for 

two regional agreements, most human rights treaties make no explicit reference to such a right. 

The African Charter on Human and Peoples’ Rights (ACHPR)26 adopted in 1981 confers in 

Article 24 a collective right of all peoples to “a general satisfactory environment” whereas the 

Additional Protocol to the American Convention on Human Rights in the Area of Economic, 

Social and Cultural Right (San Salvador Protocol)27 enacted in 1988 grants “everyone” a right to 

a healthy environment pursuant to Article 11. The numerous attempts to include a right to a 

healthy environment in the Convention for the Protection of Human Rights and Fundamental 

Freedoms (ECHR)28 have not succeeded.29 

Principle 1 of the Stockholm Declaration and the development in the 1980s of a right to a healthy 

environment in regional instruments could have provided a basis for the legal development of a 

general substantive right in international law. Instead, however, the focus has been on the right to 

development. The Rio Declaration,30 adopted in 1992, pays lip service to human rights.31 This 

choice was made even if the World Commission on Environment and Development (Brundtland 

Commission), which influenced the Rio process, proposed a right to an adequate environment as 

its first legal principle32 and the consolidated draft prepared by the Preparatory Committee for 

                                                
25 Dinah Shelton, “What happened in Rio to Human Rights?” (1992) 3 YB Int’l Env L 75 at 75; see also Kiss & 
Shelton, supra note 23 at 667. 
26 Art 24 African Charter on Human and Peoples’ Rights, (Banjul), 27 June 1981, (1982) 21 ILM 52 (entered into 
force 21 October 1986) [ACHPR]. 
27 Art 11 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and 
Cultural Right, (San Salvador), 17 November 1988, (1989) 28 ILM 156 (entered into force 16 November 1999) [San 
Salvador Protocol]. 
28 Convention for the Protection of Human Rights and Fundamental Freedoms, (Rome), 4 November 1950, 213 
UNTS 221 (entered into force 3 September 1953). 
29 See Art 1 European Parliamentary Assembly, 42nd Sess., “Recommendation 1130” (1990) reprinted in (1990) 1 
YB Int’l Env L 484; Shelton, supra note 25 at 79. 
30 Declaration of the United Nations Conference on Environment and Development, (Rio de Janeiro), 14 June 1992, 
(1992) 31 ILM 876. 
31 Alan E Boyle, “Human Rights or Environmental Rights? A Reassessment” (2007) 18 Fordham Envtl L Rev 471 at 
473. 
32 Expert Group on Environmental Law of the World Commission on Environment and Development, 
Environmental Protection and Sustainable Development: Legal Principles and Recommendations (Geneva: United 
Nations, 11 December 1987, A/43/427); Shelton, supra note 25 at 83. 
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the Rio Conference33 made several proposals to include a right to environment in the final Rio 

Declaration.34 However, the Rio Declaration does not refer to “rights” apart from the context of 

states’ rights to exploit their natural resources and the right to development.35 Moreover, all the 

international environmental instruments adopted during the Rio process, Agenda 21,36 the Non-

Legally Binding Authoritative Statement of Principles for a Global Consensus on the 

Management, Conservation, and Sustainable Development of all Types of Forests,37 the 

UNFCCC38 and the CBD39 avoid the language of a human right to a healthy environment.40 As 

Shelton puts it, “[t]he omission was not inadvertent; rather there was a lack of consensus and 

some controversy over the proposal.”41 This was true when Shelton wrote in 1992 and this 

situation does not seem to have changed since.  

Instead of linking environmental protection and human rights, the Rio Declaration focuses on the 

right to development.42 Since the right to development is specifically proclaimed,43 whereas 

“environment protection shall constitute an integral part of the development process and cannot 

be considered in isolation from it”,44 development trumps environmental protection, which is 

downgraded to an interest or concern. As further analyzed below in the context of the rights to 

information, public participation and access to justice, the Rio Declaration focuses on procedural 

rights and embodies a neoliberal conception of development, with a market-driven approach 

aimed at maximizing the role of economic factors. 

                                                
33 Principles on General Rights and Obligations, Chairman’s Consolidated Draft, Preparatory Committee for the 
United Nations Conference on Environment and Development, 30 August 1991, UN Doc 
A/CONF.151/PC/WG.III/L8/Rev.1; Shelton, supra note 25 at 83. 
34 Kiss & Shelton, supra note 23 at 668.  
35 Principles 2, 3 Rio Declaration. 
36 Report of the United Nations Conference on Environment and Development, (Rio de Janeiro), 3-14 June 1992 UN 
Doc A/CONF.151/26, Vol I, Annex II. 
37 Ibid at 6. 
38 (Rio de Janeiro), 9 May 1992, 1771 UNTS 107 (entered into force 21 March 1994) [UNFCCC]. 
39 Convention on Biological Diversity, (Rio de Janeiro), 5 June 1992, (1992) 31 ILM 818 (entered into force 29 
December 1993) [CBD]. 
40 Shelton, supra note 25 at 83, 85-89. 
41 Ibid at 89. 
42 See especially Principle 3 Rio Declaration.  
43 But see the United States’ statement on Principle 3 which specifically rejects that development is a right. Report 
of the United Nations Conference on Environment and Development, (Rio de Janeiro), 3-14 June 1992, UN Doc 
A/CONF.151/26, Vol. IV, 16 at para. 20; Shelton, supra note 25 at 83. 
44 Principle 4 Rio Declaration; see also Principle 1. 
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Several declarations refer to a right to a healthy environment, but have been unable to displace 

the bias for development. The Hague Declaration on the Environment45 adopted in 1989 refers to 

the “right to live in dignity in a viable global environment” and the draft Economic Council for 

Europe Charter on Environmental Rights and Obligations (draft ECE Charter)46 prepared in 

1990 establishes that “[e]veryone has the right to an environment that is adequate for his general 

health and well-being.”47 The draft Declaration of Principles on Human Rights and the 

Environment48 elaborated in 1994 by the UN Sub-Commission on the Prevention of 

Discrimination and Protection of Minorities also proclaims an autonomous right to a “healthy 

and ecologically sound environment”.49 The draft declaration has been a key instrument 

promoting this right, as it clearly draws the link between human rights and the environment. In 

addition, it establishes a universal, interdependent and indivisible right, equal in status to other 

civil, cultural, political and social rights. Part II of the draft declaration specifies further what 

environmental protection entails. It includes protection from pollution, environmental 

degradation and activities that adversely affect the environment, life, health, livelihood, well-

being or sustainable development, but also positive acts of protection of air, soil, water, sea-ice, 

flora and fauna, biological diversity and ecosystems. Moreover, the indigenous peoples’ right to 

a healthy and ecologically sound environment comprises the right to control their lands, 

territories and natural resources, maintain their traditional way of life, including their right to 

subsistence and to be free from “any action or course of conduct that may result in the 

destruction or degradation of their territories […] or other resources.”50 The draft declaration 

does not only grant rights that states should respect and secure,51 but also the duty of all persons 

to protect and preserve the environment.52 

The draft Declaration of Principles on Human Rights and the Environment is the most advanced 

international instrument recognizing a substantive and autonomous right to a healthy 

                                                
45 (Hague),11 March 1989, (1989) 28 ILM 1308. 
46 UNECE, Draft Economic Council for Europe Charter on Environmental Rights and Obligations, (Oslo), 29-31 
October 1990, ENVWA/R.38, Annex I [draft ECE Charter]. 
47 Principle 1 draft ECE Charter. 
48 UN Sub-Commission on the Prevention of Discrimination and Protection of Minorities, Draft Declaration of 
Principles on Human Rights and the Environment, (Geneva), 16 May 1994, UN Doc E/CN.4/Sub.2/1994/9, Annex I. 
49 Principle 2 draft Declaration of Principles on Human Rights and the Environment. 
50 Principle 14 draft Declaration of Principles on Human Rights and the Environment. 
51 Principle 22 draft Declaration of Principles on Human Rights and the Environment. 
52 Principle 21 draft Declaration of Principles on Human Rights and the Environment. 
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environment. The Sub-Commission on Prevention of Discrimination and Protection of Minorities 

that prepared the draft stated at the time that there was a “universal acceptance of the 

environmental rights recognized at the national, regional and international levels.”53 However, 

that “acceptance” did not support the adoption in formal agreements of a right to a healthy 

environment. Furthermore, reference to this right in declarations has subordinated it to the right 

to development. The Declaration of Bizkaia on the Right to the Environment (Bizkaia 

Declaration) was adopted in 1999 under the auspices of the United Nations Educational, 

Scientific and Cultural Organization (UNESCO) and the Office of the High Commissioner for 

Human Rights (OHCHR).54 This document proclaims a right to a healthy environment according 

to which “[e]veryone has the right, individually or in association with others, to enjoy a healthy 

and ecologically balanced environment.”55 The duty associated with the right to a healthy 

environment is that of protecting the environment, whether individually, in association, at the 

national and international levels.56 Following the approach adopted in the Rio Declaration, the 

Bizkaia Declaration clearly states that such a human right “must be exercised in a way which is 

compatible with […] the right to development.”57  

With respect to international instruments specifically dedicated to indigenous peoples, the 

proposal for an American Declaration on the Rights of Indigenous Peoples (the proposed 

American Declaration on the Rights of Indigenous Peoples)58 approved by the Inter-American 

Commission on Human Rights (IACHR) in 1997 recognizes the right to development,59 but also 

the “right to environmental protection”.60 This right encompasses the right to “a safe and healthy 

environment, which is an essential condition for the enjoyment of the right to life and collective 

                                                
53 UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, “Review of further 
Developments in Fields with which the Sub-Commission Has Been Concerned Human Rights and the Environment” 
by Fatma Zohra Ksentini, 6 July 1994, UN Doc E/CN.4/Sub.2/1994/9 at para 240 [Ksentini Final Report]; see also 
Adriana Fabra Aguilar & Neil AF Popovic, “Lawmaking in the United Nations: The UN Study on Human Rights 
and the Environment” (1994) 3:4 RECIEL 197; Birnie, Boyle & Redgwell, supra note 22 at 278. 
54 Declaration of Bizkaia on the Right to the Environment, (Bizkaia), 12 February1999, UNESCO, UN Doc 
30C/INE11 [Bizkaia Declaration]. 
55 Art 1(1) Bizkaia Declaration. 
56 Art 2(1) Bizkaia Declaration. 
57 Art 1(3) Bizkaia Declaration. 
58 IACHR, American Declaration on the Rights of Indigenous Peoples, 26 February 1997, OEA/Ser/L/V/.II.95 Doc.6 
[proposed American Declaration]. 
59 Art XXI proposed American Declaration. 
60 Art XIII(1) proposed American Declaration. 
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well-being”61 and the right to “conserve, restore and protect [indigenous peoples’] environment, and 

the productive capacity of their lands, territories and resources.”62 Moreover, the United Nations 

Declaration on the Rights of Indigenous Peoples (UN Declaration on the Rights of Indigenous 

Peoples) adopted by the UNGA in 2007 refers to the “right to conservation and protection of the 

environment and the productive capacity of [indigenous peoples’] lands or territories and 

resources.”63 But this right is defined in the context of the storage and disposal of hazardous 

materials only, where states’ obligation is to ensure free informed consent, monitor the impact of 

those materials and maintain and restore indigenous peoples’ health.64 

Certainly the adoption of several international documents recalling the right to a healthy 

environment evidences some recognition of the interlinkage between human rights and the 

environment. This sense is further reinforced in the indigenous peoples’ context with the 

proposed American Declaration on the Rights of Indigenous Peoples and the UN Declaration on 

the Rights of Indigenous Peoples. As the UNESCO General Conference stated in the 

accompanying text to the Bizkaia Declaration, declarations serve the role of contributing 

seriously “to the ongoing debate concerning the recognition and the progressive development of 

the human right to enjoy a healthy and ecologically balanced environment.”65 However, it is not 

a substantive right to a healthy environment considered equal to other human rights that is 

emerging at the international level. Indeed, it seems that the right to a healthy environment has 

been developed more as a subset of the right to development, pursuant to which development 

needs to be to a certain extent “sustainable”. Therefore, a substantive and autonomous right to a 

healthy environment has not emerged in international law, except in the context of two regional 

agreements, the ACHPR and the San Salvador Protocol. 

 

                                                
61 Ibid.  
62 Art XIII(3) proposed American Declaration. 
63 Art 29(1) United Nations Declaration on the Rights of Indigenous Peoples, (New York), 2 October 2007, GA res 
61/295, UN Doc A/RES/47/1 [UN Declaration on the Rights of Indigenous Peoples]. 
64 Art 29(2)(3) UN Declaration on the Rights of Indigenous Peoples. 
65 UNESCO, “General Conference for information and reflection, Declaration of Bizkaia on the Right to the 
Environment”, 24 September 1999, UN Doc 30 C/INF.11 at para. 2.   
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B- The protection of the environment as intrinsic to the realization of human 

rights 

The other substantive approach to human rights and the environment is to interpret existing 

human rights to include environmental protection as an essential component to their realization. 

Almost all human rights, whether civil and political or economic, social and cultural, could be 

subject to such interpretation. The following rights have been targeted as potential candidates: 

the right to health, the right to life, the right to liberty and security of the person, the right to 

culture, the right to food and means of subsistence, the right against cruel and inhuman, or 

degrading treatment, the right to privacy, the right to freedom of thought, conscience and 

religion, the rights of the child, the right against discrimination and to the equal protection of the 

law, the right to self-determination, the right to freely dispose of natural resources, the right to 

residence, movement and inviolability of the home and the right to housing.66  

Only one human rights convention has referred explicitly to the environment in the context of the 

right to health. Article 12 of the International Covenant on Economic, Social and Cultural Rights 

(ICESCR) links the right to “the enjoyment of the highest attainable standard of physical and 

mental health” with “environmental hygiene”.67 In light of the lack of support from the wording 

of human rights instruments, legal scholars and advisors, human rights courts and commissions 

and international organizations are responsible for the legal development of environmental rights 

where the environment is considered as intrinsic to the realization of human rights. While the 

way these actors have contributed to the meaning of indigenous peoples’ environmental rights is 

analyzed below with the focus on shared understandings, this part presents the rights claimed in 

the Inuit Petition and Athabaskan Petition.  

Seeking relief from human rights violations resulting from acts and omissions of the United 

States as the major contributor to climate change, the Inuit Petition is the first attempt to construe 

climate change impacts as human rights violations of indigenous peoples living in the Arctic. 

The Athabaskan Petition is a second attempt, this time focussing on Canada and on black carbon 

emissions. Although the indigenous peoples group targeted in the Inuit Petition and Athabaskan 

                                                
66 Rodriguez-Rivera, supra note 24 at 19, 23 for an even more extended list. 
67 International Covenant on Economic, Social and Cultural Rights, (New York), 16 December 1966, (1967) 6 ILM 
368 (entered into force 3 January 1976) [ICESCR]. 
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Petition are exclusively the Inuit and Arctic Athabaskan peoples living in Canada and the United 

States, the arguments made in the petition can easily be applied to other Arctic indigenous 

peoples, with minor changes to take into account the cultural specificities of each indigenous 

group. All indigenous human rights claimed in the petition are based on the premise that 

indigenous peoples’ rights have to be understood in the context of their culture and history that 

require the protection of their environment, especially land, ice, snow, Arctic species and 

predictable weather conditions.68 As stated in the Inuit Petition, “preservation of the arctic 

environment is one of the distinct protections required for the Inuit to fully enjoy their human 

rights on an equal basis with all peoples.”69 The Inuit Petition focused on six human rights: the 

right to culture, the right to property, the right to health, the right to life, physical integrity and 

security, the right to means of subsistence and the right to residence, movement and inviolability 

of the home. The Athabaskan Petition focussed on four rights: the right to culture, the right to 

property, the right to health and the right to means of subsistence. The following discussion 

canvasses each of these rights in turn. 

The right to culture has been recognized in numerous instruments, including the American 

Declaration of the Rights and Duties of Man,70 the Universal Declaration of Human Rights 

(UDHR),71 the International Covenant on Civil and Political Rights (ICCPR)72 and the 

ICESCR.73 In the indigenous peoples’ context, the International Labour Organization (ILO) 

adopted, in 1989, the C169 Indigenous and Tribal Peoples Convention (ILO Convention 169)74 

aimed at ensuring the full realization of indigenous peoples’ human rights, including their 

cultural rights.75 It refers to the protection of indigenous peoples’ cultural identity, customs, 

traditions and institutions.76 The ILO Convention 169 acknowledges that subsistence economy 

and traditional activities are important factors to indigenous peoples’ culture and to achieve 

                                                
68 Inuit Petition, supra note 20 at 70-72; Athabaskan Petition, supra note 20 at 57. 
69 Ibid at 72. 
70 Art XIII American Declaration of the Rights and Duties of Man, OAS/Ser.L/V/I.4 Rev. 9 (2003) [American 
Declaration].  
71 Art 27 Universal Declaration of Human Rights, (New York),10 December 1948, GA res 217A(III), UN Doc 
A/810 at 71 [UDHR] 
72 Art 27 International Covenant on Civil and Political Rights, (New York), 19 December 1966, (1967) 6 ILM 368 
(entered into force 23 March 1976) [ICCPR]. 
73 Art 15 ICESCR. 
74 (Geneva), 27 June1989, (1989) 28 ILM 1382 (entered into force 5 September 1991) [ILO Convention 169]. 
75 Arts 2(2)b), 4 ILO Convention 169. 
76 Art 2(2)b) ILO Convention 169. 
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“sustainable and equitable development”.77 Moreover, the proposed American Declaration on 

the Rights of Indigenous Peoples recognizes the right to culture as a collective right,78 and 

underlines the special relationship indigenous peoples have with their environment, lands, 

resources and territories.79 The UN Declaration on the Rights of Indigenous Peoples also 

recognizes the right to culture as an individual and collective right.80 It identifies indigenous 

knowledge, culture and traditional practices as contributors to “sustainable and equitable 

development and proper management of the environment”.81  

The next right invoked in both the Inuit Petition and Athabaskan Petition is the right to 

property.82 This human right has been proclaimed in the UDHR,83 and in the regional context, in 

the American Convention on Human Rights (ACHR),84 the ACHPR,85 and the Protocol to the 

Convention for the Protection of Human Rights and Fundamental Freedoms (Protocol 1 

ECHR).86 This right has also been contextualized in the indigenous context in the ILO 

Convention 169, the proposed American Declaration on the Rights of Indigenous Peoples and 

the UN Declaration on the Rights of Indigenous Peoples. These instruments underline the 

fundamental nature of this collective right for indigenous peoples’ identity and survival. They 

include ownership and possession of lands and natural resources in the definition of the right to 

property,87 but also indigenous peoples’ participation in their use, management and 

conservation.88  

                                                
77 Art 23 ILO Convention 169. 
78 Art VII proposed American Declaration. 
79 Preamble proposed American Declaration. 
80 See especially Arts 8, 12, 13 Declaration on the Rights of Indigenous Peoples. 
81 Preamble UN Declaration on the Rights of Indigenous Peoples. 
82 Inuit Petition, supra note 20 at 79-83; Athabaskan Petition, supra note 20 at 63-69. 
83 Art 17 UDHR. 
84 Art 21 American Convention on Human Rights, (San Jose), 22 November 1969, (1969) 9 ILM 99 (entered into 
force 18 May 1978) [ACHR]. 
85 Art 14 ACHPR. 
86 Art 1 Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms, (Paris), 20 
March 1952, 213 UNTS 262 (entered into force 18 May 1954) [Protocol 1 ECHR]. 
87 Art 14 ILO Convention 169; Art XVIII proposed American Declaration; Art 26 UN Declaration on the Rights of 
Indigenous Peoples. 
88 Art 15 ILO Convention 169; Art XVIII(4) proposed American Declaration; Art 27 Declaration on the Rights of 
Indigenous Peoples, see also Art 28. 
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The right to heath has also been relied upon in the Inuit Petition and Athabaskan Petition.89 This 

right has been recognized in numerous international instruments, including the UDHR,90 the 

ICESCR,91 and in the regional context, in the ACHPR,92 the San Salvador Protocol,93 and the 

American Declaration on the Rights and Duties of Man.94 In the indigenous peoples’ context, 

there is a general recognition that states should improve indigenous peoples’ level of health to 

achieve “the highest attainable standard of physical and mental health”.95 The ILO Convention 

169, the proposed American Declaration on the Rights of Indigenous Peoples and the UN 

Declaration on the Rights of Indigenous Peoples have mainly focused on health services and the 

possibility for indigenous peoples to have access to traditional medicine and treatments.96 Only 

the UN Declaration on the Rights of Indigenous Peoples refers to health in the context of the 

environment, when indigenous peoples might be affected by the storage or disposal of hazardous 

substances.97 

The Inuit Petition argues that the right to life, physical integrity and security, is violated as a 

result of climate change.98 This fundamental right is recognized in the ICCPR,99 the ECHR,100 

the American Declaration,101 the ACHR,102 and the ACHPR.103 International human rights 

instruments draw no specific link between the right to life and environmental protection. This is 

also the case for the UN Declaration on the Rights of Indigenous Peoples,104 which recognizes 

indigenous peoples’ right to life. However, the proposed American Declaration on the Rights of 

                                                
89 Inuit Petiton, supra note 20 at 85-89; Athabaskan Petition, supra note 20 at 69-74. 
90 Art 25(1) UDHR. 
91 Art 12 ICESCR. 
92 Art 16 ACHPR. 
93 Art 10 San Salvador Protocol. 
94 Art XI American Declaration. 
95 Art 25 ILO Convention 169; Art 24(2) UN Declaration on the Rights of Indigenous Peoples. 
96 Art 25 ILO Convention 169; see also Art 7(2) ILO Convention 169; Art XII proposed American Declaration; Art 
24 Declaration on the Rights of Indigenous Peoples. 
97 Art 29(3) Declaration on the Rights of Indigenous Peoples. 
98 Inuit Petition, supra note 20 at 89-91. 
99 Art 6 ICCPR. 
100 Art 2 ECHR. 
101 Art I American Declaration. 
102 Art 4 ACHR. 
103 Art 4 ACHPR.  
104 Art 7(1) Declaration on the Rights of Indigenous Peoples. 
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Indigenous Peoples refers to the right to a safe and healthy environment as “an essential 

condition for the enjoyment of the right to life”.105 

The Inuit Petition and Athabaskan Petition refer to the right of indigenous peoples to their own 

means of subsistence.106 This right is a component of other human rights, especially those of 

property, health, life, culture and self-determination. Only the ILO Convention 169107 and the UN 

Declaration on the Rights of Indigenous People explicitly recognize this right.108 It implies that 

indigenous peoples have the control over their natural resources and the physical environment.  

Finally, the last human right invoked in the Inuit Petition is the right to residence, movement and 

inviolability of the home.109 This right has also been recognized in numerous instruments, 

including the UDHR,110 the ICCPR,111 the American Declaration,112 the ACHR,113 the 

ACHPR,114 and the ECHR.115 Yet such a right has not been contextualized in international 

instruments dedicated to indigenous peoples, as the focus in those instruments is rather on the 

collective right to lands and resources, as analyzed through the right to property. 

To conceive environmental protection through the human rights lens has some support in 

international instruments, especially for the right to culture, property and health. However, 

international human rights instruments only provide broad recognition of these rights and the link 

to the environment is often tenuous. Whether human rights can in practice support environmental 

protection of Arctic indigenous peoples depends highly on the development of shared 

understandings on the issue, as analyzed below. 

 

                                                
105 Art XIII(1) proposed American Declaration. 
106 Inuit Petition, supra note 20 at 92-94; Athabaskan Petition, supra note 20 at 74-78.  
107 Art 14(1) ILO Convention 169. 
108 Art 20 Declaration on the Rights of Indigenous Peoples; see also Art XVIII proposed American Declaration. 
109 Inuit Petition, supra note 20 at 94-96. 
110 Arts 12, 13(1) UDHR. 
111 Arts 12, 17 ICCPR. 
112 Arts VIII, IX American Declaration. 
113 Arts 11, 22 ACHR. 
114 Art 12(1) ACHPR. 
115 Art 8 ECHR; see also Art 2 Protocol No 4 to the 1950 European Convention for the Protection of Human Rights 
and Fundamental Freedoms, (Strasbourg), 16 September 1963, ETS 46 (entered into force 2 May 1968) [Protocol 4 
ECHR]. 
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C- Environmental rights to information, public participation and access to 

justice 

The procedural rights to information, public participation and access to justice are not specific to 

indigenous peoples. Indigenous peoples can nevertheless rely on these rights to ensure that they 

are more than bystanders in the development of the Arctic region. This is especially true in light 

of international instruments that have recognized that procedural environmental rights are 

particularly relevant in the indigenous peoples’ context, that they pose specific challenges and 

require further state actions for their realization.  

The procedural rights approach in the environmental context is more advanced in international 

law than the previously analyzed substantive approach. The procedural approach emerged with 

the World Charter for Nature116 in 1982. This instrument, aimed at promoting an ecosystem 

approach to environmental protection, recognizes that states should disclose information on 

conservation strategies, inventories of ecosystems and environmental assessments, ensure 

participation in environmental matters and give access to redress in case of environmental 

damage or degradation.117 Without necessarily referring specifically to the need to provide 

information, ensure public participation and access to justice as “rights”, numerous 

environmental treaties have followed this procedural approach.118  

                                                
116 World Charter for Nature, (New York), 28 October 1982, GA res 37/7, UN Doc A/37/51. 
117 Principles 16, 23 World Charter for Nature. 
118 E.g. Arts 4(1)i), 6 UNFCCC; Art 6 Protocol to the United Nations Framework on Climate Change, (Kyoto), 10 
December 1997, (1998) 37 ILM 22, (entered into force 16 February 2005); Arts 13, 14 CBD; Art 9 Convention for 
the Protection of the Marine Environment of the North-East Atlantic, (Paris), 4 June 1974, (1974) 13 ILM 352 
(entered into force 5 October 1976); Arts 2, 8, 14 North-American Agreement on Environmental Cooperation, 13 
September 1993, (1993) 32 ILM 1480 (entered into force 1 January 1994); Art 15 Rotterdam Convention on the 
Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International Trade, 
(Rotterdam), 10 September 1998, (1999) 38 ILM 1 (entered into force 24 February 2004); Cartagena Protocol on 
Biosafety to the Convention on Biological Diversity, (Cartagena), 29 January 2000, (2000) 39 ILM 1027 (entered 
into force 11 September 2003); Art 10 Convention on Persistent Organic Pollutants, (Stockholm), 23 May 2001, 
(2001) 40 ILM 532 (entered into force 17 May 2004) [Pops Convention]; Arts 3, 10(2)(e), 13(1), 14(2), 19, 25 
Convention to Combat Desertification in those Countries Experiencing Serious Drought and/or Desertification, 
Particularly in Africa, (New York), 17 June 1994, (1994) 33 ILM 1328 (entered into force 26 December 1996); Arts 
4, 32 Convention on the Protection and Utilization of Transboundary Rivers and Lakes, (Helsinki), 17 March 1992, 
(1992) 31 ILM 1312 (entered into force 6 October 1996); Art 235(2) United Nations Convention on the Law of the 
Sea, (Montego Bay), 10 December 1982, (1982) 21 ILM 1261 (entered into force 16 November 1994).  
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The Espoo Convention119 illustrates how the procedural approach has been favoured to achieve 

concrete results for the environment. As analyzed in Chapter II in the context of oil and gas 

activities, this 1991 convention focuses on information and public participation as essential to 

fulfil the obligation to “prevent, reduce and control significant adverse transboundary 

environmental impact”.120 The Espoo Convention recognizes that the decision-making process in 

matters that may have a transboundary environmental impact should be preceded by an EIA. 

This assessment has the goal of improving the quality of information decisions-makers have 

access to, but also to allow the public to participate in that assessment.121 The Espoo Convention 

refers specifically to public participation in transboundary EIAs122 and requires states to 

distribute documentation to the public of the affected states.123 However, public participation is 

required only when “significant adverse transboundary environmental impact” is at stake. This 

general approach has been followed in the SEA Protocol,124 adopted in 2003 to complement the 

Espoo Convention to extend EIAs to plans, programs, policies and legislation.125 States “shall 

endeavour” to ensure public participation at all stages of the environmental assessment.126 States 

have to ensure that public participation is timely and occurs “when all options are open”.127 Like 

the Espoo Convention, the SEA Protocol does not refer to indigenous peoples, but recognizes 

that participatory rights should be recognized without discrimination.128 

In the Arctic context, the EIA Arctic Guidelines129 and the Arctic Offshore Oil and Gas 

Guidelines complement the Espoo Convention for EIA procedures in the region. As analyzed in 

Chapter II, the EIA Arctic Guidelines recognize the specific context of Arctic indigenous 

peoples. They specifically focus on the challenges public participation poses in the Arctic 

context, with cultural, socio-economic and remoteness factors that should be taken into account. 

                                                
119 Convention on Environmental Impact Assessment in a Transboundary Context, (Espoo), 25 February 1991, 
(1991) 30 ILM 800 (entered into force 14 January 1998) [Espoo Convention]. 
120 Art 2(1) Espoo Convention. 
121 Preamble, Art 2(2), (6) Espoo Convention. 
122 Art 2 Espoo Convention. 
123 Art 4 Espoo Convention. 
124 Protocol on Strategic Environmental Assessment, (Kiev), 21 May 2003, Doc ECE/MP (entered into force 11 July 
2010) [SEA Protocol]. 
125 See especially Arts 1(d), 4(1), 13(1) SEA Protocol. 
126 See especially Arts 5(3), 6(3) SEA Protocol. 
127 Art 8(1) SEA Protocol. 
128 Art 3(7) SEA Protocol. 
129 AEPS, Guidelines for Environmental Impact Assessment (EIA) in the Arctic, (Finland: Finnish Ministry of the 
Environment, 1997) online: <http://ceq.hss.doe.gov/nepa/eiaguide.pdf> at 37-38. 
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Participation is viewed as a way “to resolve conflicts and disputes between people with different 

values, perceptions, and goals, and frequently exhibiting a lack of mutual trust and 

understanding.”130 According to the EIA Arctic Guidelines, traditional and local knowledge 

should also be used in EIAs.131 While the Arctic Offshore Oil and Gas Guidelines refer to 

indigenous peoples’ participation in EIAs, they are less detailed and put less emphasis on the link 

between decisions’ fairness, accountability and acceptability and EIA procedures than the EIA 

Arctic Guidelines. The EIA Arctic Guidelines have attracted little attention at the regional 

level.132 This lack of attention shows that while there is a general recognition in international law 

that indigenous peoples should participate in environmental decision-making, the concrete 

implementation of such a participation is incomplete. 

The legal literature often considers the Rio Declaration as the basic document conferring the 

environmental procedural rights to information, public participation and access justice.133 

Principle 10 states that: 

Environmental issues are best handled with participation of all concerned 
citizens, at the relevant level. At the national level, each individual shall have 
appropriate access to information concerning the environment that is held by 
public authorities, including information on hazardous materials and activities in 
their communities, and the opportunity to participate in decision-making 
processes. States shall facilitate and encourage public awareness and 
participation by making information widely available. Effective access to 
judicial and administrative proceedings, including redress and remedy, shall be 
provided. 

However, states’ obligation to provide information, ensure public participation and access to 

justice is linked with “efficacy” rather than with rights, the legitimacy of decision-making or 

better environmental protection.134 As for indigenous peoples, the Rio Declaration recognizes 

that indigenous peoples have “a vital role in environmental management and development”,135 

focusing on the environment as an economic resource.  

                                                
130 Ibid.  
131 Ibid at 39-41. 
132 Timo Koivurova, “Implementing Guidelines for Environmental Impact Assessment in the Arctic” in Kees 
Bastmeijer & Timo Koivurova, (eds) Theory and Practice of Transboundary Environmental Impact Assessment 
(Leiden: Martinus Nijhoff Publishers: 2008) 151 at 166. 
133 See for e.g. Alan E Boyle, “Environment and Human Rights” in Max Planck Encyclopedia of Public 
International Law, online <www.mpepil.com> at paras 1-2. 
134 Shelton, supra note 25 at 84. 
135 Principle 22 Rio Declaration. 
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Recalling Principle 1 of the Stockholm Declaration and Principle 10 of the Rio Declaration, the 

Convention on Access to Information, Public Participation in Decision-Making and Access to 

Justice in Environmental Matters (Aarhus Convention)136 is the first international convention that 

qualifies access to information, public participation and to justice as rights. According to the 

Aarhus Convention, these procedural rights have to be granted at the domestic, regional or other 

levels.137 Not only are these rights recognized, but states also have to provide assistance for their 

full realization.138 Concerning the right to access to information, access must be given to the 

public at the latest within one month after a request has been submitted.139 Environmental 

information is defined broadly and includes the state of the environment, factors that may impact 

it, including projects or activities, and environmental agreements, policies, legislation, plans and 

programs.140 The request for information may be refused, but only under certain conditions, 

which have to be interpreted restrictively and take account of the public interest. Examples of 

exceptions to the right to information include ensuring international relations, national defence, 

public security, the course of justice, protecting commercial and industrial information or 

confidentiality of personal data.141 In addition to providing information when requested, states 

have to collect and disseminate information about proposed or existing activities that may have a 

significant impact on the environment and publish at least every three or four years national 

reports on the state of the environment.142  

Regarding the right to public participation in environmental decision-making, states have to 

permit early public participation before decisions allowing an activity that may have an 

important impact on the environment are made. Such participation should take place “when all 

options are open”.143 Activities that are likely to increase in a melting Arctic, including activities 

relating to oil and gas exploitation, building waterways and ports that permit the passage of 

vessels of over 1350 tons, are specifically targeted.144 Other activities for which EIAs are 

                                                
136 (Aarhus), 25 June 1998, (1999) 38 ILM 517 (entered into force 30 October 2001) [Aarhus Convention]. 
137 Art 2(2) Aarhus Convention. 
138 Art 3 Aarhus Convention. 
139 Art 4(2) Aarhus Convention.  
140 Art 2(3) Aarhus Convention. 
141 Art 4 Aarhus Convention. 
142 Art 5 Aarhus Convention. 
143 Art 6(4) Aarhus Convention. 
144 Art 6(1)a) Aarhus Convention. 
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required under domestic law should also involve the public in the decision-making process.145  

The Aarhus Convention requires states to encourage an applicant for an activity to enter into 

discussions and provide information to the public concerned.146 Participation implies that the 

public can submit in writing or at a public hearing comments and information and that decision-

makers take due account of the outcome of the public participation.147 The decisions on EIAs 

have to be public and provide reasons.148 Public participation also extends to the participation in 

plans, programs and policies relating to the environment149 and to the preparation of laws and 

regulations.150  

With respect to the last procedural environmental right, that of access to justice, the Aarhus 

Convention refers to the need to give access to courts of law, but also to administrative and 

judicial reviews. Access to justice must be given to challenge the substantive and procedural 

legality of any decision, act or omission in the context of requests of information, public 

participation as required for certain activities and for any act or omission which contravenes 

domestic environmental law.151 Adequate and effective remedies must be provided and be “fair, 

equitable, timely and not prohibitively expensive”.152 

The Aarhus Convention also implements the rights to information and public participation in 

relation to the agreement. Indeed, NOGs can participate as observers at Meetings of Parties and 

states should allow public involvement in non-compliance reviews. This is the first time a 

compliance mechanism establishes an open and transparent process at the international level.153 

In addition, a protocol to the Aarhus Convention has established a register online that provides 

information on the release by member states of pollutants into the environment.154  

                                                
145 Arts 9, 12, 14, 18, 20 of Annex I Aarhus Convention. 
146 Art 6(5) Aarhus Convention. 
147 Arts 6(7) (8) Aarhus Convention. 
148 Art 6(9) Aarhus Convention. 
149 Art 7 Aarhus Convention. 
150 Art 8 Aarhus Convention. 
151 Art 9 Aarhus Convention. 
152 Art 9(4) Aarhus Convention. 
153 Kiss & Shelton, supra note 23 at 681; Linda Hajjar Leib, Human Rights and the Environment, Philosophical, 
Theoretical and Legal Perspectives (Leiden: Martinus Nijhoff Publishers, 2011) at 85; Svitlana Kravchenko, “The 
Aarhus Convention and Innovations in Compliance with Multilateral Environmental Agreements” (2007) 1 Colo J 
Int’l Envtl L & Pol’y 18 at 10. 
154 Protocol on Pollutant Release and Transfer Registers, (Kiev), 23 May 2003, (entered into force 8 October 2009) 
online: <http://www.unece.org/env/pp/prtr.htm>; for the website providing the information, see online: 
<www.prtr.net>. 
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The Aarhus Convention draws the link between a substantive right to live in an adequate 

environment and the duty to protect and improve the environment with procedural rights.155  

However, this recognition does not contribute much to developing a right to a healthy 

environment. Indeed, the Aarhus Convention recognizes that procedural environmental rights are 

instrumental to achieving a substantive right to the environment, but does not specify this right’s 

core content. In contrast, the UN Sub-Commission on the Prevention of Discrimination and 

Protection of Minorities’ draft Declaration of Principles on Human Rights and the Environment 

links an autonomous right to a healthy environment with the need to give access and share 

information concerning the environment, allow participation in planning and decision-making 

and effective remedies and redress for actual or threat of environmental harm.156 The draft ECE 

Charter and Bizkaia Declaration take a similar approach by recognizing a right to a healthy 

environment, but referring to procedural environmental rights. In the Bizkaia Declaration, the 

rights to information and public participation are established as part of the “principle of 

transparency”.157 The declaration also refers to access to justice through the rights to effective 

recourse and reparation.158 It also puts particular emphasis on environmental education and 

public awareness-raising.159 

With respect to instruments dedicated to indigenous peoples’ human rights, the ILO Convention 

169 recognizes the importance of consultation and indigenous peoples’ participation “at all levels 

of decision-making”160 in matters that may affect them, including legislative and administrative 

measures, plans and programs.161 The ILO Convention 169 asks states to “take measures, in co-

operation with the peoples concerned, to protect and preserve the environment of the territories 

they inhabit.”162 The convention also stresses participatory rights in the context of the use, 

management and conservation of natural resources on indigenous peoples’ lands.163 While it does 

not address procedural rights specifically in the environmental context, the UN Declaration on 

the Rights of Indigenous Peoples acknowledges the importance of indigenous peoples’ 

                                                
155 Preamble, Art 1 Aarhus Convention. 
156 Principles 15, 16, 18, 20 draft Declaration of Principles on Human Rights and the Environment.  
157 Art 4 Bizkaia Declaration; see also Art 9(2) Bizkaia Declaration. 
158 Arts 5, 6 Bizkaia Declaration. 
159 Art 7 Bizkaia Declaration. 
160 Art 6(1)b) ILO Convention 169.  
161 Arts 6, 7, 33 ILO Convention 169. 
162 Art 7(4) ILO Convention 169. 
163 Art 15 ILO Convention 169, see also Art 23 ILO Convention 169. 



 

 

 

241 

consultation, participation or authorizations for matters that affect them164 and the right to access 

to justice when their individual or collective rights are violated.165 The proposed American 

Declaration on the Rights of Indigenous Peoples refers explicitly to indigenous peoples’ rights to 

information and effective participation in matters that might affect their environment.166 

Moreover, the proposed declaration suggests that states and international organizations assist 

indigenous peoples to achieve environmental protection.167 The draft Nordic Saami 

Convention,168 which has been released in 2005 for negotiating a regional convention among 

Norway, Sweden and Finland for the Saami people is also relevant. Once adopted, the 

convention will grant the Saami people not only the right to participate, but also the full rights to 

develop, control and use their lands and territories, including their environment.169 Furthermore, 

the draft Nordic Saami Convention states that the Saami people should represent its members in 

international affairs.170 Negotiations are currently taking place for the ratification of this 

convention by the parliaments of Norway, Sweden and Finland and the Saami parliaments in 

each of the three states. The negotiations are expected to be completed by 2016.171 

 

                                                
164 Art 10 (traditional lands and territories); Art 18 (participation in decision-making in matters that affect their 
rights); Art 19 (free, prior and informed consent before implementing legislative or administrative measures); Art 23 
(active involvement in determining the measures taken under the right to development); Art 32 (consultation and 
cooperation in developing strategies on traditional lands, territories and other resources); Art 41 (obligation to 
provide ways and means to ensure indigenous peoples’ participation) UN Declaration on the Rights of Indigenous 
Peoples. 
165 Art 40 UN Declaration on the Rights of Indigenous Peoples. 
166 Arts XIII(2)(4)(7) proposed American Declaration. 
167 Art XIII(5) proposed American Declaration. 
168 Draft Nordic Saami Convention, in Mattias Åhrén, Martin Scheinin & John B Henriksen, “The Nordic Sami 
Convention: International Human Rights, Self-Determination and other Central provisions” Gáldu Čála – Journal of 
Indigenous Peoples Rights No 3/2007 [draft Nordic Saami Convention]. 
169 Art 26 draft Nordic Saami Convention. 
170 Art 19 draft Nordic Saami Convention. 
171 See on this instrument Nigel Bankers & Timo Koivurova (eds), The Proposed Nordic Saami Convention 
(Oxford: Hart Publishing, 2013). 
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II- SHARED UNDERSTANDINGS: DETERMINING THE 

STRENGTH OF INTERNATIONAL ENVIRONMENTAL 

RIGHTS 

The human rights path often appears as the only option to stop environmental harm.172 Rights 

give strength to legal arguments, as they “introduce a flexibility and open-endedness that no rule 

can capture.”173 Moreover, they can act as a trump card when weighed against other 

considerations or interests. As John Merrills puts it:  

[…] if I am a rights-holder I am not just a player, but a serious, indeed a 
privileged player in the game. That is to say my right will tend to pre-empt not 
only preferences and other non-moral considerations, but other moral 
considerations as well.174 

Powerful legal and political rhetoric is invoked in defining environmental degradation or lack of 

involvement in environmental decision-making as a human right violation.175 What has been 

called a “linkage strategy” between human rights and the environmental movement has been 

used especially in the indigenous peoples’ context in light of the special relationship indigenous 

peoples have with their environment.176  

In the climate change context and the development of activities having further impacts on 

indigenous peoples’ environment, some have relied on traditional human rights to argue that 

                                                
172 Dinah Shelton, “The Environmental Jurisprudence of International Human Rights Tribunals” Romina Picolotti & 
Jorge Daniel Taillant (eds), Linking Human Rights and the Environment (Tucson, University of Arizona Press, 
2003) 1 at 2; Alexandre Kiss & Dinah Shelton, International Environmental Law, 3rd ed (Ardsley: Transnational 
Publishers, 2003) at 682; Oscar Omar Salazar-Duran, “A Human Rights Approach to Corporate Accountability and 
Environmental Litigation” (2008-2009) 43 USF L Rev 733.  
173 Birnie, Boyle & Redgwell, supra note 22 at 269. 
174 John G Merrills, “Environmental Protection and Human Rights: Conceptual Aspects” in Alan E Boyle & Michael 
R Anderson (eds), Human Rights Approaches to Environmental Protection (Oxford: Clarendon Press, 1998) 25 at 
25-27 cited in Rodriguez-Rivera, supra note 24 at 28. 
175 The use of environmental rights as political tools, see e.g. Richard O Hiskes, The Human Right to a Green 
Future: Environmental Rights and Intergenerational Justice (Cambridge: Cambridge University Press, 2009); 
Thomas Risse, Stephen C Ropp & Kathryn Sikkink, The Power of Human Rights: International Norms and 
Domestic Change (Cambridge: Cambridge University Press, 1999). 
176 Jennifer McIver, “Environmental Protection, Indigenous Rights and the Arctic Council: Rock, Paper, Scissors on 
the Ice?” (1997-1998) 10 Geo Int’l Envtl L Rev 147 at 154-155; Annecoos Wiersema, “Sharing Common Ground: A 
Cautionary Tale on the Rights of Indigenous Peoples and the Protection of Biological Diversity” in Romina Picolotti 
& Jorge Daniel Taillant (eds), Linking Human Rights and the Environment (Tucson, University of Arizona Press, 
2003) 162. 
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states’ inaction to protect the Arctic environment amounts to human rights violations, as in the 

Inuit Petition and Athabaskan Petition. Others have also stressed the importance to include 

indigenous peoples in the development that takes place, in line with procedural environmental 

rights. The reference to an autonomous right to a healthy environment has been totally avoided in 

international legal discourse. Why is this so even in light of this right’s normative potential to 

induce social change to protect the environment? To assess the strength of the approach relying 

on indigenous peoples’ environmental rights, this part analyzes the shared understandings 

surrounding the three forms of environmental rights. 

Luis Rodriguez-Rivera makes an interesting argument that the debate surrounding the existence 

of a right to a healthy environment hides a conflict about sources between what he refers to as 

“traditionalist” international scholars and “progressive” international human rights scholars.177 

Traditionalist scholars are those relying on positivist sources of law to determine whether a right 

to a healthy environment exists in international law, whereas progressive scholars also rely on 

soft law to deduce the existence of this right. Rodriguez-Rivera certainly has a point, stressing 

the need to look both at the positive sources of international law to determine whether a right 

exists in international and beyond these sources. He suggests that the following evidence 

supports an “expansive right to environment”, which contains both substantive and procedural 

components:  

[…] thousands of international environmental soft law instruments; the many 
national constitutions and legislative acts; the dozens of international, regional, 
and national court decisions; the hundreds of non-governmental international 
organizations; the thousands of local of local or ‘grass-roots level’ community 
organizations, and, more importantly, the overwhelming and sweeping 
transformation in the [valorisation] of environmental concerns  in all levels of 
society.178 

Such “evidence” is indeed relevant. However, the problem with most studies that apply soft law 

to elaborate legal concepts is that broad statements, such as the one above, are made, but the use 

of environmental rights in the international legal discourse and the actual practice of relevant 

actors is rarely analyzed in a systematic way. Which actors support a right to a healthy 

environment? What is the transformation that occurred in all levels of society? And what are the 

                                                
177 Rodriguez-Rivera, supra note 24. 
178 Ibid at 45. 
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opposing views or barriers to a right to a healthy environment? As exposed in Chapter I, the 

analysis of shared understandings in the community of practice that has contributed to the 

development, interpretation and application of indigenous peoples’ environmental rights reveals 

what international actors understand these rights to mean. In the context of indigenous peoples’ 

environmental rights, these actors include the Arctic states, international and regional human 

rights courts and commissions, human rights and international environmental law scholars, 

international and regional organizations, NGOs and indigenous peoples themselves.  

The analysis of shared understandings in the community of practice that develops, interprets and 

applies environmental rights confirms the conclusion that there is little support for an 

autonomous right to a healthy environment. Shared understandings support the view that direct 

and severe pollution may amount to the violation of existing human rights and that indigenous 

peoples have the rights to access to information, participate in environmental decision-making 

and access to justice at the domestic level. Analyzing shared understandings surrounding 

environmental rights also reveals the influence of structural biases.179 As the following analysis 

illustrates, there are major barriers to the full recognition of the various environmental rights of 

indigenous, especially in the context where neoliberal development shapes the environmental 

rights discourse. 

 

A- The Arctic states  

The right to a healthy environment would mandate states to protect the environment as a 

necessary component of indigenous peoples’ lifestyles. In light of Arctic indigenous peoples’ 

reliance on ice, snow and Arctic species, the right to a healthy environment would arguably 

require states to address climate change. In other words, it could be equated to the “right to be 

cold”.180 Moreover, a right to a healthy environment could also be interpreted to require states to 

provide the means to indigenous peoples to adapt to the changes that cannot be mitigated. 

                                                
179 Martti Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument, Reissue with a 
New Epilogue (Cambridge: Cambridge University Press, 2005) at 607; see also CHAPTER I.  
180 Martin Wagner, “The Right to Be Cold: Global Warming and Human Rights” in Marius Smith & Erica Contini 
(eds), Human Rights 2007, the Year in Review (Castan Centre for Human Rights Law, Monash University, 2008); 
for a critique of the right to be cold, see Joanna Harrington, “Climate Change, Human Rights, and the Right to be 
Cold” (2006-2007) 18 Fordham Envtl L Rev 513. 
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However, the Arctic states do not support a right to a healthy environment in the climate change 

context. They have sometimes referred to indigenous peoples’ human rights in general, not for 

the protection of their environment, but to support the development of the region in economic 

terms. Finally, procedural rights have received more support from the Arctic states and they have 

been leaders in ensuring their participation at the regional level at the Arctic Council. 

Most of the Arctic states have ratified the international human rights conventions discussed 

above, but the United States is not party to the ICESCR. The United States and Canada are not 

parties to the ACHR and the San Salvador Protocol, the latter being the only formal instrument 

referring to a right to a healthy environment that could apply to the Arctic region. Canada and 

Sweden signed the Hague Declaration on the Environment. All Arctic states are members of the 

UN Economic Commission for Europe, which elaborated the Draft ECE Charter, the Espoo 

Convention and Aarhus Convention. However, Iceland, the Russian Federation and the United 

States are not parties to the Espoo Convention and these three Arctic states and Canada are not 

parties to the Aarhus Convention.181 The ILO Convention 169 has only been ratified by Denmark 

and Norway. Canada and the United States voted against the adoption of the UN Declaration on 

the Rights of Indigenous Peoples, whereas the Russian Federation abstained voting. However, 

Canada and the United States recently came around to sign the declaration.182 The draft Nordic 

Saami Convention is currently under negotiations among Norway, Sweden, Finland and Saami 

representatives.  

All these signatures and ratifications illustrate that the Arctic states, like other states around the 

world, recognize the relationship between human rights and the environment. However, 

ratification status alone says little about how the Arctic states consider indigenous peoples’ 

environmental rights, or environmental rights more generally speaking. For example, while 

Canada and the United States are not parties to the Aarhus Convention and the United States is 

not party to the Espoo Convention, they generally support procedural environmental rights. 

Nevertheless, these two states’ adherence to the UN Declaration on the Rights of Indigenous 

                                                
181 United Nations, online: <http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-
13&chapter=27&lang=en>. 
182 Foreign Affairs, Trade and Development Canada, “Canada Endorses the United Nations Declaration on the 
Rights of Indigenous Peoples” (12 November 2010) online: <http://www.international.gc.ca/media/aff/news-
communiques/2010/361.aspx?lang=eng>; US Department of State, “UN Declaration on the Rights of Indigenous 
Peoples, Review” online: <http://www.state.gov/s/tribalconsultation/declaration/>. 
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Peoples remains an indication of the evolution of states’ understanding on indigenous peoples’ 

participation in environmental decision-making.  

On the issue of an autonomous right to a healthy environment, the constitutions of Finland and 

the Russian Federation proclaim this right. Securing a right to a healthy environment in Iceland’s 

constitution has also been considered.183 Three Arctic territories in Canada have a statutory right 

to a healthy environment.184 While some Arctic states do proclaim a right to a healthy 

environment in their domestic legal systems and there is an increased recognition of this right, 

this right has not emerged in international law. Furthermore, the Arctic states do not support the 

view that they should protect the Arctic environment to help maintain indigenous peoples’ 

lifestyles. Even in the context where climate change threatens the very existence of Arctic 

indigenous peoples and that states can act to reduce this phenomenon, indigenous peoples do not 

have a “right to be cold”. 

All of the Arctic states except the United States and, more recently Canada, are parties to the 

Kyoto Protocol, the main instrument aimed at reducing GHG emissions.185 However, the 

commitments contained in the Kyoto Protocol are far from sufficient to reduce GHG emissions 

to achieve the objective of avoiding “dangerous anthropogenic interference with the climate 

system”.186 The Russian Federation is required to stabilize its emissions to the level of 1990s, 

which in fact means that it can increase its emissions. Norway and Iceland can also increase their 

emissions.187 It is true that the climate crisis is not a regional issue, but the Arctic states, which 

are and will be among the most affected by climate change, are not leaders in reducing GHG 

emissions.  

At the Arctic Council, the issue of climate change was first raised in 2000 in the Barrow 

Declaration, where the ACIA188 was launched to “address environmental, human health, social, 

                                                
183 Icelandic Review Online, “Public’s Right to Clean Environment to Be Secured” (10 February 2011) online: 
<http://icelandreview.com/icelandreview/daily_news/?ew_0_a_id=373752>. 
184 Yukon: Environment Act, RSY 2002, c 76, s 6; Nunavut and Northwest Territories: Environmental Rights Act, 
RSNWT 1988, c 83 (Supp), s 6; Environmental Rights Act, RSNWT (Nu) 1988, c 83 (Supp) s 6. 
185 UNFCCC, “Status of ratification”, online: 
<http://unfccc.int/kyoto_protocol/status_of_ratification/items/2613.php>. 
186 Brunnée & Toope, supra note 21 at 181-182. 
187 Ibid at 134; see Art 3(1), Annex B Kyoto Protocol. 
188 ACIA Report 2004, supra note 1; ACIA Report 2005, supra note 1.  
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cultural and economic impacts and consequences”189 of the warming climate. In the following 

years, there was an increased focus on climate change at the intergovernmental forum’s 

meetings.190 Before each of the last climate negotiations under the UNFCCC in 2010, 2011, 

2012, the eight Arctic states released a joint statement stressing the impacts of climate change on 

the region and that “[c]ombating climate change is an urgent common challenge for the 

international community and requires immediate global action.”191 In 2013, the Arctic Council’s 

Kiruna Declaration even recognized that “the Arctic [s]tates, along with other major emitters, 

substantially contribute to global greenhouse gas emissions”192 and that the Arctic states should 

continue to “take urgent action”193 to reduce their GHG emissions. But these statements were not 

matched with actions, especially for the Arctic coastal states of the Russian Federation, the 

United States and Canada.  

The United States managed to secure a political agreement at Copenhagen in 2009, but it 

significantly departs from the approach taken in the Kyoto Protocol and requires no formal 

commitments to reduce GHG emissions. Such an approach is coherent with that of the United 

States domestically, as it only favours voluntary incentives to reduce GHG emissions, even if 

some individual states have taken other approaches.194 As for the Russian Federation, its 

president Dmitry Medevedev made a speech following the Copenhagen climate conference in 

which he recognized that climate change must be addressed and that the Copenhagen Accord 

was disappointing. Domestically, however, the state “does not establish concrete goals for 

mitigation and adaptation, mechanisms for such activities, or a framework for international 

                                                
189 Barrow Declaration, (Barrow), 13 October 2000, Arctic Council, online: 
<02_barrow_declaration_2000_signed.pdf> at 2. 
190 Inari Declaration, (Inari), 10 October 2002, Arctic Council, online: <03_inari_declaration_2002_signed.pdf> at 
1, 4-5. 
191 Canada, Denmark, Finland, Iceland, Norway, Russian Federation, Sweden, United States of America, “Joint 
Statement to COP 16”, (1 December 2010) online: <http://arctic-
council.org/article/2010/12/arctic_states_E28099_joint_statement_to_cop_xvi>; the same statement was made for 
COP 17 and 18: Canada, Denmark, Finland, Iceland, Norway, Russian Federation, Sweden, United States of 
America, “Statement to UNFCCC COP XVII”, (28 November-9 December 2011) online: <http://www.arctic-
council.org/index.php/en/document-archive/category/407-statements>; Canada, Denmark, Finland, Iceland, Norway, 
Russian Federation, Sweden, United States of America, “Statement to UNFCCC COP XVIII” (26 November-7 
December 2012), online: <http://www.arctic-council.org/index.php/en/document-archive/category/407-statements>. 
192 Kiruna Declaration, (Kiruna), 15 May 2013, Arctic Council, online: 
<MM08_Final_Kiruna_declaration_w_signature.pdf> at 3. 
193 Ibid. 
194 For example the State of California. 
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cooperation.”195 Measures in place also focus on adaptation rather than mitigation.196 As for 

Canada, it famously withdrew from the Kyoto Protocol in December 2011. It did so after 

obstructing climate change negotiations at the international level and not fulfilling its 

commitments to have a national plan to reduce its GHG emissions 6 percent below 1990 

levels.197 

The Arctic states’ focus at the Arctic Council is on developing knowledge about the 

consequences of climate change and adaptation, as shown in its reports.198 However, the Arctic 

states do little to ensure that indigenous peoples’ environment, which is characterized by snow 

and ice, does not disappear. The Athabaskan Petition illustrates further that indigenous peoples 

groups have attempted with no success to put at the agenda the need to mitigate climate change, 

including through reducing black carbon emissions.199 Even if indigenous peoples’ right to a 

healthy environment were interpreted as the need to provide the means to adapt to climate 

changes’ impacts, the Arctic states do not understand their responsibility towards indigenous 

peoples as implying the need to provide such means. They acknowledge that rapid socio-

economic and environmental changes affect indigenous peoples’ mental wellness, but the focus 

is on finding strategies to manage those health problems, as opposed to addressing their root 

causes.200 The Arctic states assume that indigenous peoples have to adapt to these changes and 

focus on the economic development of the region. The Arctic states’ unwillingness to recognize 

their responsibility to provide the means to indigenous peoples to adapt to climate change is 

well-illustrated by the following 2004 statement of the then Chairman of the Arctic Council: 

Many Arctic communities have demonstrated exceptional resourcefulness in 
adapting to the demanding circumstances of life in the Arctic and will continue 
doing so. The unlocking of natural assets, as well as new possibilities in terms of 

                                                
195 Samuel Charap, “Russia’s Lackluster Record on Climate Change” Russian Analytical Digest No 70 (27 May 
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196 Ibid. 
197 Office of the Auditor General of Canada, “2009 Spring Report of the Commissioner of the Environment and 
Sustainable Development” ch 2, online: <http://www.oag-
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198 For example, Arctic Council, Arctic Resilience, Interim Report 2013 (Stockholm: Stockholm Environment 
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circumpolar maritime transport and tourism, will bring new economic potential 
that residents in the Arctic are well placed to exploit.201 

This statement demonstrates what Monica Tennberg has identified as “the widely spread 

neoliberal discourses [in which] the region is constructed in terms of increased opportunities for 

exploitation of the region’s resources due to climate change.”202 The Arctic Ocean Review report 

of 2013 also confirms such approach, where it is taken for granted that decisions to allow human 

activities detrimental to indigenous peoples’ environment and culture “will be made before all 

information is available”.203   

Not only the Arctic states deny an autonomous right to a healthy environment that would support 

a substantive protection to indigenous peoples, but even the language of human rights is almost 

totally absent in the current debate on what is to be done in the climate change context. While the 

Arctic Council refers to the rights of indigenous peoples in recent official declarations, there is 

no specification of what those rights are.204 In some of the Arctic Council’s reports, indigenous 

peoples’ human rights to lands and natural resources, self-determination and culture are 

mentioned.205 In the Arctic Human Development Report released in 2004,206 there is mention of 

indigenous peoples’ human rights as developed in general and indigenous-specific human rights 

instruments. While the report states that it does not take position as to whether the Arctic states 

conform to international standards on indigenous peoples’ human rights, the way it refers to 

some rights reveals how they are conceived.207 Indigenous peoples’ rights to land and resources 

are not envisaged as requiring the protection of their environment, but that indigenous peoples 

should have a voice in the development occurring in the Arctic.208 Moreover, economic 
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development is presented as a way to achieve self-determination.209 While there are currently 

discussions within the Arctic Council on the development of corporate social responsibility 

guidelines for the Arctic, which would include human rights and environmental standards,210 the 

priority is again on developing the Arctic region.  

Concerning procedural environmental rights, the Arctic states generally recognize that 

indigenous peoples have the rights to information, public participation and access to justice. At 

the domestic level, these rights vary greatly from one state to the other. For example, the 

participation of indigenous peoples poses less problems in Greenland, where they represent the 

majority of the population. While delegation of powers from central governments to indigenous 

peoples took place in Denmark for Greenland, Canada and the United States, some regions in the 

Russian Federation have seen the opposite move, with very limited powers awarded to 

indigenous peoples.211 In addition, there are clear problems in the Russian Federation with 

respect to indigenous peoples’ participation in matters that affect their environment and the 

respect of domestic environmental law.212 As previously analyzed in Chapter II, all the Arctic 

states have a domestic procedure for EIAs, which ensure some form of information and 

participation in decision-making.213  

At the international level, the Arctic states have demonstrated important leadership in 

recognizing indigenous peoples’ status as Permanent Participants in the Arctic Council. This 

status ensures that they take part in the Council’s debates. While not granting the right to vote, 

the Permanent Participant status is unique at the international level. Furthermore, the Arctic 

Council integrates indigenous peoples’ insights and traditional knowledge into their scientific 

reports.214 The Arctic Council has recognized on several occasions in its official declarations the 
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important contribution of indigenous peoples regarding Arctic issues.215 This is also the case in 

the most recent agreement adopted under the auspices of the Arctic Council. According to the 

2013 Arctic OPRC Agreement, indigenous peoples “can provide valuable resources and 

knowledge regarding the Arctic marine environment in support of oil pollution preparedness and 

response.”216 

The participation of indigenous peoples at the Arctic Council shows advancement towards the 

recognition of their procedural rights. However, the Permanent Participant status is seen as a 

privilege rather than a right. It is one thing to recognize that indigenous peoples make an 

important contribution to Arctic issues. It is another to recognize that their participatory rights 

should be ensured at the international level for all decisions that may affect their environment.   

 

B- International and regional human rights courts and commissions 

International and regional human rights courts and commissions have recognized that 

environmental damage could entail human rights violations. They generally support the view that 

environmental protection is part of the human rights agenda and that states have a positive 

obligation to make sure that activities within their territories do not cause severe and direct 

environmental damage.217 However, the courts and commissions’ approach cannot be equated to 

the creation of a right to environment that is “a right of customary international law outside the 

context of indigenous peoples”,218 as suggested in the Inuit Petition. Indeed, the recognition that 

severe and direct environmental damage impacts certain human rights requires little from states 

and poses few limits on their ability to conduct economic development. Moreover, human rights 

courts and commissions often focus on the process and whether individuals or groups had access 

to information, public participation and justice and whether prior EIAs were conducted. When 
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the right to communal property is concerned, the issue is primarily the need to demarcate 

indigenous peoples’ territory. While these understandings are certainly a start, they support only 

a minimal conception of environmental rights, often requiring that states apply their own 

domestic environmental law. It is hard to see how this approach would achieve substantive 

environmental protection for indigenous peoples living in the Arctic when concurrently long-

term, indirect and cumulative impacts on the environment are totally ignored. 

The most favourable decision by a judicial and quasi-judicial human rights body, one that 

actually supports an autonomous human right to a healthy environment, was the decision of the 

African Commission on Human Rights and Peoples Rights (African Commission) in the 

Ogoniland case.219 In this case, the African Commission found that oil production in Ogoniland 

violated the right to health, the right to a general satisfactory environment, the right to freely 

dispose of wealth and natural resources, the right to housing or shelter as part of the right to 

property and family, the right to food as implied in the right to life, health and economic, social 

and cultural development and the right to life, all protected by the ACHPR. In this extreme case, 

oil production resulted in the disposal of toxic wastes, contamination of water, soil and air. 

Furthermore, scientists and environmental organizations were denied entry into Ogoniland to 

undertake environment impact studies. Finally, military actions involving massive violence and 

executions of Ogoni leaders took place to silence the opposition to oil production. The African 

Commission treated the right to health and the right to a satisfactory environment together, but 

held that Article 24 of the ACHPR imposes substantive obligations “to prevent pollution and 

ecological degradation, to promote conservation, and to secure ecologically sustainable 

development and use of natural resources.”220 The African Commission also referred to 

procedural elements of Article 24, such as independent monitoring and assessments of 

environmental and social impacts, providing information to the community exposed to hazardous 

activities and meaningful opportunities for participation in decision-making. In addition, the 

African Commission required the state to clean up the lands and rivers damaged by oil 

pollution.221 
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This decision certainly represents some progress towards the recognition of the right to a healthy 

environment.222 As Kiss and Shelton put it, the decision “offers a blueprint for merging 

environmental protection, economic development, and guarantees of human rights.”223 It clearly 

stated that while states have the right to exploit natural resources to fulfil economic and social 

rights, this right has to be exercised considering the rights of those affected by the exploitation.224 

As two authors put it: 

[…] the African Commission gave clarity on the fact that although it can be 
balanced against development, the right to a satisfactory environment will not 
necessarily take a back seat if it impacts negatively on economic development.225 

Yet, while the environment has to be considered when fulfilling economic and social rights, the 

African Commission’s communication is vague on how to balance the right to a satisfactory 

environment against other rights, especially that of development.226 Moreover, the decision’s 

contribution to the debate on the existence of an autonomous right to a healthy environment is 

modest in light of the fact that the African Commission’s analysis of Article 24 was combined 

with Article 16 on the right to health. It is unclear whether “a violation of the right to a 

satisfactory environment will succeed in isolation from the right to health or any other right.”227 

Finally, it remains to be seen whether a less extreme case could succeed. 

At the international level, the right to a healthy environment has not been considered as 

autonomous, but environmental protection has been recognized as essential to the realization of 

existing human rights.228 There have been a few cases emanating from the Arctic states in which 

indigenous peoples’ right to culture has been interpreted as requiring positive obligations to 
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ensure the protection of their lands and natural resources.229 In the very short decision Bernard 

Ominayak and the Lubicon Band v Canada, the UN Human Rights Committee found in 1984 

that selling oil and gas concessions in Lubicon Band’s traditional lands combined with other 

historical injustices violated the right to culture, contrary to the ICCPR.230 In Finland, the Saami 

people brought a case before the UN Human Rights Committee on the basis that permitting 

quarry on their traditional lands violated their right to culture. In Ilmari Länsman et al v Finland 

released in 1996, the UN Human Rights Committee did not find such a violation to the right to 

culture, as Finland had fulfilled both the obligations to consul the Saami people and to minimize 

the impact of quarrying on reindeer herding and the environment.231  

The Inter-American human rights system, composed of the IACHR and the Inter-American 

Court of Human Rights (IACtHR), has been the most progressive human rights mechanism in 

favour of indigenous peoples’ environmental rights. It has developed over the years a 

jurisprudence in which protection from environmental harm is essential to the respect of the 

rights to life, health, culture and property. In 1984, the IACHR found in the Yanomami case 

violations to the rights to life, residence and movement and health originating in the construction 

of a highway through the territory of the Yanomami people. The IACHR was of the view that 

Brazil’s authorization of the highway and exploitation of mineral resources on Yanomami 

territory, the failure to take timely and effective measures to protect the cultural heritage of the 

Yanomami people and limit the massive movements of outsiders carrying various contagious 

diseases into Yanomami territory had severely impacted the lives, security, health and cultural 

integrity of the Yanomami people and forced them to abandon their traditional lands.232 

In the 1997 report on Ecuador, the IACHR associated environment protection with the right to 

life and health. In this case, the state was not implementing its own environmental legislation in 

place to prevent pollution from oil companies. The IACHR emphasized the need to comply with 
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the procedural rights to information, participation in decision-making and access to justice for 

violations of the Ecuadorian constitutional rights to life, health and to live in a safe environment 

and other environmental regulations.233 The IACHR also found that oil exploitation activities in 

the Oriente region adversely affected indigenous peoples’ rights to life and health, which 

depends on one’s physical environment.234 The IACHR referred to the right to development but 

that “serious problems with respect to the environment” cannot be justified under this right, as 

they violate human rights.235 In the 2001 report on Ecuador, the IACHR recognized as part of the 

constitutional property right the need to protect indigenous peoples’ habitat to ensure their health 

and survival.236  

The 2001 Awas Tingni case is the first case decided by the IACtHR involving damage to the 

environment of an indigenous group.237 In this case, the court found that the Nicaraguan 

government violated the right to property of the Mayagna indigenous population of Awas Tingni 

by granting logging concessions within their territory, without having demarcated nor titling their 

traditional lands and obtaining their consent. The tribunal interpreted the right to property as 

encompassing communal property rights to lands and natural resources. The IACtHR found that 

“the close ties of indigenous people with the land must be recognized and understood as the 

fundamental basis of their cultures, their spiritual life, their integrity, and their economic 

survival.”238  

Building upon the Awas Tingni case, the ILO Convention 169 and international human rights 

instruments, the IACHR found in the 2004 Belize Maya case that Belize had violated indigenous 

peoples’ right to property by granting logging and oil concessions within Maya’s traditional 

lands.239 The commission mainly focused on indigenous peoples’ right to communal property 

and the state’s obligation to demarcate indigenous people’s territory and consult before allowing 

activities on their traditional lands. However, it also linked the right to property to environmental 

protection by recognizing that environmental damage, resulting from the logging concessions 
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and the lack of adequate supervisory and monitoring mechanisms, had contributed to the 

violation of the communal right of the Maya people.240 

In the 2007 Saramaka Case,241 the IACtHR found Suriname responsible for violating Saramaka’ 

right to communal property when it granted logging concessions within their territory. Like the 

IACHR’s 1997 report on Ecuador, the IACtHR stressed Suriname’s obligations to delimit, 

demarcate and grant collective title over Saramaka’s territory. Moreover, the IACtHR took a 

procedural view of environmental protection by focusing on the right to consultation, the duty to 

obtain consent, effective participation in benefit-sharing and prior IEAs.242 The IACtHR 

nonetheless awarded material damage for logging that “caused significant property damage to 

the territory traditionally occupied and used by the Saramakas”243 and non-material damage 

taking into account the spiritual connection the Saramaka people have with their environment.244 

Outside the indigenous peoples’ context, human rights bodies have also recognized that 

environmental damage could result in human rights violations. In the European system, the 

European Commission held that environmental degradation can violate the right to property 

contained in Protocol 1 ECHR, but only when it involves a substantial reduction of the economic 

value of the property for which there is no compensation.245 In Rayner v United Kingdom246 

where noise pollution was at issue, the applicants were alleging a violation to the right to 

property and private life and inviolability of the home under the ECHR for noise pollution 

resulting from air traffic at Heathrow airport. While it found that the right to privacy, family and 

inviolability of the home was relevant regarding noise pollution, the Commission held that 

Article 1 Protocol 1 “does not, in principle, guarantee the right to the peaceful enjoyment of 

possessions in a pleasant environment.”247  
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The right to privacy and family life has also been found relevant for environmental harm.248 In 

the leading case Lopez-Ostra v Spain decided in 1994, the ECtHR agreed that the operation of a 

tannery waste treatment plant emitting gas fumes and other contaminants violated the right to 

privacy and family life even if it did not seriously endanger health.249 However, it required a high 

level of environmental harm, as only “severe environmental pollution may affect individuals’ 

well-being and prevent them from enjoying their homes in such a way as to affect their private 

and family life.”250 Lopez-Ostra v Spain’s ruling on the requirement of severe environmental 

pollution and balancing of the community’s economic interests and individual rights was 

reiterated in Guerra et al v Italy where the ECtHR found in 1998 that a fertilizer production plant 

also violated the right to private life and family.251 Due to the state’s wide margin of 

appreciation, the ECtHR focused on positive obligations of environment information rather than 

preventing pollution, even if the right to life was argued in addition to the right to private and 

family life, as deaths from cancer occurred in the factory. This procedural approach was also 

followed in Taskin v Turkey, decided in 2004.252 In Fadeyeva v Russia, the ECtHR found, in 

2005, a violation of the right to privacy and family life resulting from the state’s failure to protect 

the applicant from environmental nuisance arising from a steel plant.253 The court followed an 

approach similar to that in Lopez-Ostra v Spain and Guerra et al v Italy. However, it added that 

environmental damage not only had to be severe, but also had to directly affect the applicant’s 

home.254 Moreover, it found that failure to regulate the private industry may result in human 

rights violations,255 but the ECtHR will only intervene in states’ balancing of economic interests 

and individual rights “in exceptional circumstances”.256 

Not only must the threshold of severe and direct environmental harm be crossed for finding that 

the right to private life and family was violated, but such a right must also be balanced against 

the community’s economic interests, with the balance being tilted towards the latter interests. In 
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Hatton and Others v The United Kingdom,257 the ECtHR’s Grand Chamber addressed the 

question of whether noise pollution from night flights at Heathrow airport violated the right to 

privacy and family life. It reversed the decision of the lower Chamber and found no violation of 

this right. The Grand Chamber underlined that there is no right to a clean and quiet environment 

in the ECHR, but that direct and severe pollution might result in a violation of the right to private 

and family life and inviolability of the home.258 It was also of the view that states keep a wide 

margin of appreciation in balancing this right with the economic interests of the community in 

general. The Grand Chamber held that: 

Environmental protection should be taken into consideration by [s]tates in acting 
within their margin of appreciation …, but it would not be appropriate for the 
Court to adopt a special approach in this respect by reference to a special status 
of environmental human rights.259 

By overruling the lower Chamber’s decision, the court seemed to give priority to economic 

considerations, as expressed in the joint dissenting opinion of Judges Costa, Ress, Türmen, 

Zupančič and Steiner.260 These five judges stressed the development of environmental 

considerations in international law, including in the ECtHR’s jurisprudence. They expressed the 

view that the right to private and family life embraces the right to a healthy environment and 

states’ duty to “protecting individuals against the macroeconomic and commercial interests that 

cause pollution.”261 They viewed the Grand Chamber’s decision as a setback. Indeed, the Grand 

Chamber’s decision gave priority to economic considerations by accepting the argument of the 

economic benefit for the country as a whole based on reports submitted by the aviation industry, 

when there was no determination by the state of the exact impacts of the noise on the individuals, 

or of the economic impacts of eliminating specific night flights.  

The ECtHR has also ruled that environmental damage amounted to a violation of the right to life. 

In Öneryildiz v Turkey,262 the ECtHR’s Grand Chamber found that a methane explosion at the 

municipal rubbish tip, which caused thirty-nine deaths, resulted from the state’s failure to take 
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the preventive operational measures necessary to protect these individuals. The Court was of the 

view that states had not only the obligation under the right to life to regulate “the licensing, 

setting up, operation, security and supervision”263 but also the duty to ensure the public’s right to 

information and access to an effective judicial system for an independent and impartial official 

investigation procedure.264 

While not formally a human rights court, the Court of Justice of the European Union heard in 

2013 an application for the annulment of the EU directive prohibition on placing seal products on 

the market, except when hunted traditionally by Inuit and other indigenous groups and 

contributing to their subsistence. In Inuit Tapiriit Kanatami et al v European Commission,265 

indigenous peoples’ associations, members of the sealing industry and individuals all joined to 

challenge the directive, notably on the grounds that the ban had no legal basis, was 

disproportionate, or constituted a misuse of powers by the European Commission. The court 

rejected all these arguments. It was of the view that the regulation neither affected indigenous 

peoples in a disproportionate way compared with the objective pursued by the regulation, nor 

that it breached indigenous peoples’ human rights. The Court was also of the view that the 

evidence did not support the conclusion that the EC regulation violated the right to property 

under the ECHR and the right to be heard, as derived from the ECHR and the UN Declaration on 

the Rights of Indigenous Peoples.266 In light of the fact that commercial companies were among 

the applicants, the court stressed that “the right to property cannot be extended to protect mere 

commercial interests or opportunities, the uncertainties of which are part of the very essence of 

economic activity.”267 Moreover, it underlined that Inuit communities were consulted before the 

adoption of the regulation and that it did take into account the Inuit communities’ particular 

situation.268 

                                                
263 Ibid at para 90. 
264 Ibid at paras 71, 89, 90, 94.   
265 Inuit Tapiriit Kanatami et al v  European Commission, [2013] ECR T-526/10. 
266 Arts 8 Protocol 1 ECHR; Arts 9, 10 ECHR; Art 19 UN Declaration on the Rights of Indigenous Peoples. 
267 Inuit Tapiriit Kanatami et al, supra note 265 at para 109. 
268 Ibid at paras 114-115. 



 

 

 

260 

C- Human Rights and International Environmental Law Scholars 

Among human rights and international environmental law scholars, there is no consensus on 

whether an autonomous and substantive right to a healthy environment exists as an international 

legal norm, or even that it should. As for the protection of the environment as intrinsic to the 

realization of human rights, many scholars share the view that some form of environmental 

protection is necessary for the realization of the rights to life, health, culture, private life and 

property. Procedural environmental rights, in turn, are widely supported in the relevant 

scholarship.  

Many recent titles of journal articles directly question whether a right to a healthy environment 

exists at the international level.269 A minority of scholars has argued in favour of the existence of 

this right, based on some human rights provisions, such as the ACHPR, the San Salvador 

Protocol and Principle 1 of the Stockholm Declaration. They have also relied upon the fact that 

over 100 states have proclaimed this right in their constitutions and that some scientific groups 

and NGOs have made favourable statements supporting it.270 These scholars have interpreted the 

right not as a right to an ideal environment but, in accordance with the wording of Article 11 of 

the San Salvador Protocol,271 “to have the present environment conserved, protected from any 

significant deterioration, and improved in some cases.”272 Some have argued that to recognize 

such a right is a moral obligation that is both logical and essential, in the sense that it is 

supported by reason and constitutes a human necessity.273 

However, according to what seems to be a majority of scholars, a substantive right to a healthy 

environment does not exist. Some of them are even against the emergence of new human rights, 

                                                
269 See e.g. Erin Eacott, “A Clean & Healthy Environment: The Barriers & Limitations of this Emerging Human 
Right” (2001) 10 Dal J Leg Stud 74; Iveta Hodkova, “Is there a Right to a Healthy Environment in the International 
Legal Order?” (1991) 7 Conn J Int'l L 65; Lynda Collins, “Are We There Yet? The Right to Environment in 
International and European Law” (2007) 3 JSDLP 119; Rodriguez-Rivera, supra note 24. 
270 Ibid. 
271 Art 11(2) San Salvador Protocol states that “[t]he States Parties shall promote the protection, preservation, and 
improvement of the environment”. 
272 Alexandre Kiss “An Introductory Note on a Human Right to Environment” in Edith Brown Weiss, 
Environmental Change and International Law: New Challenges and Dimensions (Tokyo: United Nations University 
Press, 1992) 199; see also Leib, supra note 153 at 92. 
273 Rodriguez-Rivera, supra note 24 at 27.  
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arguing that it would undermine the value of already existing ones.274 Taking a legal positivist 

view, these sceptics have relied on the fact that only two regional treaties with limited influence, 

the ACHPR and the San Salvador Protocol, contain a right to a healthy environment and that the 

other international instruments referring to this right are not formally binding. Furthermore, they 

have argued that a human right to a healthy environment would be redundant in light of the 

already existing international environmental law and that it would consequently divert efforts 

and attention to ensure environmental protection.275 In addition, the sceptics caution that human 

rights courts are not equipped to supervise and provide redress in cases of environmental 

damage.276 

Ian Brownlie has raised the concern that the attempts made by some progressive scholars to 

argue for a right to a healthy environment may result in “the casual introduction of serious 

confusions of thought”.277 This statement has led the progressive doctrine to comment on the 

legal positivist scholars’ opposition to the development of a right to a healthy environment as 

“paternalistic and condescending”.278 Whether or not it is appropriate to look beyond positive 

international law to determine whether the right to a healthy environment has emerged, reliance 

on non-binding declarations and progressive interpretation will not give rise to practices of 

legality that will lead international actors to recognize the right and implement it in practice. In 

any case, notwithstanding the attempts by some scholars to expand the reading of positive 

sources of international law to include a right to a healthy environment, this approach has not 

attracted sufficient support to create shared understandings on this right.  

While there is little consensus on an autonomous right to a healthy environment, many scholars 

take the view, based on recent findings of human rights bodies, that some human rights, such as 

the right to life, health, culture, private life and property, require at least a minimal level of 

                                                
274 Alan E Boyle, “The Role of International Human Rights Law and the Protection of the Environment” in Alan E 
Boyle & Michael R Anderson (eds), Human Rights Approaches to Environmental Protection (Oxford: Oxford 
University Press, 1996) 43; Günther Handl, “Human Rights and Protection of the Environment: A Mildly 
‘Revisionist’ View” in Antonio A Cancado-Trindade (ed), Human Rights and Environmental Protection (Costa 
Rica, Instituto Interamericano de Derechos Humanos, 1992) 117 at 132; Philip Alston, “Conjuring Up New Human 
Rights: A Proposal for Quality Control” (1984) 78 AJIL 607; Ian Brownlie, “The Rights of Peoples in Modern 
International Law” in James Crawford (ed), The Rights of Peoples (Oxford: Clarendon Press, 1988) 1.  
275 Ibid. 
276 Handl, supra note 274. 
277 Brownlie, supra note 274 at 14-15; for a similar approach, see Harrington, supra note 180 at 530-531. 
278 Rodriguez-Rivera, supra note 24 at 29. 
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environmental protection.279 However, scholars have pointed to the fact that human rights courts 

and commissions do not have the expertise to deal with complex environmental issues. This has 

been the case with the Inuit Petition brought before the IACHR, which addressed the complex 

and global phenomenon of climate change, raising issues of scientific evidence, causality, 

responsibility and extra-territoriality.280  

Moreover, human rights courts and commissions have been more concerned with pollution rather 

than resource management or conservation. Shelton recognizes this reality and argues that: 

Issues of resource management and nature conservation or biological diversity 
are more difficult to bring under the human rights rubric without a right to a safe 
and ecologically balanced environment.281 

As a result, the protection of the environment conceived by human rights bodies as intrinsic to 

the respect of human rights has limited capacity to ensure environmental protection. Shelton 

takes the view that these problems can be solved only through the adoption of an autonomous 

right to a safe and ecologically balanced environment. Boyle recognizes that the absence of a 

right to a healthy environment can limit the possibility of human rights bodies to balance on an 

equal basis economic, social and cultural rights with environmental protection.282 He 

nevertheless favours a procedural approach that would foster the environmental rights to 

information, public participation and access to justice “to ensure the right processes for making 

this determination, both internally and internationally, rather than to define some vision of its 

substantive outcome.”283 In his view, whether the environment should be protected from 

economic development is a decision that has to be made by politicians and not by judges.284 

                                                
279 See e.g. right to life: Bertrand G Ramcharan, “The Concept and Dimension of the Right to Life” in Bertrand G 
Ramcharan, The Right to Life in International Law (The Hague: Martinus Nijhoff Publishers, 1985) 1 at 7; Robin 
Churchill, “Environmental Rights in Existing Human Right Treaties” in Boyle & Anderson (eds), Human Rights 
Approaches to Environmental Protection (Oxford: Oxford University Press, 1996). 
280 On these problems and others linked with climate change litigation, see Shi-Ling Hsu, “A Realistic Evaluation of 
Climate Change Litigation through the Lens of a Hypothetical Lawsuit” (2008) 79 U Colo L Rev 701; see also Timo 
Koivurova, “International Legal Avenues to Address the Plight of Victims of Climate Change: Problems and 
Prospects” (2007) 22 J Envtl L & Litig 267 at 297; on the issue of extra-territoriality, see Harrington, supra note 
note 180. 
281 Shelton, supra note 172 at 16. 
282 Boyle, supra note 31 at 509, 510. 
283 Ibid at 510; see also Birnie, Boyle & Redgwell, supra note 22 at 289. 
284 Boyle, supra note 31 at 510. 
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In light of the lack of shared understandings on an autonomous right to a healthy environment 

and the limits of current human rights to ensure environmental protection, many scholars have 

taken a more procedural approach to environmental rights. This is the approach that is 

overwhelmingly favoured in the Arctic context, as scholars generally focus on indigenous 

peoples’ ability to intervene as Permanent Participants in the Arctic Council. Much of the focus 

has been put on this status as an innovation in the field of international governance.  According 

to many, it ensures the full participation of indigenous peoples in environmental decision-making 

at the regional level.285 In the debate on how to protect the Arctic environment in the climate 

change context, most scholars did not go further than acknowledging the need to maintain 

indigenous peoples’ status in ensuing legal developments.286  

Leena Hainämäki is one of the few authors who specifically analyzed Arctic indigenous peoples’ 

participatory rights. While she refers to the Inuit Petition, Hainämäki does not argue for the 

respect of indigenous peoples’ substantive human rights. She is of the opinion that traditional 

human rights mechanisms cannot ensure the protection of the rights of indigenous peoples from 

global environmental problems.287 She rather takes the view that the Inuit Petition “seeks the 

very goal that has been emphasized in this article: extended participatory rights for the Inuit and 

other indigenous peoples in international environmental decision-making.”288 She derives from 

the rights to culture, property, self-determination and the participatory rights recognized in the 

Rio Declaration and the ILO Convention 169 that states “are under a legal obligation to 

strengthen the participatory status of indigenous peoples in international environmental decision-

making.”289 She is of the view that such an obligation could be fulfilled by adopting the 

Permanent Participants model in international forums, for example by granting such a status to 

the UN Permanent Forum on Indigenous Issues established in 2000 under the UN Economic and 

                                                
285 Linda Nowlan, Arctic Legal Regime for Environmental Protection (Gland: IUCN, 2001) at 2, 9-16; David 
VanderZwaag, Rob Huebert & Stacey Ferrara, “Environmental Initiatives: Tinkering while the Arctic Marine 
Environment Totters” (2001-2002) 30 Denv J Int’l L & Pol’y 131 at 156; Robert Huebert & Brooks Yaeger, A New 
Sea: The Need for a Regional Agreement on Management and Conservation of the Arctic Marine Environment 
(Oslo: WWF International Arctic Programme, 2008) at 19; Koivurova, Tervo & Stepien, supra note 1 at 23-24. 
286 Nowlan, supra note 285 at 60-66; Timo Koivurova, “Alternatives for an Arctic Treaty – Evaluation and a New 
Proposal” (2008) 17:1 RECIEL 14 at 23. 
287 Leena Heinämäki, “Rethinking the Status of Indigenous Peoples in International Environmental 
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Social Council.290 While indigenous peoples have increasingly been recognized the right to self-

determination and granted greater control of lands and resources, Hainämäki stresses that 

indigenous peoples have no decision-making power at the international level even in matters that 

directly affect their environment. Indeed, indigenous peoples are only granted the status of 

observers in international forums, with the exception of the Arctic Council. Moreover, she argues 

that the status of Permanent Participants would be an intermediary position between the 

recognition of states as the sole and sovereign actors in international law and the recognition of 

other entities as equal to states in international decision-making. Indeed, the status of Permanent 

Participants allows for the full participation in negotiations, but it excludes taking final 

decisions.291  

The problem with procedural environmental rights is that they do not favour a particular 

outcome, assuming that the relevant actors will enter as equals in an open and transparent 

process. As Boyle puts it:  

It merely assumes that governments which operate with openness, 
accountability, and civic participation are more likely to promote environmental 
justice, to balance the needs of present and future generations in the protection of 
the environment, to integrate environmental considerations in governmental 
decisions, and to implement and enforce existing environmental standards that 
are closed, totalitarian societies governed in a rigidly centralized fashion.292 

However, structural biases and power inequalities might hinder this ideal process. Tim Hayward 

rightly underlines that “procedural rights alone do little to counterbalance the prevailing 

presumptions in favour of development and economic interests.”293 This inability of procedural 

rights to counterbalance embedded preferences highlights the importance of denouncing these 

“prevailing presumptions” in order to provide a setting in which a genuine dialogue and 

                                                
290 See also Timo Koivurova & Leena Heinämäki, “The Participation of Indigenous Peoples in International Norm-
making in the Arctic” (2006) 42:221 Polar Record 101; ECOSOC, “Permanent Forum on Indigenous Issues”, 25 
July 2000, Res 2000/22; Indigenous Peoples’ Caucus Statement for the Multi- Stakeholder Dialogue on Governance, 
Partnerships and Capacity-Building, In preparation for the World Summit on Sustainable Development ‘Sustainable 
development governance at all levels’”, 27 May 2002, online: 
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291 Heinämäki, supra note 287 at 253. 
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participation of all actors on an equal footing are possible. Otherwise, there is the risk that 

environmental rights be realized on a checklist basis only.  

 

D- International and regional organizations 

Only a few international and regional organizations have promoted a right to a healthy 

environment and not always in a coherent way. These organizations support the view that 

environmental degradation can become human rights violations and that environmental 

procedural rights are important. However, the limited extent to which international organizations 

actually recognize procedural rights within their own structures reveals that there is a gap 

between what international organizations promote and what they do in practice.  

The UNGA contributed to the evolution of environmental rights, through the initiation of the 

Stockholm and Rio processes and the adoption of the World Charter for Nature.294 As seen 

above, these instruments favoured linking human rights with environmental protection and 

procedural environmental rights, but they do not directly support an autonomous right to a 

healthy environment.  

The United Nations Commission on Human Rights (UNCHR) recognized in 1991 that “all 

individuals are entitled to live in an environment adequate for their health and well-being.”295 It 

appointed Mrs. Fatma Zohra Ksentini as Special Rapporteur to study the connections between 

human rights and the environment. This report resulted in the draft Declaration of Principles on 

Human Rights and the Environment released in 1994. However, the UNCHR did not favour the 

creation of a substantive and autonomous right to a healthy environment.296 It recognized that 

“the environment and the right to development are conflicting goals”,297 but stated that 

environmental considerations had to be part of the development process and, as a result, did not 

                                                
294 Philippe Sands, Principles of International Environmental Law (Cambridge: Cambridge University Press, 2002) 
at 82. 
295 Commission on Human Rights, “Human Rights and the Environment”, 5 March 1991, CHR Res 1991/44, UN 
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award the same status to development and the environment. Moreover, it focused on procedural 

elements to achieve environmental protection, stressing the need for the participation of civil 

society, including indigenous peoples, in the development process.298 Following the draft 

Declaration of Principles on Human Rights and the Environment, the UNCHR gave Mrs. 

Ksentini another Special Rapporteur mandate to study the adverse effects of illicit movement and 

dumping of toxic wastes and other products on the enjoyment of human rights.299 However, this 

concern for the environment from the human rights body was limited at the time, as the request 

to convert the mandate of the Special Rapporteur into a broader mandate on human rights and the 

environment was rejected, notwithstanding two recommendations that were made to that 

effect.300 Recent UNCHR resolutions show that, since the Ksentini report, the UNCHR might 

have changed its mind on an autonomous right to a healthy environment. Indeed, the UNCHR 

specifically refers to this right in the case of the dumping of toxic wastes,301 for the realization of 

a democratic and equitable international order302 and acknowledges the relationship between 

human rights, environmental protection and sustainable development.303  

The UNCHR’s interest in a right to a healthy environment was not transferred to the Human 

Rights Council, which replaced the UNCHR in 2006. This is especially true in the climate 

change context. In 2008, the Human Rights Council recognized that “climate change poses an 

immediate and far-reaching threat to people and communities around the world and has 

                                                
298 Ibid. 
299 Commission on Human Rights, “Adverse effects of the illicit movement and dumping of toxic and dangerous 
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300 Commission on Human Rights, “Report of the Bureau of the fifty-fourth session of the Commission on Human 
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implications for the full enjoyment of human rights.”304 However, the right to a healthy 

environment was not part of that resolution, while the right to development was. Following a 

request by the Maldives, the 2008 resolution mandated the OHCHR to prepare a report on the 

relationship between climate change and human rights. The report released in January 2009 

addressed two main questions: does climate change violate human rights law and what 

obligations does human rights law impose on states with respect to climate change?305 To 

prepare its report, the OHCHR had received comments from 28 states, including the United 

States, Canada, Finland and the Russian Federation and NGOs regrouping indigenous peoples.306 

In its report, the OHCHR did not recognize an autonomous right to a healthy environment, but 

acknowledged that there is an “intrinsic link between the environment and the realization of a 

range of human rights.”307  

Based on the IPCC report,308 the OHCHR report recognized that climate change has a range of 

adverse effects on human rights, especially the rights to life, food, water, health, adequate 

housing and self-determination.309 It also specified that indigenous peoples are a particularly 

vulnerable group.310 However, the OHCHR did not conclude that climate change amounts to a 

human rights violation “in the strict legal sense”.311 The OHCHR found that it is impossible to 

link a particular state to a specific climate effect. Furthermore, climate change is combined with 

other contributing factors that account for the climate-related effects. Finally, the OHCHR 

underlined that “the adverse effects of global warming are based on projections about future 

impacts, whereas human rights violations are normally established after the harm has 

occurred.”312 As Robert Knox argues, these issues falling in the category of responsibility and 

                                                
304 Human Rights Council, “Human Rights and Climate Change”, 28 March 2008, Res 7/23, UN Doc 
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causality are not necessarily insurmountable legal barriers.313 However, the finding that 

contributing to climate change violates human rights is contrary to the current understanding that 

only direct and severe environmental damage can amount to a human rights violation. Moreover, 

the lack of recognition that climate change can amount to human rights violations might be due 

to the fact that “[t]he largest emitters of greenhouse gases are, not coincidentally, the most 

powerful states in the word.”314  

The OHCHR nevertheless found that: 

Irrespective of whether or not climate change effects can be construed as human 
rights violations, human rights obligations provide important protection to the 
individuals whose rights are affected by climate change or by measures taken to 
respond to climate change.315 

The OHCHR remained vague as to what those obligations entail and gave the examples of 

ensuring adequate safeguards to avoid forced evictions, protect against foreseeable threats, 

ensure the widest possible enjoyment of economic, social and cultural rights, give access to 

information and participation in decision-making and ensure empowerment of marginalized and 

vulnerable members of society.316 At the international level, the report mentions states’ 

obligation to cooperate to promote and protect human rights, which includes the obligation not to 

interfere with the enjoyment of human rights in other states and the obligation to take account of 

the principle of common but differentiated responsibilities. However, it is unclear what kinds of 

obligations states have towards mitigation and adaptation to climate change and how exactly 

human rights “can usefully inform debates on equity and fair distribution of mitigation and 

adaptation burdens.”317 

The Committee on Economic, Social and Cultural Rights (CESCR) has referred to the 

environment in a few of its general comments. These comments are aimed at clarifying the 

content of human rights enshrined in the ICESCR. In General Comment No 4 on the right to 

adequate housing, the CESCR notes that “housing should not be built on polluted sites nor in 
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proximity to pollution sources that threaten the right to health of the inhabitants.”318 In General 

Comment No 12 on the right to food, the CESCR interprets the right to food as implying that 

protective measures be adopted to prevent contamination resulting from poor environmental 

hygiene.319 In General Comment No 14, the CESCR recognizes that the right to health extends to 

the underlying determinants of health and as a result, to a healthy environment.320 In General 

Comment No 15 on the right to water, which is derived from Articles 11 and 12 ICESCR, the 

protection of the environment takes a prominent position in ensuring that water is safe, accessible 

and free from contamination.321 The CESCR specifies what types of obligations the right to 

water entails, which are the progressive obligations to respect, protect and fulfil, this last 

obligation entailing that of facilitating, promoting and providing access to water. In other words, 

states have first to refrain from interfering directly or indirectly with the right to water. Then, 

they have to adopt measures preventing third parties from polluting or denying access to water. 

Finally they have to take positive steps to assist individuals and groups in enjoying their right to 

water through political and legal measures to ensure sufficient and safe water. In this long 

comment, the CESCR even goes as far as specifying that international organizations, including 

the international financial institutions of the World Bank and the International Monetary Fund 

(IMF), should take account of the right to water in their policies. 

While not all UN human rights bodies support the right to a healthy environment, many have 

nevertheless discussed the issue of whether this right should be recognized. Outside human rights 

organizations, there has been little mention of this right.322 For example, UNEP only refers on its 

website to the three forms of environmental rights presented in this chapter, but makes clear that 

an approach based on an autonomous right to a healthy environment is controversial.323 UNEP 

has nevertheless contributed to some extent to the work of United Nations’ human rights 
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bodies.324 While it did not promote an autonomous right to a healthy environment, it recognized 

that environmental damage, such as resulting from oil pollution, deforestation, toxic chemicals 

and hazardous wastes, violates the rights “to life, health, adequate food and housing, and 

traditional livelihood and culture”.325 The Council of Europe is one of the few organizations that 

argued for the recognition of a right to a healthy environment in the climate change context. In 

light of the impacts of climate change and biodiversity loss, it asked member states to 

“acknowledge that the right to a healthy environment is an integral part of human rights and take 

the necessary measures to ensure its translation into positive law.”326  

Concerning the right to information, many international organizations, especially within the UN 

system, make their official communications, recommendations and national reports available to 

the public. Some environmental treaties also establish registers.327 Concerning the right to 

participation, many international organizations agree that further participation of indigenous 

peoples has to be promoted. They can be granted the status of observers within UN bodies and 

specialized agencies. The Permanent Forum on Indigenous Peoples especially contributes to 

ensuring indigenous peoples’ participation at the international level. It cooperates with other 

secretariats, such as those of the CBD and the UNFCCC.328 Moreover, indigenous peoples have 

contributed to the elaboration of the POPs Convention.329 The Alaskan Eskimo Whaling 

Commission was created to negotiate its quotas with the International Whaling Commission 

(IWC).330 The North Atlantic Marine Mammal Commission (NAMMCO), which ensures 

cooperation among Norway, Iceland, Greenland and the Faroe Islands, is an example of a 

regional organization regulating the harvesting of marine mammals that ensures indigenous 
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325 See the statement of the Executive Director of UNEP at the 57th Session of the UN Commission on Human 
Rights cited in Kiss & Shelton, supra note 23 at 664. 
326 Council of Europe, “Declaration: Working Together for Biodiversity, Protection of Natural Areas and the Fight 
Against Climate Change” (Strasbourg), 28 April 2010, online: 
<http://www.coe.int/t/ngo/Source/Biodiversity_declaration.pdf>. 
327 Art 4 Pops Convention. 
328 ECOSOC, “Permanent Forum on Indigenous Issues Report on the sixth session”, 14-25 May 2007, UN Doc 
E/C.19/2007/12 at paras 49-59. 
329 Supra note 118. 
330 Marcus Colcherster, “Beyond ‘participation’: Indigenous peoples, biological diversity conservation and protected 
area management” FAO Corporate Document Repository, online: 
<http://www.fao.org/docrep/w1033e/w1033e08.htm>. 



 

 

 

271 

peoples’ participation.331 However, these different opportunities available to indigenous groups 

remain limited and are undertaken on an ad hoc basis.332 Furthermore, their participation is 

negligible in some forums, as in the IMO where they have no observer status.333 This is true even 

though important decisions concerning increased shipping activities and what will be done to 

address their impacts on the Arctic marine environment are taken at this organization.334 In 

addition, their participation as observers can be costly and may limit the actual possibility for 

indigenous peoples’ participation.335 With respect to the last procedural right, that of access to 

justice, this right is limited at the international level with the absence of strong compliance 

mechanisms in international environmental law. To the exception of the North-American 

Agreement on Environmental Cooperation, individuals cannot bring complaints before 

international organizations on environmental matters.336 Finally, human rights courts and 

tribunals only consider the most severe environmental cases when the damage is direct. Access 

to justice in environmental matters is thus primarily conceived at the domestic level.  

 

E- Non-governmental organization 

Some NGOs have promoted a right to a healthy environment, but in the context of the warming 

Arctic, they have put greater emphasis on the respect of already recognized human rights or on 

the respect of indigenous peoples’ procedural rights.  
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The Institute of International Law, which is aimed at the gradual and progressive codification of 

international law, adopted in 1997 a resolution that declares that “all human beings have the right 

to live in a healthy environment”.337 Like other instruments elaborated after the Rio Declaration, 

the realization of this right has to be integrated into the objectives of sustainable development, 

but there is no mention of the right to development.338  

In the Arctic climate change context, the Centre for International Environmental Law provided 

testimony before the IACHR to stress the link between the impacts of climate change and human 

rights violation in the context of the Inuit Petition. Moreover, it contributed to discussions that 

gave rise to the Human Rights Council’s 2008 resolution. With respect to a right to a healthy 

environment, the Centre for International Environmental Law acknowledges that this right has 

not yet emerged, but would like to achieve the recognition of this right.339 

The IUCN, which focuses on biodiversity conservation notably in the Arctic region, did not put 

much emphasis on a right to a healthy environment. It recognized in the context of biodiversity 

conservation and natural resource management the need to integrate the right to a healthy 

environment and the right to development when applying the precautionary principle.340 It also 

recognized in some of its resolutions and guidelines indigenous peoples’ rights to land in the 

context of displacement in conservation areas.341 In 2008, the IUCN, Birdlife International, 

Conservation International, Fauna & Flora International, The Nature Conservancy, Wetlands 

International, Wildlife Conservation Society and the WWF created a consortium to develop a 

common approach to conservation and human rights called the Conservation Initiative on Human 

                                                
337 The Institute of International Law, “The Environment”, Res, Strasbourg, 1997 online: <http://www.idi-
iil.org/idiF/resolutionsF/1997_str_02_fr.PDF> at Art 2. 
338 Ibid at Art 3. 
339 Centre for International Environmental Law, “About the Human Rights & the Environment Program” online: 
<http://www.ciel.org/HR_Envir/About_HRE.html>. 
340 Rosie Cooney, The Precautionary Principle in Biodiversity Conservation and Natural Resource Management: 
An Issues Paper for Policy-Makers, Researchers and Practitioners (Gland: IUCN, 2004) at 5-9. 
341 IUCN, “Protection of Traditional Ways of Life”, Res 12.5, (Kinshasa, 1975); IUCN, “Indigenous Peoples”, Res 
19.22, (Buenos Aires, 1994); IUCN, “Indigenous Peoples and Protected Areas”, 1st World Conservation Congress 
(Montreal, 1996); IUCN, WCPA, WWF, “Principles and Guidelines on Indigenous and Traditional Peoples and 
Protected Areas” online: <http://www.wwf.fi/wwf/www/uploads/pdf/indigenous_people_policy.pdf >; IUCN, 
“Policy on Social Equity in Conservation and Sustainable Use of Natural Resources”, 2nd World Conservation 
Congress, (2000);  IUCN, “The Durban Accord”, 5th World Parks Congress, (2003); IUCN, “Conserving Nature and 
Reducing Poverty by Linking Human Rights and the Environment”, Res 3.015, 3rd World Conservation Congress, 
(Bangkok, 2004); IUCN, “Rights-based approaches to conservation”, Res 4.056, 4th World Conservation Congress, 
(Barcelona, 2008). 
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Rights. In their common framework, the consortium recognizes that conservation initiatives 

might have adverse impacts on human rights and stresses the need to address conservation and 

human rights issues through impact assessments and public participation and the need to reflect 

local concerns in the design and implementation of conservation interventions. Furthermore, 

procedural rights to “participation, communication and information”342 are referred to on the 

consortium’s website as a means to achieve the respect of human rights.  

The WWF, which has been active in the analysis and development of international law 

applicable to the Arctic context, generally recognizes environment rights, even to “a safe, healthy 

and sustainable environment”.343 In an important report where it undertakes, with leading legal 

scholars as authors, a comprehensive legal analysis of governance and regulatory frameworks 

aimed at protecting the Arctic environment, the WWF does not use the language of 

environmental rights. The report recognizes that indigenous peoples have to be consulted and 

underlines the importance of their status of Permanent Participants at the Arctic Council. 

However, there is no reference of such participation as a right, but rather as a good governance 

option.344  

 

F- Indigenous peoples 

Indigenous peoples have not claimed a right to a healthy environment to ensure that the Arctic 

environment would be protected from the impacts of climate change. However, they have, 

especially through the Inuit Petition and Athabaskan Petition, attempted to raise concern that 

climate change is already affecting their human rights. They have also stressed the need to ensure 

their procedural environmental rights in the development of the Arctic.  

At the Arctic Council, there is no reference made to a right to a healthy environment, even by 

indigenous peoples groups. While there is some reference to this right in both petitions, the legal 

                                                
342 IUCN, “Conservation and Human Rights”, online: 
<http://www.iucn.org/about/union/commissions/ceesp/topics/rights.cfm>. 
343 WWF, “What We Do, Environmental Rights”, online 
<http://wwf.panda.org/what_we_do/how_we_work/policy/development_poverty/people_environment2/>. 
344 Timo Koivurova & Erik J Molenaar, International Governance and Regulation of the Marine Arctic, Overview 
and Gap Analysis (Oslo: WWF International Arctic Programme, 2009). 
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advisors for the Inuit Petition and the Athabaskan Petition chose not to rely on an autonomous 

right to a healthy environment as one of the rights that had been violated. They instead stressed 

the existence of environmental components in the rights of culture, property, health, life, physical 

protection and security, means of subsistence, residence, movement and inviolability of the 

home.345 While this choice might at first be explained by the fact that the United States and 

Canada are not parties to the San Salvador Protocol, the legal advisors relied on this agreement 

to interpret other human rights adopted by the American Declaration. This reveals the 

controversial status of the right to a healthy environment, which is not even seen as an 

argumentative strength to further support indigenous peoples’ claims for environmental 

protection. 

In the Inuit Petition and Athabaskan Petition, the right to culture is viewed as intrinsically linked 

to the Inuit people’s and Athabaskan peoples’ environment. The petition stressed how the Inuit 

and Athabaskan peoples have developed over thousands of years a culture dependent on ice, 

snow, weather patterns and land. The petitions argued that climate change threatens indigenous 

peoples’ culture, as the subsistence way of life is adversely affected by changes in the location, 

characteristics and health of harvested species and unpredictable weather conditions while 

hunting. Furthermore, traditional knowledge becomes less valuable, as igloos used by the Inuit 

people as travel shelters can no longer be built, snowdrifts can no longer be used to navigate and 

the science of weather forecasting is no longer accurate. These adverse consequences of climate 

change in turn widen the gap between elders and younger generations to the point where elders’ 

traditional knowledge becomes irrelevant. Historical sites and traditional hunting grounds are 

disappearing. The changing climate has an additional effect on traditional methods of food 

storage and preparation and the traditional timing of festivities.346  

In the context of the right to property, both the Inuit Petition and Athabaskan Petition identified 

ice as part of traditionally occupied Inuit and Arctic Athabaskan lands. The Inuit Petition stresses 

that the melting of the Arctic “is affecting the very existence of Inuit land.”347 In addition, the 

land becomes “less accessible, more dangerous, unfamiliar, and less valuable”348 for both Inuit 

                                                
345 Inuit Petition, supra note 20; Athabaskan Petition, supra note 20. 
346 Inuit Petition, supra note 20 at 76-78; Athabaskan Petition, supra note 20 at 60-63. 
347 Inuit Petition, supra note 20 at 82. 
348 Inuit Petition, supra note 20 at 82; Athabaskan Petition, supra note 20 at 67. 
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and Arctic Athabaskan peoples. The Inuit Petition mentioned the devolutions acts that have taken 

place in northern Canada and Alaska349 and argued that climate change severely devalue these 

collective property rights. Furthermore, the Inuit and Arctic Athabaskan’s homes, villages, 

infrastructures and water resources are threatened by coastal erosion and melting permafrost.350 

The Inuit Petition and Athabaskan Petition also referred to individual property rights and 

traditional knowledge, the latter falling under the category of intellectual property rights.351 

According to the Inuit Petition and Athabaskan Petition, the right to health is adversely impacted 

by climate change. Arctic species upon which the Inuit and Arctic Athabaskan peoples rely for 

nutrition are diminishing in numbers and are less accessible or less nutritious. This subjects the 

Inuit to a higher risk of diet-related diseases, as traditional country food is more nutritious and 

better adapted to northern living conditions than bought food. Moreover, diseases are increasing, 

as insects and pests are moving northward. Drinking water is decreasing in quality and quantity. 

The environmental transformation and decrease in traditional culture also lead to psychological 

distress and anxiety.352 

The Inuit Petition argued that the right to life, physical integrity and security, is violated under 

the conditions of climate change. Indeed, unpredictable weather conditions subject travelers and 

hunters to injuries or drowning risks. As stated concerning the right to health, critical food 

sources are threatened, which can also impact Inuit’s right to life, physical integrity and 

security.353 Similar arguments are also advanced in the Athabaskan Petition, but they have been 

subsumed under the right to health.  

With respect to the right to means of subsistence, the Inuit Petition acknowledged that the Inuit 

people’s way of life has changed over the years and is based on a mixed economy, which 

combines traditional and formal economy sources of food. However, both the Inuit Petition and 

Athabaskan Petition stressed that the Inuit and Arctic Athabaskan peoples continue to heavily 

depend on harvest food for subsistence. With harvested species becoming scarcer, changes in 

                                                
349 See Alaska and Canada, supra note 15. 
350 Inuit Petition, supra note 20 at 81-83; Athabaskan Petition, supra note 20 at 67-68. 
351 Inuit Petition, supra note 20 at 83-85; Athabaskan Petition, supra note 20 at 68-69. 
352 Inuit Petition, supra note 20 at 87-89; Athabaskan Petition, supra note 20 at 71-74. 
353 Inuit Petition, supra note 20 at 90-91. 
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game location and weather incidents encountered while hunting and traveling on ice and show, 

country food becomes less accessible as a result of climate change.354 

Finally, the last human right invoked only in the Inuit Petition is the right to residence, 

movement and inviolability of the home. The petitioners argued that this right is also violated 

under climate change, as coastal erosion, thawing permafrost, sea level rise, extreme weather 

events threaten not only individual homes, but also entire communities which are forced or could 

be forced in a near future to relocate their homes.355 

The Inuit Petition did not succeed and did not go beyond the hearing stage. In November 2006, 

the IACHR rejected the petition on the ground that “the information provided does not enable 

[the IACHR] to determine whether the alleged facts tend to characterize a violation of rights 

protected by the American Declaration.”356 The IACHR nevertheless held a hearing in March 

2007 to provide testimony on the link between climate change and human rights.357 The IACHR 

could not determine whether there were human rights violations attributable to the United States, 

especially in the context where climate change is a global problem.358 This is not surprising in 

the context where only severe and direct environmental damage has been recognized as human 

rights violations. Petitioner Sheila Whatt-Cloutier, the former ICC leader who submitted the Inuit 

Petition, acknowledged that the primary goal of the petition was not necessarily to find the 

United States responsible for human rights violations. Rather, it was to raise awareness on the 

impacts of climate change in the Arctic region and especially on indigenous peoples living there. 

The Inuit Petition is an attempt to empower these peoples and enable their participation in 

decisions that directly affect them.359 The Athabaskan Petition is now the second attempt, 

focussing on a narrower issue of black carbon. It remains to be see, however, whether this 

Petition will succeed. So far, the protection of the environment as intrinsic to the realization of 

                                                
354 Inuit Petition, supra note 20 at 93; Athabaskan Petition, supra note 20 at 75-78. 
355 Inuit Petition, supra note 20 at 95-96; Similarly, one author has specifically focused on the right to housing and 
how this right could be used as a legal strategy for the Inuit people in Canada, see Jessie Hohmann, “Igloo as Icon: 
A Human Rights Approach to Climate Change for the Inuit?” (2009) 18 Transnat’l L & Contemp Probs 295. 
356 IACHR, “Letter from Ariel E Dulitzky, Assistant Executive Secretary, to Paul Crowley, Legal Representative for 
Sheila Watt-Cloutier”, 16 November 2006. 
357 Centre for International Environmental Law, “Global Warming and Human Rights Gets Hearing on the World 
Stage”, 11 March 2008, online <http://www.ciel.org/Climate/IACHR_Inuit_5Mar07.html>. 
358 IACHR, supra note 356. 
359 Sheila Watt-Cloutier, “Connectivity: The Arctic-The Planet: Address on Receiving the Sophie Prize” (Oslo, June 
2005) online: <http://inuitcircumpolar.conindex.php?auto-slide=&ID=317&Lang-En&ParentID = 
&currentslidenum>. 
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traditional human rights has shown to be of limited help to achieve substantive protection of 

Arctic indigenous peoples’ home. 

The participation of indigenous peoples as Permanent Participants in the Arctic Council is 

certainly illustrative of the progression towards a better inclusion of indigenous peoples in 

environmental decision-making. For example, indigenous peoples have directly contributed as 

meaningful participants and with their traditional knowledge to important reports released by the 

Arctic Council.360 However, indigenous peoples do not have a status equal to states at the 

Council, leading to unequal power sharing in the decision process to develop the region.361 

Indigenous peoples are absent not only from the IMO, but also from meetings of the EPPR 

working group, “despite the fact that EPPR has expressed that it wishes to involve indigenous 

peoples in on-going and future projects.”362 While the reason for the lack of indigenous peoples’ 

involvement in this particular case is unknown, indigenous peoples have recently stressed the 

need to promote capacity building and increase efforts from the Arctic Council to incorporate 

traditional knowledge in its activities.363 Broad statements, such as the preamble of the Arctic 

OPRC Agreement confirming that indigenous peoples “can provide valuable resources and 

knowledge regarding the Arctic marine environment in support of oil pollution preparedness and 

response”,364 are not sufficient to actually ensure indigenous peoples’ participation in 

environmental decision-making. 

On the issue of indigenous peoples’ participation outside the Arctic Council, the Arctic states 

have made some efforts to fund indigenous groups to allow for their participation in international 

negotiations. This was the case with the Canadian Government for the negotiation of the POPs 

Convention.365 However, such involvement is not considered a right, but rather a privilege. Only 

the draft Nordic Saami Convention would formally recognize the right for indigenous peoples to 

                                                
360 ACIA report 2004, supra note 1; ACIA Report 2005, supra note 1; Arctic Biodiversity Trends report, supra note 
214. 
361 McIver, supra note 176. 
362 Arctic Council Indigenous Peoples Secretariat, “EPPR in Vorkutta” (21 June 2010) online: 
<http://www.arcticpeoples.org/index.php?option=com_k2&view=itemlist&task=date&month=6&year=2010&catid
=154&Itemid=2>. 
363 Ibid.  
364 Preamble Arctic OPRC Agreement. 
365 Indian and Northern Affairs Canada, “Indigenous Peoples and Sustainable Development in the Canadian Arctic, 
A Canadian contribution to the land use dialogue at the Eighth Session of the United Nations Commission on 
Sustainable Development” (April 24 to May 5, 2000) online: <http://www.ainc-inac.gc.ca/nth/pubs/indigen/ipsdca-
eng.asp>. 
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represent themselves in international affairs. There are also problems with the numbers of 

indigenous elites able to voice their concerns at the numerous international forums and, 

accordingly, there is a need for further education to provide the means to indigenous peoples to 

concretely exercise their right to participation.366  

Thus, indigenous peoples are right to point out that they are too often excluded from actual 

policy discussions and decision-making. As ICC former Chair Patricia AL Cochran puts it, “the 

Arctic dimension and Inuit perspectives on global climate change need to be heard in the 

corridors of power.”367 Further empowerment, both at the domestic and international levels, 

especially in the context of marine mammals hunting and adaptation to climate change, is of 

great concern to Arctic indigenous peoples.368 Some authors have expressed concern that, while 

participation has increased, an ideological or structural reform has not taken place and “strictly 

adopting western institutional governing forms serves to erode aboriginal peoples’ culture, 

values, and traditions.”369 Not all indigenous peoples are in favour of their participation in large-

scale economic projects envisaged in most western development projects, such as those 

contemplated in the Arctic.370 The fear that Arctic indigenous peoples’ lack of involvement on 

their own terms might result in dramatic consequences for their communities has been expressed 

as follows: 

Many well-meaning projects to help Arctic communities to adapt to climate 
change may in fact severely hit the life-nerve of the societies and change the 
structure and dynamics of regions, communities and families in unintended, 
unfortunate and unforeseen directions.371 

Finally, concerning the last procedural rights of access to justice, it remains to be seen whether 

indigenous peoples groups will be able to contest both the lack of participation in decisions 

affecting their environment and the substantive content of these decisions. At the international 

level, possibilities for such legal contestation are very limited, if not impossible.  

                                                
366 AHDR, supra note 14 at 175-179, 181; Koivurova, Tervo & Stepien, supra note 1 at 10. 
367 Patricia AL Cochran, “The Arctic: Indicator of Climate Change” UNEP Many Strong Voices meeting (May 
2007) online: <www.un.org/esa/socdev/unpfii/.../EGM_cs08_Cochran.doc>. 
368 Cochran & Nuttall, supra note 16. 
369 Angela C Angell & John R Parkins, “Resource Development and Aboriginal Culture in the Canadian North” 
(2011) 47 Polar Record 67 at 75. 
370 Koivurova, Tervo & Stepien, supra note 1 at 30. 
371 Cochran & Nuttall, supra note 16 at 4. 
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III- THE PROCEDURAL LEGITIMACY OF LAW: STATES’ SENSE 

OF LEGAL OBLIGATION  

The current analysis could have ended with the previous part and the conclusion that an 

autonomous right to a healthy environment does not exist, that severe and direct environmental 

damage can amount to human rights violations and that procedural environmental rights to 

information, public participation and access to justice are generally recognized. While analyzing 

shared understandings reveals how environmental rights are accepted in the international legal 

community of practice and how coercive ideas make their way into apparently neutral legal 

discourse, it does not reveal the mutual constitution of formal features of law and shared 

understandings, as contemplated in the interactional account developed by Brunnée and 

Toope.372 Indeed, the problems that have been pointed out in the previous part of this chapter are 

exacerbated by the fact that some environmental rights lack procedural legitimacy, because they 

do not meet Fuller’s legality criteria. This part shows that it is the case for the right to a healthy 

environment, not only has this right been unable to attract sufficient shared understandings, but it 

also fails to meet important criteria of legality. The duty to protect indigenous peoples from 

environmental damage amounting to human rights violations meets most of Fuller’s legality 

criteria, but only when the environmental damage is severe and direct. Procedural environmental 

rights meet all legality criteria when these rights are exercised at the domestic level.  

 

A- Generality 

The idea of a substantive right to a healthy environment has been criticized as unrealistic, 

because it would require different interpretations in different states and because the idea is so 

broad that it would not require or prohibit particular actions.373 However, the very nature of 

rights is to be of general application and applied in a specific context and balanced, if necessary, 

against other rights or interests. The fact that this right might be non-justiciable would not deny 

                                                
372 See CHAPTER I, especially B- International law as a normative order. 
373 Handl, supra note 274. 



 

 

 

280 

the existence of this right.374 The problem with the right to a healthy environment is not the fact 

that it does not require a clear conduct from states, but the need to clarify its core obligations, 

which impacts the clarity criterion analyzed below. It therefore meets the generality criterion. 

As for the proposition that environmental harm can amount to violations of other human rights, 

such as the rights to culture, property and health, it also meets the generality criterion. Indeed, 

the protection of these human rights requires states to not directly violate these rights, or take 

measures to prevent third parties from committing human rights violations. 

The rights to information, public participation and access to justice as contemplated in the 

Aarhus Convention meet the criterion of generality. While being procedural, these rights require 

states to provide and disseminate information about proposed or actual projects, legislation, plans 

and programs that may have a significant impact on the environment, ensure public participation, 

such as in EIAs, and give access to courts of law and administrative and judicial reviews. 

 

B- Promulgation 

The right to a healthy environment does not meet the promulgation criterion. While it is indeed 

promulgated in the ACHPR and the San Salvador Protocol, the incorporation of this right in 

other human rights instruments has been met with opposition. As previously seen, the 

instruments that made such proposition remained drafts. Moreover, in the environmental context, 

Principle 1 of the Stockholm Declaration does not in fact promulgate this right. Even if a 

substantive right to a healthy environment would be considered as intrinsic to the realization of 

other human rights, only Article 12 of the ICESCR refers to “environmental hygiene”. 

Promulgation does not necessarily imply the adoption of conventions or treaties. There could 

have been, for instance, the recognition of a right to a healthy environment by international 

courts and tribunals. However, this too has not been the case.  

The other human rights relied on in the Inuit Petition and Athabaskan Petition have been 

promulgated in numerous international human rights instruments. The right to culture is 
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enshrined in the ICCPR and the ICESCR.375 Furthermore, it has been adopted in the indigenous 

peoples’ context in ILO Convention 169.376 The right to property is found in the ACHR,377 the 

ACHPR,378 and the Protocol 1 ECHR,379 and ILO Convention 169.380 The right to health is 

specifically mentioned in the ICESCR,381 the ACHPR,382 the San Salvador Protocol383 and ILO 

Convention 169.384 As for the right to life, this right is widely promulgated in the ICCPR,385 the 

ECHR,386 the ACHR387 and the ACHPR.388 The right to means of subsistence has only been 

promulgated in ILO Convention 169.389 Outside of this context, the right to means of subsistence 

has not been promulgated. The recognition of this right depends heavily on the interpretation 

given to the rights to property, health, life, culture and self-determination by human rights courts 

and tribunals. As for the right to residence, movement and inviolability of the home, it has been 

promulgated in the ICCPR,390 the ACHR,391 the ACHPR392 and the ECHR.393 While these rights 

have been promulgated, there is no reference to environmental protection as necessary for their 

realization. As in the context of the right to means of subsistence outside the ILO context, it 

poses problems for promulgation. Whether the environment will be relevant in finding human 

rights violations depends on international human rights courts and commissions’ appreciation on 

a cases-by-case basis. 

Procedural environmental rights have been widely promulgated. The need for information and 

public participation are expressly part of states’ obligations under the Espoo Convention and the 

SEA Protocol in the context of environmental assessments. Moreover, the Aarhus Convention is 

                                                
375 Art 27 ICCPR; Art 15 ICESCR. 
376 Art 2(2)b) ILO Convention 169. 
377 Art 21 ACHR. 
378 Art 14 ACHPR. 
379 Art 1 Protocol 1 ECHR. 
380 Arts 14-15 ILO Convention 169. 
381 Art 12 ICESCR. 
382 Art 16 ACHPR 
383 Art 10 San Salvador Protocol. 
384 Arts 24(2), 25 ILO Convention 169. 
385 Art 6 ICCPR. 
386 Art 2 ECHR. 
387 Art 4 ACHR. 
388 Art 4 ACHPR.  
389 Art 14(1) ILO Convention 169. 
390 Arts 12, 17 ICCPR. 
391 Arts 11, 22 ACHR. 
392 Art 12(1) ACHPR. 
393 Art 8 ECHR; see also Art 2 Protocol 4 ECHR. 
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expressly dedicated to promulgating the rights to information, public participation and access to 

justice. Environmental procedural rights are also codified in various forms in international 

environmental conventions.394 They have been promulgated in the indigenous peoples’ context in 

ILO Convention 169.395 However, access to justice in international affairs is not specified in the 

Aarhus Convention, nor in other international instruments. 

 

C- Non-retroactivity 

Retroactivity does not pose a problem for the three categories of environmental rights. Therefore, 

the non-retroactivity criterion is met. 

 

D- Clarity 

Perhaps the main issue surrounding a substantive right to a healthy environment is that of 

defining what it would entail, as expressed by the clarity criterion. The terminology varies 

according to context, ranging from a “right to environment” to the use of several adjectives, 

including “secure, safe, satisfactory, healthy, healthful, decent, adequate, clean, pure, natural, 

viable, ecologically-sound, and ecologically-balanced”.396 Even in the Ogoniland case where a 

violation of this right was found, it was unclear whether there could be a violation without also 

the violation of the right to health.397 The lack of consistency on what the right to a healthy 

environment means erodes its ability to create a sense of legal obligation. However, many 

scholars have attempted to give it a clear and realistic core content. As Boyle puts it, 

“[i]ndeterminacy is thus a problem, but not necessarily an insurmountable one.”398 As a non-

justiciable right in accordance with Article 11 of the San Salvador Protocol, states’ core 

obligations could be to promote the protection, preservation and improvement of the 

                                                
394 Supra notes 118, 119. 
395 See especially Arts 6, 7, 15, 23, 33 ILO Convention 169. 
396 Rodriguez-Rivera, supra note 24 at 10; see also Birnie, Boyle & Redgwell, supra note 22 at 279. 
397 van der Linde & Louw, supra note 225 at 176. 
398 Birnie, Boyle & Redgwell, supra note 22 at 279. 
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environment.399 An autonomous right to a healthy environment could be understood as a 

progressive third-generation right, in a similar way to the right to water presented by the 

CESCR.400 This right would require states to respect, protect and fulfil, the last obligation 

implying the duty to facilitate, promote and provide. Such an approach would be consistent with 

the rulings of human rights courts according to which causing directly or indirectly, or allowing 

third parties to cause, severe and direct environmental damage violates human rights. Avoiding 

those human rights violations would fall under states’ duty to respect and protect the right to a 

healthy environment and would be justiciable. Only the last duty to facilitate, promote and 

provide would be non-justiciable. In other words, it would be easy to clarify the meaning of an 

autonomous right to a healthy environment. The lack of clarity certainly weakens this right. This 

is primarily due to a lack of shared understanding of this right, but more importantly, to the 

neoliberal bias that has favoured the right to development, while downgrading environmental 

considerations. There will remain a strong opposition to clarifying the right to a healthy 

environment as long as environmental concerns are relegated to second thoughts, only relevant 

when too grave to ignore.  

For other human rights, it is not always clear whether causing environmental damage would 

amount to a violation to the rights to culture, property, health, life, physical integrity and 

security, means of subsistence and residence, movement and inviolability of the home. This is 

clearer in the indigenous peoples’ context where the proposed American Declaration on the 

Rights of Indigenous Peoples and the UN Declaration on the Rights of Indigenous Peoples refer 

to indigenous peoples’ special relationship with their environment, which requires the protection 

of their lands and natural resources as part of the rights to culture and property. Moreover, the 

UN Declaration on the Rights of Indigenous Peoples links the right to heath with the 

environment, but clarifies this relationship with respect to the storage or disposal of hazardous 

substances only.401 

International courts and commissions have contributed to some extent to clarifying the 

relationship between human rights and the environment. However, only severe and direct 

                                                
399 Shelton, supra note 172 at 79. 
400 See e.g. Melissa Fung, “The Right to a Healthy Environment: Core Obligations under the International Covenant 
of Economic, Social and Cultural Rights” (2006) Willamette J Int’l & Disp Resol 97.  
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environmental pollution can amount to a human rights violation and outweigh economic 

interests. This is the case of the decisions in Rayner v United Kingdom, Lopez-Ostra v Spain, 

Fadeyeva v Russia, Hatton and Others v The United Kingdom in the context of the right to 

property, private life and inviolability of the home. In Guerra et al v Italy and Taskin v Turkey, 

the focus was on providing procedural elements, such as ensuring environmental information, 

rather than preventing pollution. In the indigenous peoples’ context, the decisions in Bernard 

Ominayak and the Lubicon Band v Canada, Ilmari Länsman et al v Finland, the Awas Tingni 

case, the Saramaka Case and the 1997 report on Ecuador clarified that the right to culture and 

property require positive obligations, but mainly to ensure consultation and delimit, demarcate 

and grant collective title to lands and natural resources. The Belize Maya case went further in 

that it was found that environmental damage resulted in a violation of indigenous peoples’ 

communal right. The Saramaka Case also specified that while compensation could be awarded 

for significant property damage, non-material damage linked to indigenous peoples’ special 

relationship towards the environment could also be compensated. With respect to the right to life, 

residence and movement, health and culture, the Yanomami case also confirmed that there has to 

be direct and severe environmental damage to amount to a human rights violation.  

While the substantive approach to environmental rights does not meet the clarity criterion, except 

in the event of severe and direct environmental pollution violating traditional human rights, 

procedural environmental rights have been sufficiently clarified to meet this legality criterion. 

The Aarhus Convention is greatly responsible for clarifying what these rights entail. Some 

provisions contain weak language402 and there are exceptions to the rights, but these generally 

remain limited and well circumscribed.  

The right to information encompasses the obligation to collect and disseminate environmental 

information and provide access when a request is made. Environmental information and who is 

entitled to receive information pursuant to a request are defined in broad terms.403 The procedure 

to respond to a request for information is also specified. While it is true that the Aarhus 

Convention contains several exceptions, the drafters circumscribed as much as possible states’ 

discretion through the need to interpret the exceptions in a restrictive way, taking into account 

                                                
402 See especially Arts 3(2), 7, 8, 6(11) Aarhus Convention. 
403 Art 2(3) Aarhus Convention; see also Art 5 for the ways environmental information should be disseminated.  
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the public interest and the obligations for states to give their refusal up to two months after the 

request, motivate their decisions in writing if the request was in writing and state the reasons for 

the refusal.404 Refusal to provide information is also subject to judicial review, which further 

limits states’ discretion.405  

The Aarhus Convention also clearly defines public participation. “Public” is defined in broad 

terms to include not only directly impacted individuals, but also other individuals or groups that 

have an interest.406 Certain listed activities, and others that may have significant adverse 

environmental impacts, specifically require public participation prior to decision-making and the 

establishment of a procedure which allows the public to be informed and effectively participate. 

The Aarhus Convention makes clear that decisions should take due account of the outcome of the 

public participation for these activities.407 States’ obligation to provide public participation in 

decision-making is less clear concerning plans, programs and policies relating to the environment 

and preparation of regulations and normative instruments of general application.408 Indeed, the 

relevant provisions contain weak language such as “shall endeavour”,409 “as far as possible”,410 

and “shall strive to promote”.411 While “public authority” is defined as including national 

governments, but also governments at “the regional and other levels”,412 it is unclear to what 

extent the Aarhus Convention requires states to include public participation in the creation of 

international norms under the auspices of international organizations. Certainly, the Aarhus 

Convention can be interpreted as promoting such involvement at the international level, but it is 

far from requiring it. The progressive level of clarity of states’ obligations, from a clear 

obligation to ensure participation for certain activities to a weaker obligation to promote 

participation in policy planning and legislative process, goes hand in hand with the level of 

shared understandings on these issues. To further clarify that indigenous peoples should 

participate in environmental decision-making at the international level would certainly increase 

the state’s sense of obligation to include them in forums where decision-making actually takes 

                                                
404 Art 4(7) Aarhus Convention. 
405 Art 9(1) Aarhus Convention. 
406 Art 2(4) Aarhus Convention. 
407 Art 6(8) Aarhus Convention. 
408 Arts 7, 8 Aarhus Convention. 
409 See especially Arts 3(2), 7 Aarhus Convention. 
410 Art 8 Aarhus Convention. 
411 Ibid. 
412 Art 2(2)a) Aarhus Convention. 
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place. However, the recognition of the special status of Permanent Participants in an inter-

governmental forum does not contribute to clarifying that indigenous peoples have a “right” to 

participate at the international level in decisions affecting their environment.   

States’ duty to provide access to justice in environmental matters meets the clarity criterion for 

the domestic component of the corresponding right. The Aarhus Convention specifies the 

different situations where access to justice should be granted and who is entitled to invoke this 

right. First, those who have been denied their request for information can challenge this decision. 

Second, members of the public who have a sufficient interest can challenge the substantive and 

procedural legality of any decision, act or omission relating to activities having significant 

adverse environmental impacts and which require public participation. While the requirement to 

have a sufficient interest might seem to reduce access, the Aarhus Convention specifies that the 

interest of environmental NGOs “shall be deemed sufficient”413 to challenge the decision at 

issue. Third, members of the public can challenge acts and omissions from private and public 

parties that contravene domestic environmental law.414 For the right to have access to justice at 

the international level, it is far from clear that the Aarhus Convention actually covers this 

interpretation of the right. 

 

E- Non-contradiction 

An autonomous right to a healthy environment contradicts the right to development, especially 

viewed from the neoliberal lens as achieving economic development through the exploitation of 

natural resources, deregulation and market-driven incentives. The right to development has been 

given a higher status. Even when a right to a healthy environment has been recognized, it has 

been treated as a sub-set of development. The conflict arises in the context where the right to a 

healthy environment would require the Arctic states to respect and protect the environment, to 

control the industry that wants to exploit the rich natural resources located in the region so as to 

avoid pollution and over-exploitation and to regulate other activities, such as shipping, which 

necessarily entail pollution. These controls are often presented as economically burdensome and 

                                                
413 Art 9(2) Aarhus Convention. 
414 Art 9(1)(2)(3) Aarhus Convention. 
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detrimental to the development of indigenous peoples who will benefit from new economic 

opportunities. However, a renowned economist has offered convincing arguments to the contrary 

when considering the long-term and cumulative effects of environmental damage on the 

environment and indigenous peoples.415 This is also true for states’ obligations to facilitate, 

promote and provide a healthy environment. Mitigating climate change through GHG and black 

carbon reductions is less costly than doing nothing.416 The contradiction between the right to a 

healthy environment and development depends heavily on whether one takes a short and market-

driven or long-term and ecosystemic view on the issue, which impact the items considered 

relevant for the cost-benefits analysis. But even if there is a contradiction between measures to 

protect the environment and the economic development of the Arctic region, the way to resolve 

this conflict is not to resolve it before it arises with a bias for one or the other. In fact, the very 

idea behind a right to a healthy environment is to compensate for the focus on development, so 

as to put the environment on an equal footing to economic considerations. As Shelton puts it:  

[I]f there are both a ‘right to development’ and a ‘right to environment’ the same 
balancing of juridical equal interests is required. Only if one of the interests is 
designated a right does it have what Dworkin has referred to as a ‘trumping’ 
effect requiring that the balance presumptively be resolved in its favo[u]r.417 

Thus, one reason why a right to a healthy environment has not emerged is that it would enter into 

conflict with neoliberal development. But this is exactly what this this right is intended to do, to 

rebalance the current international legal discourse to ensure that the environment is not relegated 

to a secondary concern.   

Another contradiction that may arise with a substantive right to a healthy environment concerns 

human rights, which are essentially anthropocentric, and environmental protection that has at its 

center not human beings, but ecology.418 Handl has been opposed to the creation of a substantive 

right to a healthy environment, describing it as “species chauvinism”.419 Again, if this conflict is 

not addressed directly, a right to a healthy environment “may reinforce the assumption that the 

                                                
415 Nicolas Stern, “Stern Review on the Economics of Climate Change, Executive Summary” (2006) online: 
<siteresources.worldbank.org/.../SternReviewEng.pdf>. 
416 Ibid. 
417 Shelton, supra note 25 at 92; see also Ronald Dworkin, Taking Rights Seriously (Cambridge, Mass: Harvard 
University Press, 1978). 
418 Birnie & Boyle, supra note 22 at 281. 
419 Handl, supra note 274. 
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environment and its natural resources exist only for human benefit, and have no intrinsic worth 

in themselves.”420 That is why some scholars have tried to define a right to a healthy 

environment in a way that is not entirely anthropocentric and therefore, not exclusively for 

human benefits.421 This type of argument has been made especially using the concepts of the 

ability of the environment to sustain biodiversity, the general interest of mankind and the interest 

of future generations who should be entitled to have access to an environment that is not polluted 

and depleted by current generations.422 The conflict between human rights and environmental 

protection has, like that between the right to development and a healthy environment, to be put at 

the forefront of international debates. There is a need for both human rights and environmental 

institutions to have a dialogue and find how their work could enhance one another, but without 

ignoring conflicts. As Birnie, Boyle and Redgwell put it: 

But such a balancing process will not work effectively if human claims are 
extracted from these broader environmental concerns and elevated to a separate 
or prior status as ‘rights” outside any process for resolving the conflicts that may 
result with other rights or claims.423 

There will always be the risk that embedded preferences make some rights or interests win, as 

after all, balancing remains a subjective process that “will always be vulnerable to tradeoffs 

against other similarly privileged but competing objectives.”424 Balancing the right to a healthy 

environment with other rights would remain a difficult task, which should be achieved through a 

process that is transparent and free from coercion. Some have rightly pointed to the fact that a 

right to a healthy environment will not solve the problem of conflicting social priorities and may 

“lead to the false assumption that social changes are thereby affected.”425 To induce social 

change, there a need to work on building shared understandings in which the environment is not 

relegated to a second concern, as it is now in the neoliberal conception of development. 

With respect to the human rights to culture, property, health, life, physical integrity and security, 

means of subsistence and the right to residence, movement and inviolability of the home, they 

                                                
420 Birnie, Boyle & Redgwell, supra note 22 at 281. 
421 Rodriguez-Rivera, supra note 24. 
422 Birnie, Boyle & Redgwell, supra note 22 at 282; Neil AF Popovic, “In Pursuit of Environmental Human Rights: 
Commentary on the Draft Declaration of Principles of Human Rights and the Environment” (1996) 27 Colum HRL 
Rev 504. 
423 Ibid. 
424 Boyle, supra note 31 at 472.  
425 Birnie, Boyle & Redgwell, supra note 22 at 269. 
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can enter into conflict with one another, but also with other considerations, including economic 

and environmental ones. Moreover, indigenous rights and environmental rights are conceptually 

different, one being granted to a special group for historical injustices, the other being universal 

and applicable to all individuals or groups. Everyone lives in an “environment”, while not 

everyone is indigenous. There is no conflict between these two broad categories from an 

environmental rights perspective, as claims from indigenous groups would only contextualize 

their environmental concerns in their particular group. However, when claimed by different 

groups, indigenous peoples’ rights, especially the right to culture, might enter in conflict with 

environmental rights.426 This conflict potential is particularly apparent for the issue of the use of 

marine mammals for subsistence, trade or conservation.427 Again, this is a conflict which is not 

always directly addressed. Even within the Arctic Council, indigenous peoples have raised the 

problem that they cannot bring the issue on the Arctic Council’s agenda.428 To address this 

conflict, it is not sufficient to leave it to courts to decide. There is a need from both sides to 

acknowledge this conflict and enter into discussions to find solutions not based on embedded 

preferences, but on a genuine dialogue. On the issue of the European Parliament’s ban on seal 

skin products, the ICC’s current Chair acknowledged that neither the ICC nor Greenland have 

taken sufficient steps to maintain relationships with environmental conservation NGOs. He 

stressed the need to “[g]o out there, meet them, understand them. And give them [the 

opportunity] to understand our world. Create a meeting of the minds.”429 Such approach should 

go both ways and participation of both indigenous peoples and environmental groups in a 

transparent and open process would favour building shared, as opposed to conflicting, 

understandings. 

Unlike substantive rights to a healthy environment, procedural environmental rights do not 

directly enter into conflict with the right to development, the right to culture or non-

anthropocentric environmental concerns. This feature is another strength of procedural 

environmental rights, as they actually allow for the public, whether environmental groups, 

indigenous peoples or the private sector, to voice their concerns and interests in the hope that 

                                                
426 McIver, supra note 176 at 158. 
427 Nowlan, supra note 285 at 28. 
428 Cochran & Nuttall, supra note 16 at 2. 
429 Finn Lynge “No left left in Greenland”, (6 July 2010) online: 
<http://www.arcticpeoples.org/index.php?option=com_k2&view=item&id=313:finn-lynge-no-left-left-in-
greenland&Itemid=2>. 
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decision-makers will take them seriously. While it is true that these rights are not sufficient in 

themselves to promote change, they remain an important tool to convince decision-makers to 

balance competing interests. The Aarhus Convention actually requires states to take account of 

competing interests or concerns in their decisions.430 However, as previously stated, one needs to 

remain aware that the balancing analysis may in fact hide embedded preferences for development 

envisaged from a southern perspective to favour economic development. 

Notwithstanding their generally lower conflict potential, procedural environmental rights might 

clash with the principle of state sovereignty. There is strong opposition in some states to the 

equal involvement of indigenous peoples at the international level, because of the strength of the 

legal concept according to which states are the only actors in international law and have the full 

control and management of their natural resources. While it would be possible to displace this 

concept through a more open view of public participation at the international level, this goal will 

remain difficult to accomplish.431  

 

F- Not requiring the impossible 

As previously stated, some legal scholars have claimed that a right to a healthy environment is 

not realistic, as it would require states to ensure that individuals live in an ideal environment. 

However, such an argument cannot stand, as legal scholars arguing in favour of a right to a 

healthy environment are fully aware that it is not a perfect environment that is at stake, but a 

minimum and progressive duty to respect and protect the environment.432 To ensure that there is 

no environmental damage would in fact be impossible, as any human action may have an impact 

on the environment. Therefore, the right to a healthy environment as construed by human rights 

and environmental law scholars meets the criterion of not requiring the impossible.  

The protection of the environment as necessary to the realization of the rights to culture, 

property, health, life, physical integrity and security, means of subsistence and residence, 

movement and inviolability of the home meets the criterion of not requiring the impossible. It 

                                                
430 Arts 6(8), 7, 8 Aarhus Convention. 
431 Heinämäki & Koivurova, supra note 290 at 105. 
432 Rodriguez-Rivera, supra note 24 at 21. 
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requires that states do not directly or allow third parties violate these rights. While requiring 

positive actions from states, it does not ask the impossible, especially in the context of severe and 

direct environmental damage. As explained in Öneryildiz v Turkey, states have to regulate 

activities that may have important environmental impacts, ensure their supervision and access to 

justice when an incident occurs. Arguably, these are minimal obligations to protect individuals 

and groups part of the core role of a democratic state. 

Procedural environmental rights also meet the criterion of not requiring the impossible. The 

recognition and domestic application of EIAs procedures illustrate that providing information on 

activities that may have environmental impacts and ensuring public participation in decision-

making need not be too burdensome. In turn, access to justice is essential for any state based on 

the rule of law. Although there is a conflict between environmental rights exercised at the 

international level and state sovereignty, to allow for greater information, public participation 

and access to justice in international forums is not an impossible task. As previously seen, some 

arrangements to include Arctic indigenous peoples’ participation in international forums are 

already in place. The draft Nordic Saami Convention is also promising. There is a need for 

further capacity building and financial contributions to help indigenous peoples actively 

participate in the numerous international forums where important decisions on their environment 

are being taken. However, the main barrier to public participation at the international level 

remains political, not practical.  

 

G- Constancy over time 

As for constancy over time, the substantive approach to environmental rights is fairly recent in 

the development of international law. Nevertheless, some components of a right to a healthy 

environment have been part of international legal discourse for about forty years, since Principle 

1 of the Stockholm Declaration. But to view the environment as not being subordinated to the 

right to development, as a right with some non-anthropocentric elements would certainly depart 

from the current evolution of international environmental law. As such, the constancy over time 

criterion is not met.  
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Protecting the environment as part of other human rights has the advantage over a right to a 

healthy environment to find support in human rights instruments that have been developed since 

the 1940s, meeting the constancy over time criterion. The explicit recognition that severe and 

direct environmental damage could amount to a human rights violation is more recent, dating to 

the 1980s and cases such as the Yanomami case. The approach that considers environmental 

protection as intrinsic to the realization of traditional human rights has not much changed since, 

with only severe and direct environmental pollution that could amount to human rights 

violations.  

With respect to environmental procedural rights, constancy over time is also met for the domestic 

components of these rights. Aspects of the rights to information and participation were already 

present in the rights to freedom of expression, to seek information, participate in public affairs 

and association.433 Like other human rights, these rights were developed since the 1940s. As for 

the right to access to justice, it can be traced back to the principle of the rule of law, which is a 

founding principle in the liberal international law project.434  

Procedural environmental rights that would be exercised at the international level do not meet the 

constancy over time criterion. Access to information at the international level is recent, with a 

limited number of secretariats of international environmental agreements providing general 

information to the public. However, there are limited possibilities to seek information at the 

numerous international organizations and no clear procedure to access to information and contest 

the denial by those organizations to provide information. With respect to indigenous peoples’ 

right to participate at the international level in decisions that may affect their environment, there 

is a growing recognition that they should have a say, with the Arctic Council being a sort of test 

case. However, to recognize that they have a right would significantly depart from the current 

focus on states as the major actors in international law. As for access to justice at the 

international level, access to justice for individuals has been granted for severe and direct 

environmental damage in human rights courts and commissions for over twenty-five years. 

However, access to justice in environmental matters is only available in this context at the 

international level. 

                                                
433 Art 19 UDHR; Art 19 ICCPR. 
434 Emmanuelle Jouannet, The Liberal-Welfarist Law of Nations: A History of International Law (Cambridge: 
Cambridge University Press, 2012) at 216-225. 
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H- Congruence 

The last criterion essential to create a sense of legal obligation is that of congruence between 

declared rules and state action. This criterion cannot be assessed in the context of the right to a 

healthy environment. The fact that this right is not enshrined in a convention is not the reason 

why compliance cannot be assessed. It would have been possible, for instance, to observe state 

compliance with a norm formally falling under soft law, but meeting all criteria of legality to 

create a normative pull and, as a result, a binding obligation. However, the right to a healthy 

environment is not supported by minimal shared understandings on what it would entail and it 

does not fulfil some of Fuller’s legality criteria, especially those of promulgation, clarity, non-

contradiction and constancy over time. As such, it cannot be qualified as a “declared rule”. In 

fact, the Arctic states take the opposite direction.  

Concerning compliance with protecting the environment to avoid violations to traditional human 

rights, there have been some cases before human rights courts targeting Arctic states.435  

However, there has not yet been a case addressing the impacts of climate change on Arctic 

indigenous peoples, the IACHR having dismissed the Inuit Petition and not having decided on 

the admissibility of the Athabaskan Petition. As development in the Arctic is expanding, there is 

the possibility that cases may be brought before human rights courts and commissions in the 

future. The Arctic states seem to take the view that the development of the Arctic should not 

result in direct and severe environmental damage, but that mitigation and adaptation to climate 

change is outside of their responsibility to protect indigenous peoples. It remains to be seen 

whether the Arctic states will actually succeed in taking positive measures to regulate the 

activities that may pose significant and direct environmental impacts, such as oil and gas 

exploitation, shipping and harvesting of Arctic species. Moreover, it is unclear whether their 

assessments of how acceptable a damage is in light of economic interests would be acceptable 

from a human rights perspective.  

                                                
435 See for e.g. Bernard Ominayak and the Lubicon Band v Canada, which date back to 1984 and where the 
violation did not occur in the Arctic region.  
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With respect to procedural environmental rights, the criterion of congruence is partially met. As 

analyzed in the previous part on shared understandings, there have been major achievements in 

favour of the respect of environmental rights, including the fact that all the Arctic states have 

EIAs procedures. Barriers to compliance with these rights still remain. Some states, especially 

the Russian Federation, have a poor compliance record. Even human rights courts have not fully 

recognized environmental rights as broad as those contemplated in the Aarhus Convention.436 

Whether states will seriously consider these rights is still unclear. The current development of the 

Arctic is very state-oriented. If the Arctic states continue to see themselves as the primary and 

almost sole actors in the development of the Arctic, to the expense of indigenous peoples’ right 

to fully participate, this might undermine not only compliance, but ultimately states’ sense of 

obligation towards procedural environmental rights.  

 

CONCLUSION  

This chapter has analyzed environmental rights both from a substantive and procedural point of 

view. While indigenous peoples can claim all these rights to ensure the protection of their 

environment and participation in decisions affecting them, some of these rights are general while 

others are specific to indigenous peoples. Part one shows that there has been an increased 

recognition of the relationship between human rights and environmental protection in 

international instruments. While there has been some recognition of a substantive and 

autonomous right to a healthy environment in human rights and international environmental 

instruments, a general right has not emerged at the international level. Indeed, the right to a 

healthy environment has been excluded from international conventions, except in the ACHPR 

and San Salvador Protocol and most of the attempts to develop this right have been subsumed 

under the right to development.  Part one also shows how environmental protection can be part of 

the realization of traditional human rights, such as the right to culture, property, health, life, 

physical integrity and security, means of subsistence and residence, movement and inviolability 

of the home. These rights have been recognized in general international human rights 

instruments, but they have also been contextualized in the indigenous peoples’ context, in which 

                                                
436 Boyle, supra note 31 at 505; Leib, supra note 153 at 81. 
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the environment plays an essential role for their identity and survival. Finally, procedural 

environmental rights to information, public participation and access to justice has been widely 

recognized in international environmental law and the Aarhus Convention specifically defines 

these rights. 

In the climate change context, it is possible to argue that indigenous peoples have both 

substantive and procedural environmental rights. These rights would require states to mitigate 

climate change to avoid major disturbances of indigenous peoples’ environment and provide 

means for indigenous peoples to adapt to the changes that cannot be mitigated. States would also 

have to enable indigenous peoples’ active participation both at domestic and international 

forums, providing the opportunity for these groups to share their views and concerns on an equal 

basis with other actors before any decision affecting the Arctic environment takes place. To 

allow the meaningful participation of indigenous peoples, states would need to give them access 

to a wide range of information. Decisions taken at the domestic and international levels would 

also be subject to judicial scrutiny to ensure that indigenous peoples were actually involved in 

decisions affecting their environment. Although such arguments in favour of indigenous peoples’ 

environmental rights can be made, the development, interpretation and application of 

environmental rights lead towards another conception of these rights.  

Part two shows that there are few shared understandings supporting an autonomous right to a 

healthy environment. Instead, shared understandings support the view that severe and direct 

environmental damage can become human rights violations and that procedural environmental 

rights are important, but not necessarily at the international level. Structural biases in 

international legal discourse have also played a role in shaping shared understandings. A bias in 

favour of neoliberal development over environmental protection is particularly apparent in the 

reluctance to recognize the right to a healthy environment on an equal footing to the right to 

development. Moreover, the balancing of competing interests has favoured economic interests in 

the assessments of human rights violations. Ironically, a right to a healthy environment is 

promoted to ensure that environmental concerns are balanced on an equal basis with economic 

interests, but the structural bias in favour of neoliberal development actually prevents the 

emergence of this right. Procedural environmental rights have generally been welcomed and 

supported, but there are still barriers for indigenous peoples to fully exercise these rights, 

especially at the international level. 
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To determine whether environmental rights have generated legal practices in the Arctic, the last 

part of this chapter addresses the question of whether these meet Fuller’s legality criteria. This 

assessment has shown that a substantive approach recognizing a right to a healthy environment 

fails to fulfil the criteria of promulgation, clarity, non-contradiction and constancy over time. 

However, the main problem in fulfilling these criteria is rooted in the lack of shared 

understandings on an autonomous right to a healthy environment and the bias in favour of 

neoliberal development. This situation shows the mutual constitution of shared understandings 

and formal criteria of legality, which reinforce but also undermine one another. In contrast to the 

right to a healthy environment, the protection of the environment as intrinsic to the realization of 

traditional human rights meets most legality criteria. However, due to the bias in favour of 

neoliberal development, only the protection against the most severe and direct environmental 

pollution that outweigh economic considerations has attracted a sense of legal obligation. 

Procedural environmental rights generally meet all the legality criteria, except when these rights 

are claimed at the international level. As a result, they attract a greater sense of legal obligation 

and there is a general practice of legality surrounding those rights. While they do not enter 

directly into conflict with the right to development, the bias in favour of neoliberal development 

has the potential of undermining the very purpose of procedural environmental rights, 

downgrading these rights to a checklist, rather than a way to ensure a genuine dialogue on what 

is to be done to protect the Arctic environment in the climate change context. Shared 

understandings are building surrounding the idea that indigenous peoples should have a say in 

the development of the Arctic region. However, indigenous peoples have not been able to secure 

a right at the international level to ensure that their participation is more than a favour given to 

these groups under certain circumstances.  

International law has to be understood in its social context to show its limits and possibilities. It 

is not sufficient for legal scholars to deduce environmental rights from various soft law 

instruments to achieve concrete results to protect the environment of indigenous peoples living in 

the Arctic. As US President Obama said following the signature of the UN Declaration on the 
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Rights of Indigenous Peoples: “What matters far more than words – what matters far more than 

any resolution or declaration – are actions to match those words.”437  

                                                
437 The White House Office of the Press Secretary, “Remarks by the President at the White House Second Tribal 
Nations Conference Opening Session” (Washington, 16 December 2010) online: 
<http://www.epa.gov/tp/newsroom-arch.htm>. 
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CHAPTER V 

BIODIVERSITY AND PRACTICES OF LEGALITY IN THE 

ARCTIC 

 

INTRODUCTION 

The Arctic is home to unique species and ecosystems.1 However, the Arctic’s special features 

which are key to species’ habitats, including sea ice, cold waters, tundra vegetation and 

permafrost, are disappearing due to climate change. Increased temperatures at the global level 

have had a greater warming effect on the region.2 Climate change results in the melting of the 

ice, snow and permafrost as well as a shift in vegetation, to the point that “the resulting 

ecosystems may no longer be considered ‘Arctic’.”3 The retreat of ice also attracts human 

activities in the region, including oil and gas activities, shipping activities and the harvesting of 

Arctic species. Increased human activities exacerbate the impacts of climate change on 

ecosystems. They result in pollution, including oil spills, discharge of chemicals and wastes, air 

pollution, noise pollution, physical disturbance and habitat fragmentation.4 As the Arctic 

Biodiversity Trends report released by the Arctic Council in 2010 documents, Arctic biodiversity 

is at risk, with several species in decline and habitats undergoing significant changes or even 

disappearing. Biodiversity depletion is felt at the regional level, but has also global 

repercussions, due to the interrelationships between ecosystems and the migratory nature of 

many Arctic species.5   

                                                
1 CAFF, Arctic Biodiversity Trends 2010: Selected Indicators of Change Report, (Akureyri, Iceland) (May 2005) 
online: <www.arcticbiodiversity.is/index.php/en/the-report> at 8 [Arctic Biodiversity Trends report]. 
2 IPCC, Climate Change 2007 – Impacts, Adaptation and Vulnerability, Contribution of Working Group II to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge: Cambridge University 
Press, 2007) at 32 [IPCC report]; ACIA, Impacts of a Warming Arctic – Arctic Climate Impact Assessment 
(Cambridge: Cambridge University Press, 2004) [ACIA report 2004]. 
3 Arctic Biodiversity Trends report, supra note 1 at 12. 
4 See CHAPTER II on the impacts of oil and gas activities; CHAPTER III on the impacts of shipping activities. 
5 Arctic Biodiversity Trends report, supra note 1 at 14. 
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This chapter focuses on the most ecocentric obligation analyzed in the thesis, the obligation to 

protect and conserve biodiversity. Biodiversity encompasses animal species, but also flora and 

various organisms, their habitats and interactions from an ecosystemic perspective.6 As 

recognized in the CBD, biological diversity, or “the variability among living organisms from all 

sources”,7 has an intrinsic value. Such value can be understood in anthropogenic or non-

anthropogenic terms – for biological diversity’s social, economic and cultural value, or for the 

key role it plays in evolution and life on Earth. This chapter focuses on how climate change, and 

the resulting increased human activities in the region, adversely impacts such value and what the 

obligation the Arctic states have to protect and conserve biodiversity in this regard.  

The environmental impacts of climate change and of increased human activities resulting from 

the melting of the Arctic are still very much unknown due to lack of research and due to 

scientific uncertainty. However, the Arctic Biodiversity Trends report provides important 

scientific evidence on the current status of some Arctic species, their habitats and ecosystems. 

With respect to the emblematic species of the region, the report shows that eight of twelve 

subpopulations of polar bears are declining.8 Harvesting is the primary factor that explains the 

decline, but climate-induced effects are also suspected to have played a role.9 The loss of sea-ice 

habitat remains the main conservation challenge for this species. Wild reindeer and caribou 

populations have declined by one third since the 1990s.10 This decline is due to natural cycles, 

but climatic conditions, increased human activities, including harvesting and industrial 

development have also impacted herds.11 While the reduction in some populations might be 

desirable from a management and biological perspective to avoid overgrazing, some herds may 

disappear.12 Many shorebird populations are also in decline. More than half of the shorebird 

populations for which data is known are in decline.13 This is the case for the red knot, a 

longdistance migratory shorebird. Climate change might be beneficial for this migratory species 

                                                
6 The Convention on Biological Diversity, (Rio de Janeiro), 5 June 1992, (1992) 31 ILM 818 (entered into force 29 
December 1993) [CBD] defines ecosystem as “a dynamic complex of plant, animal and micro-organism 
communities and their non-living environment interacting as a functional unit” at Art 2. 
7 Ibid. 
8 Arctic Biodiversity Trends report, supra note 1 at 13, 17, 26-28. 
9 Ibid at 27. 
10 Ibid at 13, 17, 29-31. 
11 Ibid at 30. 
12 This is the case for the Peary caribou considered an endangered species in Canada; ibid at 31. 
13 Ibid at 17, 32. 
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in the short term. However, the red knot might be threatened in the future due to changes in 

habitats, including the loss of breeding habitats in the Arctic.14 Seabird populations, including 

murre, ivory gull and common eider, show declines and are also at risk with climate change, 

increased human activities resulting in oil spills and contamination of the environment.15 While 

there has generally been a decrease in seabird harvesting, seabirds nonetheless may be subject to 

overexploitation if the impacts of climate change are not taken into account in the harvesting 

restrictions.16  

The Arctic is home to seventeen different species of whales, including the gray, humpback, 

narwhal, beluga and bowhead whales, with the three latter species inhabiting the region 

yearround.17 Other Arctic marine mammals include the walrus as well as the ringed, bearded, 

harp and hooded seals.18 Along with polar bears, these marine mammals are heavily dependent 

on sea ice ecosystems and the melting of ice is likely to have various consequences, including the 

move of these species northward, further competition for food and potential for increase in 

diseases, predation.19  

Arctic ecosystems are also home to a large number of fish species, some of which are to the 

object of important commercial fisheries, including cod, pollock, haddock, herring, capelin, 

northern shrimp and snow crab.20 The Arctic char is the only fish species in Arctic ecosystems 

north of 75°N latitude.21 Fish are sensitive to temperature changes. While the distribution of fish 

species will likely be modified, with some species moving northward, the exact impact of 

climate change on fish stocks is unknown. However, warming water and retreat of sea ice might 

result in the extinction of some species in the next decades, as predicted for the Arctic cod in 30 

years.22 Such changes in fish distribution and the increased risk of the introduction of invasive 

species through the development of shipping and oil and gas activities could have important 

                                                
14 Ibid at 17, 32-34. 
15 Ibid at 18, 23, 35-40, 60, 89-91. 
16 Ibid at 91. 
17 Ibid at 8, 60; WWF, “Arctic Whales” online: 
<http://wwf.panda.org/what_we_do/where_we_work/arctic/wildlife/whales/>. 
18 Arctic Biodiversity Trends report, supra note 1 at 8, 60, 
19 Ibid at 61. 
20 ACIA, Arctic Climate Impact Assessment – Scientific Report (Cambridge: Cambridge University press, 2005) 
[ACIA report 2005] ch 13 at 691-780. 
21 Arctic Biodiversity Trends report, supra note 1 at 41. 
22 Ibid at 61. 
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adverse effects on Arctic fisheries and marine ecosystems, with fish being an essential link in the 

food chain.23 Invasive species pose an important threat to both marine and terrestrial ecosystems, 

being considered together with climate change as “the most important ecological challenges 

facing global ecosystems”.24  

At the ecosystem level, the unique Arctic sea ice ecosystem is particularly at risk, changing into 

a pelagic, sub-Arctic ecosystem. The reduction of sea ice impacts associated species, resulting in 

mismatches in species life histories and disturbing the food web structure, breeding, migration, 

fecundity and survivorship.25 In the marine environment, cold-water coral reefs, coral gardens 

and sponge grounds are biodiversity hot spots. They are considered vulnerable marine 

ecosystems (VMEs) and are particularly at risk of biodiversity depletion with increased oil and 

gas and fishing activities.26 Arctic vegetation is also changing, with the treeline expanding 

further north, potentially replacing 50 percent of tundra habitat by 2100.27 While the greening of 

the Arctic might result in increased diversity of species found in the Arctic, with southern species 

moving northwards, this will result in a decline in Arctic indigenous species and landscapes, and 

thus, “an overall loss of biodiversity at the global scale”.28 Wetlands cover about 70 percent of 

the Arctic’s land area.29 The melting of permafrost affects wetlands, including peatlands which 

are crucial ecosystems supporting worldwide biodiversity. Peatlands are not only the habitats of 

several bird species on their migratory routes, but they also contribute to water regulation, GHG 

reduction and biomass production and accumulation. As stated in the Arctic Biodiversity Trends 

report, Arctic peatlands “are amongst the last remaining wilderness and natural resource areas of 

the world.”30 Peatlands are very vulnerable to climate change and human activities, including oil 

and gas and hunting. The melting of permafrost in peatlands not only impacts these ecosystems, 

but also releases methane, further contributing to climate change.31  

                                                
23 Ibid at 18, 19, 41-48, 78-80. 
24 Ibid at 45. 
25 Ibid at 20, 58-61. 
26 Ibid at 22, 81-83.  
27 Ibid at 62-64. 
28 Ibid at 64; see also at 20. 
29 Ibid at 21. 
30 Ibid at 74. 
31 Ibid at 71-74. 
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In light of such actual or potential threats to many Arctic species and ecosystems, this chapter is 

aimed at analyzing how international law can contribute to biodiversity protection and 

conservation. Part one presents the development of the obligation to protect and conserve 

biodiversity, understood as the broader obligation focussing on ecosystems, living organisms and 

their interactions, but also the narrower understanding of the obligation to protect and conserve 

biodiversity that focuses on specific species. Part one also presents the regulatory framework in 

the Antarctic region, the ATS, which adopts a totally different approach to development than that 

used in the Arctic region, even though Antarctica shares some important characteristics with the 

Arctic, including extreme climatic conditions, remoteness and even the potential of natural 

resource exploitation. Understanding the regulatory framework at the opposite pole is important 

considering the prominent role the ATS has played in the legal discourse surrounding the 

obligation to protect and conserve biodiversity. Indeed, almost all actors arguing for the 

protection of the Arctic environment have referred to or directly relied on such regulatory 

framework.32 Part one shows that there have been some advances towards a preventive, 

precautionary and ecosystem approach to the obligation to protect and conserve biodiversity. 

However, international environmental law has mainly focused on regulating overexploitation and 

protecting endangered species, rather than on biodiversity. 

The most favourable approach to the protection of the Arctic environment would be a 

conservation framework modeled on the ATS that would prohibit or strictly regulate human 

development activities. Part two of this chapter shows that international actors have not favoured 

such an environmentally friendly interpretation of the obligation to protect and conserve 

biodiversity in the Arctic context. These actors are not only international environmental law 

scholars, but also the Arctic states, international courts and tribunals, international organizations, 

NGOs and the fishing and hunting industries.33 These actors are all part of a community of 

practice where the meaning of the obligation to protect and conserve biodiversity is subject to 

development, negotiation and contestation, leading to the construction of shared understandings. 

However, communities of practice are also shaped by pre-existing ideational structures, 

including structural biases. As in previous chapters, the structural bias in favour of neoliberal 

                                                
32 See below II- SHARED UNDERSTANDINGS: DETERMINING THE STRENGTH OF THE OBLIGATION TO 
PROTECT AND CONSERVE BIODIVERSITY. 
33 Indigenous peoples also play an important role in the Arctic community of practice. However, their contribution 
to Arctic environmental protection is mainly analyzed in CHAPTER IV through the lens of environmental rights. 
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development has played an important role in the elaboration of the obligation to protect and 

conserve biodiversity.  

The third part assesses the normative strength of the obligation to protect and conserve 

biodiversity in relation to Fuller’s criteria of legality. This analysis helps to reveal the role formal 

features of law play in creating a sense of legal obligation, as explained in Brunnée and Toope’s 

international account.34 It also shows the mutual influence of international law and politics: both 

formal features of law and shared understandings are necessary to create practices of legality, or 

practices where international actors follow international law and feel bound by it. Moreover, the 

structural bias in favour of neoliberal development not only impedes the development of shared 

understandings on the obligation to protect and conserve biodiversity, but it also undermines the 

criteria of legality. This last part reveals that more work must be done to reach the full potential 

of the obligation to protect and conserve biodiversity. This work must begin with the recognition 

that embedded preferences in favour of natural resource exploitation, freedom of navigation and 

economic development undermine the obligation to prevent and conserve biodiversity, reducing 

it to an empty commitment. 

 

I- THE OBLIGATION TO PROTECT AND CONSERVE 

BIODIVERSITY 

This part analyzes the development of the obligation to protect and conserve biodiversity. There 

are two main ways to envisage this obligation. First, this obligation refers to the need to protect 

ecosystems as a whole, including various species and organisms as well as their interactions. 

Second, the obligation to protect and conserve biodiversity can imply the narrower obligation to 

protect specific species, which sometimes extends to their habitats and to non-target species. 

While there are international agreements aimed at protecting and conserving Arctic biodiversity 

and species, the body of law supporting this obligation is still underdeveloped compared to other 

areas of regulation, such as shipping. The international regulatory framework applicable to the 

                                                
34 See CHAPTER I and Jutta Brunnée & Stephen J Toope, Legitimacy and Legality in International Law: An 
Interactional Account (Cambridge: Cambridge University Press, 2010). 
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Arctic region is also fragmented, depending on the designation by states of protected areas or 

protecting specific species. , most of the agreements analyzed below have primarily focused on 

single species facing extinction in order to address overexploitation and to enable ongoing 

exploitation of these species. As one author points out, this approach to conservation has been 

palliative rather than preventive and precautionary.35 The first international agreement that gave 

rise to the obligation to protect and conserve species, the International Agreement for the 

Regulation of Whaling adopted in 1937,36 illustrates well that the focus has been on ensuring the 

recovery of stocks to maintain their exploitation, securing “the prosperity of the whaling 

industry”.37 The development of international environmental law in the 1970s and later in the 

1990s has hardly replaced this approach with an ecosystemic and precautionary view of 

biodiversity protection. With some exceptions, the language used as the basis for the obligation 

to protect and conserve biodiversity has been steered towards rational planning, management, 

optimum utilization, maximum sustainable yield and the conception of biodiversity and species 

as resources useful for economic development, in line with the neoliberal mode of 

governmentality. With the exception of the region subject to the OSPAR Convention,38 there is 

no legal framework applicable to the Arctic that would enable the development of the obligation 

to protect and conserve Arctic biodiversity in an ecosystemic manner. This situation may be 

contrasted with that in Antarctica, where the ATS has put in place an ecosystem approach and 

established conservation and scientific research as the main priorities for the region. 

 

A- The obligation to protect and conserve biodiversity 

Only a few international conventions and declarations support the obligation to protect and 

conserve biodiversity. The 1972 Stockholm Declaration is often presented as a foundational 

                                                
35 Arie Trouwborst, “International Nature Conservation Law and the Adaptation of Biodiversity to Climate Change: 
a Mismatch?” (2009) 21:3 J Envtl L 419 at 424. 
36 International Agreement for the Regulation of Whaling, (London), 8 June 1937, (1937) 190 LNTS 79 (entered into 
force 1 July 1937). 
37 Ibid at Preamble. 
38 Convention for the Protection of the Marine Environment of the North-East Atlantic, (Paris), 4 June 1974, (1974) 
13 ILM 352 (entered into force 5 October 1976) [OSPAR Convention]. 
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document of international environmental law.39 This declaration was the first to look at the 

environment from a global perspective, recognizing the obligation to safeguard ecosystems for 

present and future generations.40 The declaration could arguably provide the basis for an 

obligation to protect and conserve biodiversity. However, it looks at ecosystems from a 

neoliberal perspective. Indeed, there is an overall focus on management to achieve economic 

development.41 Development in economic terms is states’ priority and environmental policies 

should not adversely affect such development.42 The Stockholm Declaration also presents greater 

economic and social development as the way to “creat[e] conditions on earth that are necessary 

for the improvement of the quality of life.”43 It does not recognize that human economic and 

social development may in fact create the opposite and it refers to rational planning as the way to 

reconcile any conflict that may arise between development and the obligation to protect the 

environment.44 As for conservation, it should be achieved through management and planning 

“for economic development”.45 The main indication for what to consider in management to 

protect the environment is directed at pollution from toxic substances that may cause serious or 

irreversible damage to ecosystems.46  

Also adopted in 1972, the World Heritage Convention47 provides a framework for the protection 

of cultural and natural heritage. This convention enables states to protect natural heritage, which 

may include biological formations and threatened species’ habitats that have an “outstanding 

universal value from the point of view of science, conservation or natural beauty”.48 It is for each 

state to determine which site within its own territory has such value.49 The convention refers to 

the obligation to identify, protect, conserve, present and transmit to future generation natural 

heritage sites. According to the World Heritage Convention, states should adopt a general policy 

                                                
39 See especially Principle 1 Declaration of the United Nations Conference on the Human Environment, 
(Stockholm), 16 June 1972, UN Doc A/CONF/48\14\REV.1 [Stockholm Declaration]; see for e.g. Patricia Birnie, 
Alan Boyle & Catherine Redgwell, International Environmental Law, 3nd ed (Oxford: Oxford University Press, 
2009) at 48-49. 
40 Principle 2 Stockholm Declaration. 
41 Principles 2, 4 Stockholm Declaration. 
42 Principle 11 Stockholm Declaration; see also Principle 12 Preamble Stockholm Declaration. 
43 Principle 8 Stockholm Declaration. 
44 Principle 14 Stockholm Declaration. 
45 Principle 4 Stockholm Declaration. 
46 Principle 6 Stockholm Declaration. 
47 Convention for the Protection of the World Cultural and Natural Heritage, (Paris), 16 November 1972, 1037 
UNTS 151 (entered into force 17 December 1975) [World Heritage Convention]. 
48 Art 2 World Heritage Convention, see also Art 6. 
49 Art 3 World Heritage Convention. 
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and other measures, whether legal, administrative, scientific or technical, to identify, protect, 

conserve, present and rehabilitate if necessary the site at issue.50 The convention has established 

the World Heritage Committee, which is in charge of receiving states’ inventories of proposed 

sites to be included in the World Heritage List. The World Heritage Committee determines 

whether the sites meet the criteria for their inclusion on the list and keeps the inventory of 

cultural and natural heritage sites.51 Moreover, the committee can put a site on a World Heritage 

in Danger list, if it is threatened notably by “large-scale public or private projects or rapid urban 

or tourist development projects”52 and serious natural threats, but only for already listed sites.  

In 1982, the UNGA adopted the World Charter for Nature,53 which provides important 

guidelines supporting the obligation to protect and conserve biodiversity viewed in an 

ecosystemic manner. This document recognizes the value of life, “regardless of its worth to 

man”.54 It also acknowledges the impacts of human beings on natural resources and habitats, 

which require urgent measures to protect and conserve species and ecosystems for present and 

future generations.55 Such protection and conservation is not presented as an economic and social 

burden.  Rather, the charter explains that degradation of natural systems leads to breakdowns in 

economic, social and political institutions.56 The World Charter for Nature sets out broad 

principles, recognizing the intrinsic value of biodiversity, including all life forms and habitats.57 

It refers to the need to safeguard the habitats of all life forms to ensure their survival and 

specifies that special protection should be granted to unique land or sea areas or ecosystems and 

the habitats of rare or endangered species.58 The charter explicitly extends the obligation to 

protect and conserve biodiversity to areas beyond national jurisdiction.59 

While the World Charter for Nature refers to the need to “manage” natural resources, the focus 

is not on optimum utilization nor on the maximum amount that could be exploited without 

leading to the overexploitation of one resource. In line with an ecosystem approach, the charter 

                                                
50 Art 5 World Heritage Convention. 
51 Art 11 World Heritage Convention. 
52 Art 11(4) World Heritage Convention. 
53 World Charter for Nature, (New York), 28 October 1982, GA res 37/7, UN Doc A/37/51.  
54 Preamble World Charter for Nature. 
55 Ibid. 
56 Ibid. 
57 Principle 2 World Charter for Nature. 
58 Principles 2, 3 World Charter for Nature. 
59 Principle 21(e) World Charter for Nature. 
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refers to the concept of optimum sustainable productivity of ecosystems and species, the 

biological productivity and diversity and the natural capacity of regeneration, taking into account 

long-term and cumulative impacts.60 The obligation to protect and conserve biodiversity is 

presented as an integral part of the planning and implementation of social and economic 

development.61 With respect to development activities, the World Charter for Nature specifies 

that “activities which are likely to cause irreversible damage to nature shall be avoided” and that 

“activities which are likely to cause significant risk to nature shall be preceded by an exhaustive 

examination.”62 Interestingly, the World Charter for Nature puts the burden on proponents of 

activities that may pose significant risks to nature to demonstrate that the benefits outweigh 

potential damage to nature. When the adverse effects are not fully understood, the activity should 

not proceed.63 As a result, the approach taken in the charter supports the prohibition of activities 

even if it is not proven that they will result in severe and direct environmental damage. The 

benefit of the doubt is given to the environment, not to proponents of development activities. 

While the charter does not refer explicitly to the precautionary principle or approach, its terms 

are arguably compatible with such an approach. With respect to pollution, the World Charter for 

Nature states that the discharge of pollutants “shall be avoided”,64 instead of reduced or 

controlled as in most international environmental instruments. It also encourages the 

establishment of publicly available ecosystem inventories and monitoring activities.65 The 

obligation to protect and conserve biodiversity is not only expressed as a state obligation. The 

charter stresses the need for public participation and calls for public authorities, international 

organizations, individuals, NGOs and corporations to fulfil this obligation.66 

Adopted only a few months after the World Charter for Nature, UNCLOS67 takes a very different 

perspective on the obligation to protect and conserve biodiversity. As analyzed in Chapters II and 

III above, this convention is relevant for the obligation to prevent, reduce and control pollution 

from offshore oil and gas and shipping activities. An obligation to protect and conserve 

                                                
60 Principles 4, 8, 9, 10 World Charter for Nature. 
61 Principle 7 World Charter for Nature. 
62 Principle 11 World Charter for Nature; see also Principle 16. 
63 Principle 11 World Charter for Nature. 
64 Principle 12 World Charter for Nature. 
65 Principles 16, 19 World Charter for Nature. 
66 Principles 16, 21, 23 World Charter for Nature. 
67 United Nations Convention on the Law of the Sea, (Montego Bay), 10 December 1982, (1982) 21 ILM 1261 
(entered into force 16 November 1994) [UNCLOS]. 
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biodiversity could perhaps be derived from the general obligation to “protect and preserve the 

marine environment”68 set out in Part XII. However, Part XII focuses on preventing, reducing 

and controlling pollution from diverse sources, including from ships, seabed activities and land-

based activities. Only one provision refers to the need for states to take measures “to protect and 

preserve rare or fragile ecosystems as well as the habitat of depleted, threatened or endangered 

species and other forms of marine life.”69 UNCLOS also requires states to take measures to 

prevent, reduce and control intentional or accidental introduction of alien or new species that 

may cause significant and harmful changes to the marine environment.70 As a result, Part XII on 

the protection and preservation of the marine environment contains very few provisions relevant 

for the obligation to protect and conserve biodiversity.  

Part V on the EEZ and Part VII on the high seas contain the most detailed provisions on states’ 

role in protecting ecosystems. As previously seen in Chapters II and III, UNCLOS adopts an 

economic conception of the oceans, focusing on allocating rights to exploit natural resources.71 

This is well illustrated in the way the waters adjacent to the state up to 200 nautical miles is an 

exclusive “economic” zone, where coastal states have the sovereign right to explore and exploit 

natural resources, including non-sedentary living resources.72 The main “economic” resources 

are in fact fisheries and, far from adopting an ecosystem approach, UNCLOS provides detailed 

rules focussing on avoiding overexploitation. Sedentary species located on the seabed fall under 

states’ jurisdiction over the continental shelf.73 States have the right to exploit these resources, 

but there is no explicit correlative duty to conserve and manage those living resources as in Part 

V.74  

Part V underlines that coastal states have the obligation to conserve and manage natural 

resources.75 However, not only is the focus on species as “resources”, but the idea behind 

conservation is to manage living resources through allowable catch to avoid overexploitation and 

                                                
68 Art 192 UNCLOS. 
69 Art 194(5) UNCLOS. 
70 Art 196 UNCLOS. 
71 Barnaby J Feder, “A Legal Regime for the Arctic” (1976-1978) 6 Ecology LQ 785 at 787. 
72 Arts 56, 68 UNCLOS. 
73 Art 77 UNCLOS. 
74 But see Art 145(1)b) UNCLOS, which requires the Authority to adopt rules for “the protection and conservation of 
the natural resources of the Area and the prevention of damage to the flora and fauna of the marine environment”. 
75 Art 56 UNCLOS. 
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to produce the maximum sustainable yield.76 In determining this maximum sustainable yield, 

economic factors are expressly mentioned and lip service is paid to protecting ecosystems, as in 

the reference to need to take into account the interdependence of fishing stocks or species 

associated with harvested ones.77 In fact, the goal is not to protect and conserve marine 

biodiversity for present and future generations, but the “optimum utilization of the living 

resources”.78 The focus is thus on regulating the fishing industry in order to allow the greatest 

exploitation of fisheries, while avoiding overexploitation. States have to determine the allowable 

catch and adopt laws and regulations on the licensing of fishermen, fishing vessels and 

equipment, fishing seasons and areas, fish species and their size and age.79 Still in view of 

achieving “optimum utilization” of fisheries, states have to cooperate directly or through an 

international organization to coordinate their management of stocks of species associated with 

the EEZ of two or more states80 or in the case of highly migratory species listed in Annex I of 

UNCLOS.81 UNCLOS distinguishes between anadromous species, or species migrating from the 

sea to rivers to spawn, and catadromous species, being species that migrate from rivers as 

juvenile or maturing fish to the sea to spawn. The responsibility and “primary interest” for 

managing anadromous species belongs to the state where they originate, whereas catadromous 

species fall under the jurisdiction of the state where they spend the majority of their lives.82 

UNCLOS specifies that states or an international organization could further prohibit, limit or 

regulate the exploitation of marine mammals and that states should cooperate for their 

conservation, management and study.83 States can enforce their laws and regulations on the 

exploration, exploitation, conservation and management of living resources in the EEZ, which 

include the possibility of boarding, inspecting and arresting ships, but with the prompt release of 

these ships subject to a reasonable bound or security.84  

On the high seas, UNCLOS grants in Part VII the right to fish, subject to the duty to take 

measures or to cooperate with other states for the conservation and management of living 

                                                
76 Art 61 UNCLOS. 
77 Art 61 UNCLOS. 
78 Art 62(1) UNCLOS. 
79 Art 62(4) UNCLOS. 
80 Art 63 UNCLOS. 
81 Art 64 UNCLOS. 
82 Arts 66, 67 UNCLOS. 
83 Art 65 UNCLOS; see also Art 120 UNCLOS for the same principles applying to the high seas. 
84 Art 73 UNCLOS. 
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resources.85 Such cooperation is mandated when states’ “nationals exploit identical living 

resources, or different living resources in the same area”.86 As in the EEZ, the obligation to 

conserve is not viewed from an ecosystemic point of view, but is rather reduced to determining 

the allowable catch, based on the maximum sustainable yield. UNCLOS does refer to the duty to 

manage living resources based on the best scientific evidence available and taking into account 

the need to maintain or restore populations of harvested species, or species associated or 

dependent upon them. However, the maximum sustainable yield is also determined by relevant 

economic factors and not by the intrinsic biological limits of ecosystems.87 On the high seas, the 

flag state has the jurisdiction to enforce rules and standards on the conservation and management 

of living resources, subject to powers granted under a regional fisheries management 

organization (RFMO) or arrangement. Under the auspices of the Food and Agricultural 

Organization (FAO), the Agreement to Promote Compliance with International Conservation 

and Management Measures by Fishing Vessels on the High Seas (FAO Compliance 

Agreement)88 was adopted in 1993 to complement UNCLOS. This requires states to establish a 

system of information exchange and reporting and prohibits reflagging when a ship has 

undermined the effectiveness of international conservation and management measures.89     

The 1992 Rio Declaration90 has further reinforced the neoliberal bias in favour of economic 

development already present in the Stockholm Declaration. The declaration’s focus is on the 

right to development, in which the environment fulfils the needs of present and future 

generations.91 There is nevertheless a reference to states’ obligation to cooperate to “conserve, 

protect and restore the health and integrity of the Earth’s ecosystem”.92 Such cooperation should 

be achieved through common but differentiated responsibilities. This principle can be understood 

as a way to achieve equity.93 However, it also recognizes that developed states have significantly 

                                                
85 Arts 116, 117, 118 UNCLOS. 
86 Art 118 UNCLOS. 
87 Art 119 UNCLOS. 
88 (Rome), 24 November 1993, (1994) 33 ILM 968 (entered into force 24 April 2003) [FAO Compliance 
Agreement]. 
89 See Arts III, IV FAO Compliance Agreement. 
90 Declaration of the United Nations Conference on Environment and Development, (Rio de Janeiro), 14 June 1992, 
(1992) 31 ILM 876 [Rio Declaration]. 
91 Principle 3 Rio Declaration; see also Principle 4 Rio Declaration.  
92 Principle 7 Rio Declaration. 
93 Dinah Shelton, “Equity” in Daniel Bodansky, Jutta Brunnée & Ellen Hey (eds), Oxford Handbook of International 
Environmental Law (Oxford University Press, 2007) 639. 
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contributed to environmental degradation through their development according to the capitalist 

industrial model. The common but differentiated responsibility principle does not challenge the 

capitalist industrial model as the way to achieve economic development. Unlike the World 

Charter for Nature, the degradation of natural systems is not recognized as contributing to 

breakdowns in economic, social and political institutions. Rather, the Rio Declaration presents 

economic development as the way “to better address the problems of environmental 

degradation”.94 This leaves one with the impression that significantly contributing to 

environmental damage is inevitable and even necessary, hiding the fact that the choice of the 

capitalist industrial model remains a choice. Further reinforcing the neoliberal bias are the 

priority given to an “international economic system that would lead to economic growth and 

sustainable development”,95 the focus on the economic aspects of environmental degradation, 

with the concept of environmental costs and the use of economic instruments,96 and the need for 

environmental measures to not distort international trade and investment.97 Even the recognition 

of the precautionary approach takes on an economic aspect, where “cost-effective” measures can 

be taken to prevent serious or irreversible environmental damage in the context of scientific 

uncertainty.98  

Adopted in 1992 during the UN Conference on the Human Environment that also gave rise to the 

Rio Declaration, the CBD is the main international convention that codifies the obligation to 

protect and conserve biodiversity.99 Its stated objective is to pursue “the conservation of 

biological diversity, the sustainable use of its components and the fair and equitable sharing of 

the benefits arising out of the utilization of genetic resources.”100 As a result, the CBD aims at 

protecting all living organisms, including species and their ecosystems, and to maintain 

                                                
94 Principle 12 Rio Declaration. 
95 Principle 12 Rio Declaration. 
96 Principle 16 Rio Declaration. 
97 Principles 12, 16 Rio Declaration. 
98 Principle 15 Rio Declaration. 
99 Two protocols have been adopted under the CBD, but are not specifically relevant to the obligation to protect and 
conserve biodiversity in the Arctic context; Cartagena Protocol on Biosafety to the Convention on Biological 
Diversity, (Cartagena), 29 January 2000, (2000) 39 ILM 1027 (entered into force 11 September 2003) [Cartagena 
Protocol]; Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising 
from their Utilization to the Convention on Biological Diversity, Nagoya, 29 October 2010, UN Doc 
UNEP/CBD/COP/DEC/X/1 (not in force). 
100 Art 1 CBD. 



 

 

 

312 

variability among these organisms.101 The CBD recognizes that there is an intrinsic value to 

biological diversity, not only for its social, economic and cultural value, but also for its 

ecological and genetic contribution to the biosphere and evolution.102 This recognition of the 

intrinsic value of biological diversity is reflected in the distinction the CBD makes between 

biological diversity and biological “resources”, the latter having “a use or value for humanity”.103 

In other words, the CBD refers to the obligation to protect and conserve biodiversity not only to 

protect a resource for its maximum exploitation. It also recognizes that conserving biological 

diversity is a concern of humankind.104  

The CBD acknowledges states’ rights to exploit their natural resources, including genetic 

resources, in accordance with their own environmental policies.105 It requires states to cooperate 

to achieve conservation and sustainable use of biological diversity,106 sustainable use being 

understood as the use of a biological resource that will not lead to “the long-term decline of 

biological diversity”.107 This obligation extends to areas beyond national jurisdiction.108 

However, the CBD provides only very general obligations to protect and conserve biodiversity. 

Indeed, states must develop strategies, plans or programs, legislation, or must include in current 

domestic governance and regulatory systems measures for the conservation and sustainable use 

of biological diversity.109 The CBD refers to the need for states, “as far as possible and as 

appropriate”, to identify and monitor components of biological diversity, including ecosystems, 

habitats and species, important for conservation and sustainable use and activities that may 

adversely impact those components.110 Of relevance in the Arctic context, the CBD suggests that 

importance should be given to threatened species, unique habitats and ecosystems or habitats and 

ecosystems necessary for migratory species.111 With respect to in-situ conservation, the CBD 

encourages the establishment of a system of protected areas, which include regulatory and policy 

measures, including economic and social incentives. The measures should focus on biological 

                                                
101 See the definition of “biological diversity” Art 2 CBD. 
102 Preamble CBD. 
103 See the definition of “biological resources” Art 2 CBD. 
104 Preamble CBD. 
105 Arts 3, 15 CBD. 
106 Art 5 CBD. 
107 See the definition of “sustainable use” Art 2 CBD.  
108 Art 4 CBD. 
109 Art 6 CBD. 
110 Art 7, Annex I CBD. 
111 Annex I CBD. 
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diversity conservation, rehabilitation and restoration of degraded ecosystems, recovery of 

threatened species and prevention, control and eradication of alien or invasive species.112 To 

ensure the protection of designated areas, the CBD refers to the need to “[p]romote 

environmentally sound and sustainable development in areas adjacent to protected areas.”113 The 

convention also encourages ex-situ conservation to complete in-situ conservation, asking states 

to adopt measures that contribute, among other things, to recovery and rehabilitation of 

threatened species.114 With respect to sustainable use, the CBD envisages the obligation to 

protect and conserve biological diversity as implying that biological resources can be used, even 

in protected areas.115 It specifically refers to the need to integrate the two considerations of 

conservation and sustainable use and stipulates that states should take account of traditional 

cultural practices that are compatible with these two considerations.116  

The obligation to protect and conserve biodiversity also includes the promotion of research and 

training, including with respect to traditional knowledge, as well as public education to raise 

awareness of the importance of biological diversity conservation.117 Moreover, the CBD refers to 

procedural obligations in the context of development activities analyzed in the context of Chapter 

II, which include the need to conduct environmental assessments prior to projects, programs and 

policies, to cooperate in environmental assessments when there is a risk of adverse 

transboundary effects on biodiversity, to notify other states of imminent threat or actual damage 

to biodiversity and to promote national arrangements for emergency responses.118 Cooperation 

among states is encouraged for the exchange of information and with respect to technical and 

scientific matters.119  

In line with the focus on the right to development, the CBD subordinates the obligation to protect 

and conserve biodiversity to economic and social development and poverty eradication, which 

                                                
112 Art 8 CBD; for economic and social incentives, see Art 11 CBD. 
113 Art 8(e) CBD. 
114 Art 9 CBD. 
115 See Art 8(c), (i) CBD. 
116 Arts 8(j), 10 CBD. 
117 Arts 12, 13 CBD. 
118 Art 14 CBD; see also CHAPTER II, Preparedness and response standards and D- Environmental assessments for 
these procedural components as part of the obligation to prevent, reduce and control pollution from offshore oil and 
gas activities. 
119 Arts 17, 18, 20, 21 CBD. 
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are “overriding priorities”120 of developing countries, leaving the impression that environmental 

protection is a burden on this development, rather than a necessary condition underpinning 

economic, social and political institutions, as presented in the World Charter for Nature. 

Furthermore, the CBD states that its provisions do not affect rights and obligations under 

international agreements, including on the law of the sea.121 This substantially narrows the 

potential scope of the obligation to protect and conserve biodiversity, since UNCLOS favours an 

economic approach to oceans and supports “optimum utilization” rather than “sustainable use” 

with a view to maximizing the exploitation of natural resources and allowing shipping activities 

to the greatest extent. 

The OSPAR Convention is an example of a regional regulatory framework adopting an 

ecosystem approach to oceans, combining and adapting the obligations under the CBD and 

UNCLOS in the regional context. This agreement to which some Arctic states, namely Denmark, 

Finland, Iceland and Norway, are parties, focuses on preventing and eliminating pollution from 

land-based sources, dumping and incineration and offshore oil and gas installations.122 It also 

significantly contributes to codifying in the regional context the obligation to protect and 

conserve biodiversity, recognizing the need to protect marine areas from human activities having 

adverse environmental impacts, conserve marine ecosystems and restore marine areas “when 

practicable”.123 Adopted in 1998, six years after the convention, Annex V to the OSPAR 

Convention is dedicated to the “protection and conservation of ecosystems and biological 

diversity of the maritime areas”.124 This annex explicitly refers to the obligation under the CBD 

to develop plans, programs and other measures for the conservation and sustainable use of 

biological diversity and to cooperate at the regional level.125 While the OSPAR Convention 

mostly restates states’ obligation under the CBD, it has put in place the OSPAR Commission,126 

which has the mandate to develop with member states “protective, conservation, restorative or 

precautionary measures related to specific areas or sites or related to particular species or 

                                                
120 20(4) CBD; see also Preamble CBD. 
121 Art 22 CBD. 
122 See Art 2, Annexes I, II, III, OSPAR Convention.  
123 Art 2 OSPAR Convention; see also Art 2 of Annex V OSPAR Convention. 
124 Title of Annex V OSPAR Convention. 
125 Art 2 of Annex V OSPAR Convention. 
126 Arts 10, 13 OSPAR Convention. 
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habitats.”127 While the OSPAR Convention relies on an integrated ecosystem approach,128 it 

leaves outside its scope the management of fisheries.129 Moreover, it does not have the power to 

regulate shipping. The convention recognizes that the obligation to protect and conserve 

biodiversity may affect maritime transport and that the adoption of protective measures may 

require the designation under the IMO’s instruments of certain areas as special areas or PSSA.130 

Also linked to the obligation to protect and conserve biodiversity, the OSPAR Convention has 

enacted Annex IV on “the assessment of the quality of the marine environment”. This annex 

requires states to cooperate to carry out environmental assessments and monitoring programs.131  

 

B-  The obligation to protect and conserve specific species 

The obligation to protect and conserve biodiversity can be understood more narrowly as the 

obligation to protect certain species. Whaling was the first activity subject to international 

regulations to protect a species from becoming extinct. The focus of this regulatory framework 

has not been on habitat conservation or the protection of whales as part of ecosystems. The 

International Agreement for the Regulation of Whaling adopted in 1937 prohibited the harvesting 

of certain whale species, namely the gray and right whales, and regulated the conditions under 

which other whales could be taken. The International Convention for the Regulation of Whaling 

(Whaling Convention)132 adopted in 1946 superseded that earlier regulatory framework. The 

convention’s stated focus is to restore the “optimum level of whale stocks… without causing 

widespread economic and nutritional distress.”133 While this convention has evolved to prohibit 

commercial whaling, the agreement was initially aimed at fulfilling the obligation to protect and 

conserve whales to “make possible the orderly development of the whaling industry”.134 The 

Whaling Convention established the IWC.135 This organization has a mandate to promote, 

                                                
127 Art 2(ii) of Annex V OSPAR Convention. 
128 Art 2(iv) of Annex V OSPAR Convention. 
129 Art 4(1) of Annex V OSPAR Convention. 
130 Art 4(2) of Annex V OSPAR Convention; on special areas and PSSA designation for the Arctic region, see 
CHAPTER III on shipping activities. 
131 Art 2 of Annex IV OSPAR Convention. 
132 (Washington), 2 December 1946, 161 UNTS 72 (entered into force 10 November 1948) [Whaling Convention]. 
133 Preamble Whaling Convention. 
134 Preamble Whaling Convention. 
135 Art III Whaling Convention. 
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collect, organize and disseminate information, including studies and investigations, on the 

conditions and population sizes of whales and on best practices to maintain and increase whale 

stocks.136 The IWC can regulate whaling for the objectives of “conservation, development, and 

optimum utilization of the whale resources”.137 Such regulation should be based on scientific 

findings and environmental concerns, but also on the “interests of the consumers of whale 

products and the whaling industry”.138 The IWC regulates whaling through a schedule where it 

specifies the whale species protected, the time, location, methods and equipment, size and age 

restrictions and allowable catch per season.139 However, states can object to the Schedule’s 

amendments.140 The IWC can also make recommendations on matters relating to the 

convention.141  

In 1982, the IWC established a moratorium on commercial whaling starting in 1985-1986. This 

moratorium is still effective.142 The Schedule sets regulations for subsistence whaling. Among 

the whale species present in the Arctic that are subject to catch limits for subsistence whaling are 

the bowhead, minke, gray, fin and humpback whales.143 The Arctic states that benefit from these 

quotas are primarily Greenland, but also the Russian Federation and the United States. While the 

Schedule to the Whaling Convention prohibits or restricts the taking of whales, the convention 

establishes an important exception authorizing the taking of whales for scientific research.144 The 

use of this exception by Japan to support its large-scale whaling program is at issue in the 

Whaling in the Antarctic case145 currently before the ICJ. To fulfil their obligation, states have to 

set permits authorizing the taking of whales, keep statistics of whale takings, whether legal or 

illegal, and report this information to the ICW.146    

                                                
136 Art IV Whaling Convention. 
137 Art V(2) Whaling Convention. 
138 Art V(2) Whaling Convention. 
139 Art V(1) Whaling Convention. 
140 Art V(3) Whaling Convention. 
141 Art VI Whaling Convention. 
142 Art 10(e) of Schedule Whaling Convention. 
143 Schedule, as amended by the Commission at the 64th Annual Meeting, Panama City, Panama, July 2012; see also 
IWC, “Catch Limits and Catches Taken” online: <http://iwc.int/catches>. 
144 Art VIII Whaling Convention. 
145 (Australia v Japan: New Zealand intervening), Application Instituting Proceedings, 2010 ICJ General List No 
148, online: <http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=64&case=148&code=aj&p3=0>. 
146 Art IX and Schedule Whaling Convention; see also Art VIII Whaling Convention for the exception for scientific 
purposes. 
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Adopted in 1971, the Convention on Wetlands of International Importance Especially as 

Waterfowl Habitat (Ramsar Convention)147 is the first international convention to protect species 

through their habitats. As its title indicates, it focuses on wetlands as habitats to waterfowl. The 

Ramsar Convention refers to states’ “international responsibilities for the conservation, 

management and wise use of migratory stocks of waterfowl.”148 These responsibilities include 

the conservation of wetlands and waterfowl through the creation of nature reserves in wetlands 

and the management of waterfowl populations in order to increase their numbers.149 While 

focussing on wetlands as habitats to waterfowl, the Ramsar Convention also encourages states to 

conserve wetlands in general.150 To do so, it requires the designation of protected wetlands 

according to “their international significance in terms of ecology, botany, zoology, limnology or 

hydrology”.151 States have to add at least one wetland site to the convention’s list when 

becoming a party.152 A state can delete or restrict the boundary of a wetland on a list, but only 

because of urgent national interests and the state should “as far as possible compensate for any 

loss of wetland resources”,153 including through designating a new area for protection.154 States 

have to ensure that information is available through the designated national authority on the 

ecological status of a wetland on the list.155 The Ramsar Convention encourages cooperation 

among states for wetlands extending beyond the borders of a single state.156  

The Agreement on the Conservation of Polar Bears (Polar Bears Agreement)157 is the first 

international convention to have been adopted among a group of Arctic states, namely Canada, 

Denmark, Norway, the United States and the former Soviet Union. This 1973 agreement was 

adopted following evidence in the 1960s that polar bear populations were endangered due to 

                                                
147 Convention on Wetlands of International Importance Especially as Waterfowl Habitat, (Ramsar), 2 February 
1971, (1971) 11 ILM 969 (entered into force 21 December 1975) [Ramsar Convention].  
148 Art 2(6) Ramsar Convention. 
149 Arts 4(1), 4(4) Ramsar Convention. 
150 Art 3 Ramsar Convention. 
151 Art 2(2) Ramsar Convention. 
152 Art 2(4) Ramsar Convention. 
153 Art 4(2) Ramsar Convention. 
154 Art 2(5) Ramsar Convention.  
155 Art 3(2) Ramsar Convention. 
156 Art 5 Ramsar Convention. 
157 Agreement on the Conservation of Polar Bears, (Oslo), 15 November 1973, (1974) 13 ILM 13 (entered into force 
26 May 1976). 
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overharvesting.158 The agreement portrays the polar bear as “a significant resource” for the 

Arctic region.159 It prohibits the taking of polar bears, except for scientific or conservation 

purposes, or to prevent serious disturbances to the management of other living resources.160 

There is also an exception if nationals harvest polar bears through traditional means.161 Polar 

bears’ skins may be sold commercially when the taking is for scientific purposes or traditional 

harvesting.162 To fulfil their obligation to protect and conserve polar bears, the parties have to 

“take appropriate action”, including the adoption and enforcement of domestic legislation, the 

protection of bears’ ecosystems and the management of polar bear populations based on best 

available scientific data.163 In accordance with the need to make decisions on the best available 

scientific data, the Polar Bears Agreement requires states to conduct national research programs 

on polar bears and to coordinate “as appropriate” these programs with other states.164   

Also adopted in 1973, the Convention on International Trade in Endangered Species of Wild 

Fauna and Flora (CITES)165 does not directly protect species and their habitats. However, as the 

convention recognizes, the strict regulation of trade in certain species contributes to preventing 

their overexploitation and, as a result, favours their protection.166 This convention establishes a 

list of species threatened with extinction (Appendix I), species that may become extinct if not 

subject to strict trade regulation (Appendix II) and species subject to domestic trade regulations 

to prevent or restrict exploitation (Appendix III).167 Only a few Arctic species are listed in the 

appendices, namely the polar bear in Appendix II and the walrus in Appendix III for Canadian 

trade restrictions.168 

CITES does not prohibit the importation or exportation of listed species, but requires that their 

trade be accompanied by import and export permits and certificates. These permits and 

                                                
158 Colette de Roo et al, Background Paper: Environmental Governance in the Marine Arctic (Arctic 
TRANSFORM, 4 September 2008) online: <arctic-transform.org> at 20. 
159 Preamble Polar Bears Agreement. 
160 Arts I, III Polar Bears Agreement. 
161 Art III(d)(e) and see also Art IV Polar Bears Agreement on the prohibition of the use of aircraft and large 
motorized vessels for the taking of polar bears.  
162 Art III(2) Polar Bears Agreement. 
163 Arts II, VI Polar Bears Agreement. 
164 Art VII Polar Bears Agreement. 
165 (Washington), 2 March 1973, (1973) 13 ILM 1088 (entered into force 1 July 1975) [CITES]. 
166 Preamble CITES. 
167 Art II CITES. 
168 CITES, “CITES-Listed Species Database”, online: <http://www.cites.org/eng/resources/species.html>. 
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certificates should notably attest for Appendices I and II species that the import or import will 

not be detrimental to the survival of the species, that it complies with domestic law and 

regulations and that the import is not “for primarily commercial purposes”.169 For Appendix III 

species, a permit or certificate should attest that the import or export of a species does not 

contravene domestic laws and regulations for the protection of flora and fauna.170 CITES 

provides some exceptions to the requirements for import and export permits and certificates.171 

Moreover, for marine species in Appendix II, states parties to international agreements aimed at 

protecting these species, such as in the Whaling Convention, only have to provide a certificate 

attesting that the marine species was taken in accordance with the international agreement.172 

States have to designate scientific and management authorities in charge of issuing and 

reviewing information in order to issue permits and certificates.173 States are required to enforce 

the convention’s provisions and to prohibit trade in species in contravention of the permit and 

certificate regulatory scheme.174 States can trade with non-parties, but species in Appendices I, II 

and III should be subject to “comparable documentation […] which substantially conforms with 

the [permit and certificate] requirements.”175  

Adopted in 1979, the Convention on the Conservation of Migratory Species of Wild Animals 

(CMS)176 focuses on the protection and conservation of migratory species, which cross diverse 

national boundaries through their life cycle. The CMS recognizes the value of wild animals, 

whether economic, social, environmental, ecological or genetic.177 It establishes a list of 

“endangered” migratory species in Appendix I and a list of species “which have an unfavourable 

conservation status and which require international agreements” in Appendix II. An 

unfavourable conservation status means that a migratory species cannot maintain itself on a long-

term basis or that there is, or will be in the foreseeable future, insufficient habitat to maintain the 

                                                
169 Arts III, IV CITES; see also Art VI CITES on the forms permits and certificates should take.  
170 Art V CITES see also Art VI CITES on the forms permits and certificates should take.  
171 Including when trade in species results from a non-commercial loan, donation or exchange between scientists or 
scientific institutions, if specimens are travelling with a zoo, circus or travelling exhibition; Art VII CITES. 
172 Art XIV(4) CITES. 
173 Art IX CITES. 
174 Art VIII CITES. 
175 Art X CITES. 
176 Convention on the Conservation of Migratory Species of Wild Animals, (Bonn), 23 June 1979, (1980) 19 ILM 15 
(entered into force 1 November 1983) [CMS]. 
177 Preamble CMS. 
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species.178 Appendices I and II are not mutually exclusive and species can be listed under both 

appendices.179 While member states determine the species to be included in Appendices I and II, 

the convention enabled the conference of the parties to create a Scientific Council, which has the 

power to provide advice on scientific matters, including recommendations on the species that 

should be included in the two appendices.180 Among the Arctic species in Appendix I are the 

bowhead and humpback whales. In Appendices I and II are the red knot, as well as the fin and 

sperm whales. In Appendix II are the beluga, narwhal and orca whales, as well as the common 

eider and the barnacle goose.181 

The CMS sets out broad obligations, including obligations to pay “special attention” to migratory 

species that have an unfavourable conservation status, take “appropriate and necessary steps to 

conserve such species and their habitat”,182 and to avoid allowing them to become endangered.183 

Appendices I and II mention range states for each migratory species. Under Appendix I, ranges 

states “shall endeavour” to provide immediate protection to endangered migratory species.184 

Such protection requires states to conserve and restore endangered migratory species’ habitats, to 

control or eliminate the introduction of already introduced exotic species and “to prevent, 

remove, compensate for or minimize, as appropriate, the adverse effects of activities that 

seriously impede or prevent the migration of the species.”185 The CMS also prohibits the taking 

of Appendix I migratory species, except for scientific purposes, for enhancing the propagation or 

survival of the species, for traditional subsistence, or due to extraordinary circumstances.186 For 

species listed in Appendix II, states “shall endeavour” to conclude agreements on the 

conservation and management of these species.187 Among the elements that should be part of 

these agreements are the identification of the migratory species and their migration routes, 

periodic reviews of the conservation status of the species, the promotion of research on ecology 

and population dynamics, exchange of information and public education and awareness. The 

                                                
178 Art I c), d) CMS. 
179 Art 2 of Appendix II CMS. 
180 Art VIII CMS. 
181 CMS, “List of Common Names, CMS Appendices I and II”, February 2012, online: 
<http://www.cms.int/pdf/en/CMS_Species_6lng.pdf>. 
182 Art II CMS. 
183 Ibid. 
184 Art II 3) b) CMS. 
185 Art III CMS. 
186 Art III 5) CMS. 
187 Art II 3) c), IV CMS. 
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CMS mentions the need for agreements on Appendix II species to designate a domestic authority 

in charge of implementing and monitoring effectiveness. As for the protective measures, 

agreements required under Appendix II should, “where appropriate and feasible”, put in place 

and coordinate conservation, management and restoration plans for the species and habitats.188 

Such coordination might include the establishment of habitat networks, the elimination of or 

compensation for obstacles to migration, the prevention, reduction and control of harmful 

substances released in migratory species’ habitats and the establishment of measures based on 

“sound ecological principles” for the taking of migratory species in Appendix II.189 The 

Scientific Council has also the power to make recommendations on the conservation and 

management measures that states should adopt through their agreements.190  

More than ten years after the adoption of UNCLOS, the UNGA adopted in 1995 the Agreement 

for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea 

of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks 

and Highly Migratory Fish Stocks (UN Fish Stocks Agreement).191 This agreement was adopted 

following the collapse of many fish stocks due to overexploitation. Among the problems the 

agreement identifies and attempts to remediate are: 

[…] unregulated fishing, over-capitalization, excessive fleet size, vessel 
reflagging to escape controls, insufficiently selective gear, unreliable databases 
and lack of sufficient cooperation between [s]tates.192 

The UN Fish Stocks Agreement recognizes the need for a long-term look at fisheries 

management to protect and conserve fish stocks, as well as marine ecosystems and 

biodiversity.193 In fact, its stated objective is “to ensure the long-term conservation and 

sustainable use of straddling fish stocks and highly migratory fish stocks.”194 It focuses on 

establishing conservation and management measures, including RFMOs or similar arrangements, 

                                                
188 Art V CMS. 
189 Ibid. 
190 Art VIII  (5) CMS. 
191 United Nations Agreement for the Implementation of the Provisions of the United Nations Convention on the Law 
of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly 
Migratory Fish Stocks, (New York), 4 August 1995, (1995) 34 ILM 1542 (entered into force 11 December 2001) 
[UN Fish Stocks Agreement]. 
192 Preamble UN Fish Stocks Agreement. 
193 Ibid. 
194 Art 2 UN Fish Stocks Agreement. 
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for areas beyond national jurisdiction.195 Coastal states should also apply mutatis mutandis the 

general principles for conservation and management of straddling and highly migratory fish 

stocks to areas under national jurisdiction.196 The UN Fish Stocks Agreement requires coastal 

states and states fishing on the high seas to adopt measures ensuring the long-term sustainability 

of straddling and highly migratory fish stocks, in accordance with a precautionary approach.197 In 

applying the precautionary approach, states can take into account uncertainties concerning the 

specific conditions of the stock, but also “existing and predicted oceanic, environmental and 

socio-economic conditions”.198 While referring to sustainable use, the UN Fish Stocks Agreement 

focuses on the management of fish stocks for their optimum utilization in accordance with the 

maximum sustainable yield, which is determined using environmental and economic factors as in 

UNCLOS.199 Nevertheless, it accords greater attention than does UNCLOS to protecting 

biodiversity. For example, states have to assess the impacts not only of fishing, but also of other 

human activities and environmental factors for managing target fish stocks. Moreover, protective 

measures should focus on the target stock and on other species of the same ecosystems.200  

To protect and conserve straddling and highly migratory fish stocks, coastal states and states 

fishing on the high seas should cooperate to agree on common measures to ensure the 

conservation and optimum utilization of these stocks.201 Such cooperation should notably take 

the form of an RFMO or arrangement for particular straddling and highly migratory fish 

stocks.202 Such conservation and management organizations or arrangements should be created 

for straddling or highly migratory fish stocks that are under the threat of overexploitation or 

when new fisheries are developed.203 When there is already an RFMO or arrangement, states 

should become parties and contribute to strengthening such organization or arrangement.204  

                                                
195 Art 3 UN Fish Stocks Agreement. 
196 Ibid. 
197 Art 5 UN Fish Stocks Agreement; on the precautionary approach, see Art 6 and Annex II UN Fish Stock 
Agreement. 
198 Art 6 (3) c) UN Fish Stocks Agreement. 
199 Art 5 UN Fish Stocks Agreement. 
200 Art 5 UN Fish Stocks Agreement. 
201 Art 7 UN Fish Stocks Agreement. 
202 Arts 8(5), 8(1) UN Fish Stocks Agreement. 
203 Art 8 (2) UN Fish Stocks Agreement. 
204 Arts 8, 9, 13 UN Fish Stocks Agreement. 
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The RFMO or regional arrangement has the function of allowing states to agree on conservation 

and management measures to ensure the long-term sustainability of straddling and highly 

migratory fish stocks and the allocation of allowable catch. Furthermore, states under the 

auspices of the regional institution should adopt and apply “generally recommended international 

minimum standards for the responsible conduct of fishing operation”.205 The organization or 

arrangement has also to gather and disseminate information and best scientific evidence on the 

status of the stocks and fishing impacts on non-target, associated or dependent species.206 States 

should consider the establishment of a scientific committee to provide scientific advice to the 

RFMO or regional arrangement.207 States should agree through the regional institution on catch 

reporting and verification standards, as well as on surveillance and enforcement measures.208 The 

UN Fish Stocks Agreement specifies that the decision-making process at the regional institution 

should be transparent.209 Only states parties to the RFMO or arrangement can have access to the 

fisheries in the given area.210 Moreover, the agreement stresses that a state not party to these 

institutions or that does not apply the conservation and management measures established 

through the regional institution “is not discharged from the obligation to cooperate”211 under 

UNCLOS and the UN Fish Stocks Agreement.  

In accordance with UNCLOS, flag states are primarily responsible for ensuring that ships comply 

with regional conservation and management measures, including through licences, authorizations 

and permits, inspections and surveillance and enforcement and institution of proceedings.212 The 

UN Fish Stocks Agreement goes beyond UNCLOS in recognizing the possibility for states parties 

to the RFMOs or arrangements to board and inspect ships on the high seas subject to 

conservation and management measures.213 While the flag state remains responsible for taking 

enforcement measures following an inspection, other states may take enforcement measures 

when “there are clear grounds for believing that a vessel has committed a serious violation, and 

                                                
205 Art 10 c) UN Fish Stocks Agreement. 
206 Art 10 d), f) g), 14 and Annex I UN Fish Stocks Agreement. 
207 Art 9(1) d) UN Fish Stocks Agreement. 
208 Arts 10 e) h), 14, 20(1) (4) UN Fish Stocks Agreement. 
209 Art 12 UN Fish Stocks Agreement. 
210 Arts 8(4), 17(2), (4), 33(2) UN Fish Stocks Agreement. 
211 Art 17 (1) UN Fish Stocks Agreement; see also Art 33(1) UN Fish Stocks Agreement. 
212 Arts 18, 19 UN Fish Stocks Agreement; see also 20(6) UN Fish Stocks Agreement. 
213 Arts 20(7), 21, 22 UN Fish Stocks Agreement. 
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the flag [s]tate has either failed to respond or failed to take action”.214 A serious violation 

includes fishing without a required licence, authorization or permit, failing to follow the catch 

reporting requirements, fishing in a closed area or during a closed season, or fishing contrary to 

established quotas or moratori, or using prohibited fishing gear.215 Port states also have 

jurisdiction to ensure compliance with the conservation and management measures for straddling 

or highly migratory fish stocks, such as through inspections at offshore terminals.216 

 

C- The obligation to protect and conserve biodiversity in the Antarctic 

context 

The ATS has established since 1959 a regulatory framework governing the Antarctic region. The 

Antarctic Treaty,217 which is the founding legal document of the ATS, was primarily aimed at 

ensuring that the region south of 60° South Latitude would be used for peaceful purposes only.218 

The main goal was to freeze states’ jurisdictional claims on the region and promote cooperation 

for scientific research.219 The idea of protecting the Antarctic environment did not therefore drive 

the adoption of this agreement. In fact, the treaty barely mentions the obligation to protect and 

conserve biodiversity or the environment generally. The Treaty prohibits nuclear explosions and 

the disposal of radioactive wastes,220 and requires the parties to consult and develop measures for 

the “preservation and conservation of living resources in Antarctica”.221 But unlike in the Arctic 

region, there has been a progressive legal development from broad measures to protect and 

conserve species to the adoption of a true ecosystem approach and the creation of a natural 

reserve in 1991. 

The need for states to develop measures to preserve and conserve living resources followed suit 

in 1964 through the adoption of the Agreed Measures for the Conservation of Antarctic Fauna 

                                                
214 Art 21(8) UN Fish Stocks Agreement. 
215 Art 21(11) UN Fish Stocks Agreement. 
216 Art 23 UN Fish Stocks Agreement. 
217 (Washington DC), 1 December 1959, 402 UNTS 71 (entered into force 23 June 1961). 
218 Arts I, VI Antarctic Treaty. 
219 Art II Antarctic Treaty. 
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and Flora (Fauna and Flora Agreed Measures).222 Considering the status of international 

environmental law at the time of their adoption, the Fauna and Flora Agreed Measures 

contained very advanced protection and conservation measures for mammals, birds and plants 

indigenous or occurring in the Antarctic region, except whales.223 They prohibit the “killing, 

wounding, capturing or molesting” of mammals or birds, except under a permit.224 The permits 

could be granted only if the species taken could be replaced through natural reproduction in the 

following breeding season and if the “variability” in species and integrity of its ecosystem is 

maintained.225 While the language of biological diversity had not yet emerged at the time, the 

Fauna and Flora Agreed Measures clearly recognize that protection does not only imply 

avoiding overexploitation. Moreover, the Fauna and Flora Agreed Measures were the first 

international agreements to introduce the idea of protected areas, subject to stricter regulations to 

protect species and ecosystems.226 To further preserve and conserve flora and fauna, the Fauna 

and Flora Agreed Measures prohibit the introduction of alien species into the Antarctic region, 

except if a permit is granted and under certain conditions.227 They also require states to minimize 

human harmful interference with fauna and provide a list of what is considered a harmful 

interference.228 Taking steps to alleviate pollution in waters adjacent to the coast and ice shelves 

is also part of the obligation to preserve and conserve flora and fauna.229 To fulfil their 

obligation, states have to inform members of expeditions of the measures applicable to the 

Antarctic.230 The Fauna and Flora Agreed Measures also mandate cooperation in the exchange 

of information on the number of species taken, the status of birds and mammals and also to 

determine whether Antarctic species need special protection and what the number that could be 

taken pursuant to a permit should be.231 

                                                
222 (Brussels), 2 June 1964, ATCM III, No VIII (entered into force 1 November 1982) [Fauna and Flora Agreed 
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223 Art II Fauna and Flora Agreed Measures. 
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In 1980, the Convention on the Conservation of Antarctic Marine Living Resources 

(CCAMLR)232 was adopted in order to take a comprehensive approach to marine ecosystems 

surrounding Antarctica.233 It recognizes that increased knowledge on marine ecosystems is 

necessary to inform decisions to harvest Antarctic marine resources.234 The CCAMLR’s objective 

is to ensure the conservation of Antarctic marine living resources, which includes their “rational 

use”.235 The convention does not define this term, but states are required to conduct harvesting 

activities according to “principles of conservation”. These principles encompass that of 

maintaining the target species’ greatest net annual increment, which is similar to the idea of 

maximum sustainable yield as used in the UN Fish Stocks Agreement. Like this agreement, the 

CCAMLR refers to the need to take account of dependent and associated species and the effects 

of associated activities and environmental factors in managing the harvested species.236 Unlike 

UNCLOS and the UN Fish Stocks Agreement, it does not refer to economic factors as relevant for 

determining the allowable catch. Moreover, the CCAMLR applies to all living organisms and not 

only straddling and highly migratory fish stocks.237 The CCAMLR reiterates states’ obligations 

under the Antarctic Treaty and the Fauna and Flora Agreed Measures,238 and specifies that 

measures taken under the CCAMLR should be compatible with the Whaling Convention and the 

Antarctic Seals Convention.239  

The CCAMLR establishes a commission to give effect to the conservation objective and 

principles.240 The Commission can identify conservation measures that states should adopt, 

including designating specific species or areas that need protection, or the time, location, 

methods and equipment, age, size and sex restrictions and allowable catch per season for 

harvested resources.241 The Commission’s functions also include facilitating research and 

                                                
232 (Canberra), 20 May 1980, 19 ILM 837 (entered into force 7 April 1982) [CCAMLR]. 
233 Art 1(3) CCAMLR; see also the Convention for the Conservation of Antarctic Seals, (London), 1 June 1972, 
(1972) 11 ILM 251 (entered into force 11 March 1978), which was adopted in 1972 to establish a regulatory 
framework if commercial sealing were to resume. Note however that there has been no commercial sealing in the 
Antarctic region since the 1950s. 
234 Preamble CCAMLR. 
235 Art II CCAMLR. 
236 Ibid. 
237 Art II(2) CCAMLR. 
238 Art V CCAMLR. 
239 Art VI CCAMLR. 
240 Art VII CCAMLR, see also Art VIII.  
241 Art IX CCAMLR. 
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comprehensive studies on marine living resources and the Antarctic ecosystem,242 gathering the 

statistical and biological information that member states have to submit, analyzing, disseminating 

and publishing information on the status of harvested marine resources or associated or 

dependent species.243 The Commission is also in charge of implementing a system of observation 

and inspection to ensure compliance with the convention’s provisions.244 The CCAMLR also 

establishes a Scientific Committee in charge of providing advice on scientific matters to the 

Commission.245 The CCAMLR clearly establishes the need for cooperation between the Scientific 

Committee and Scientific Committee on Antarctic Research of the International Council of 

Scientific Unions (SCAR), the IWC and existing fisheries commission, the FAO and other UN 

specialized agencies and harmonization between other measures established for the preservation 

and conservation of living resources, as mandated in the Antarctic Treaty, or established by 

states in areas adjacent to the Antarctic area.246 

Whether mining activities should be allowed in Antarctica was envisaged in the 1980s, with the 

adoption of the Convention on the Regulation of Antarctic Mineral Resource Activities247 in 

1988. However, this agreement never came into force. Instead, the Protocol on Environmental 

Protection to the Antarctic Treaty (Antarctic Environmental Protocol)248 designated the 

continent a natural reserve in 1991.249 This agreement has eliminated the possibility of exploiting 

mineral resources through a general prohibition of such activities.250 Fully embracing an 

ecosystem approach while not explicitly using the term, the protocol recognizes the intrinsic 

value of Antarctica, its environment and associated ecosystems.251 Part of the obligation to 

protect and conserve biodiversity in the Antarctic context are the need to conduct EIA (Annex I), 

specific measures to protect flora and fauna (Annex II), restrictions on wastes (Annex III), 

measures aimed at preventing marine pollution (Annex IV), the designation of specially 

                                                
242 Ibid. 
243 Ibid. 
244 Arts IX, XX, XXIV CCAMLR. 
245 Arts XIV, XV CCAMLR. 
246 Arts IX(5), XXIII CCAMLR. 
247 Convention on the Regulation of Antarctic Mineral Resource Activities, (Wellington), 2 June 1988, (1988) 27 
ILM 868 (not in force). 
248 (Madrid), 4 October 1991, (1991) 30 ILM 1455 (entered into force 14 January 1998) [Antarctic Environmental 
Protocol]. 
249 See Art 2 Antarctic Environmental Protocol. 
250 Art 7 Antarctic Environmental Protocol. 
251 Art 3(1) Antarctic Environmental Protocol. 
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protected areas subject to more stringent rules (Annex V) and liability rules in case of 

environmental emergencies (Annex VI).  

With respect to environmental assessments, the Antarctic Environmental Protocol states that all 

human activities have to be planned to limit their adverse impacts. These are not restricted to 

direct and severe pollution damage or human activities affecting endangered or threatened 

species. Indeed, impacts include significant changes to the atmospheric, terrestrial, glacial or 

marine environments, adversely affecting climate patterns, fauna and flora, or degrading or 

causing substantial risk to areas of “biological, scientific, historic, aesthetic or wilderness 

significance”.252 Human activities have to be planned and conducted to give priority to scientific 

research and “on the basis of information sufficient to allow their prior assessments”.253 

Furthermore, regular and effective monitoring should take place. The Antarctic Environmental 

Protocol sets out an EIA procedure in Annex I. All activities having more than a “minor or 

transitory impact” are subject to an EIA and not only activities having a significant adverse 

transboundary environmental impact, as in the Espoo Convention.254 Moreover, the Antarctic 

Environmental Protocol and Annex I refer to the need to take account of cumulative impacts in 

environmental assessments.255 The Antarctic Environmental Protocol also encourages 

cooperation among states to take account of cumulative impacts.256 

Annex II addresses the conservation of fauna and flora. This annex is tailored to the Fauna and 

Flora Agreed Measures, superseding them. The need to grant permits while ensuring the “variety 

of species” has been replaced by “diversity of species” and protection now explicitly extends to 

habitats.257 Such changes in the language used can be attributed the development of international 

environmental law and acquired knowledge on living organisms and their interactions with their 

environment. Annex III regulates waste disposal and management. This annex sets the 

obligations to reduce wastes “as far as practicable”,258 to remove wastes from the Antarctic 

                                                
252 Art 3(2) Antarctic Environmental Protocol. 
253 Ibid. 
254 See Art 8 Antarctic Environmental Protocol; Arts 1-3 of Annex I Antarctic Environmental Protocol; for the 
analysis of the Espoo Convention, see CHAPTER II, D- Environmental assessments. 
255 Art 3(2)c) Antarctic Environmental Protocol; Art 2 of Annex I Antarctic Environmental Protocol. 
256 Art 6 Antarctic Environmental Protocol. 
257 See Art VI(4)b) Fauna and Flora Agreed Measures and Art 3(3) c) of Annex II Antarctic Environmental 
Protocol. 
258 Art 1(2) of Annex III Antarctic Environmental Protocol. 
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Treaty area and to clean up sites that were used for waste disposal. Annex IV reiterates the 

obligations under MARPOL 73/78,259 prohibiting discharge at sea of oil and oily mixture, 

noxious liquid substances, garbage and sewage.260 As in the Fauna and Flora Agreed Measures, 

Annex V allows the establishment of “Antarctic Specially Protected Areas”, but also creates a 

new category of “Antarctic Specially Managed Areas”, which can be proposed by member states, 

the SCAR or the CCAMLR’s Commission.261 States have to designate Antarctic Specially 

Protected Areas for areas with important or unusual gathering of species and representative 

examples of major ecosystems.262 For these areas, management plans are set and permits to 

conduct activities are granted in light of the conditions elaborated in the management plans.263 

The Antarctic Specially Protected Area ensures cooperation among states to coordinate their 

activities to reduce cumulative environmental impacts.264 Annex VI establishes rules on 

environmental emergencies, defined as actual or risk of “any significant and harmful impact on 

the Antarctic environment”.265 All activities in the Antarctic region, including tourism, should 

have contingency plans for preventing and responding to environmental emergencies.266 Annex 

VI also sets liability rules similar to that established in international law for pollution by ship, but 

with lower liability limits.267 Unlike the international liability rules for ships, not only pollution 

by oil or HNS is subject to liability, but any incident resulting in an environmental emergency. 

The Antarctic Environmental Protocol also creates a Committee for Environmental Protection, 

which provides advice and recommendations on the measures taken or that should be taken 

under the protocol and its annexes.268 This Committee has to cooperate with SCAR, the 

CCAMLR’s Scientific Committee and other environmental organizations.269 Finally, to ensure 

                                                
259 International Convention for the Prevention of Pollution from Ships, (London), 2 November 1973, (1973) 12 
ILM 1319, as modified by the Protocol Relating to Convention for the Prevention of Pollution from Ships, 
(London), 17 February 1978, (1978) 17 ILM 546 (entered into force 2 October 1983) [MARPOL 73/78]. 
260 The Antarctic is a special area under MARPOL 73/78, see CHAPTER III, B- Pollution, construction, design, 
equipment and manning standards. 
261 Arts 2, 3, 4, 5 of Annex V Antarctic Environmental Protocol. 
262 Art 3 of Annex V Antarctic Environmental Protocol. 
263 Arts 5, 7 of Annex V Antarctic Environmental Protocol. 
264 Art 4 of Annex V Antarctic Environmental Protocol. 
265 Art 2 (b) of Annex V Antarctic Environmental Protocol; see also Art 15 Antarctic Environmental Protocol. 
266 Arts 1, 3, 4 of Annex VI Antarctic Environmental Protocol. 
267 Art 9 of Annex VI Antarctic Environmental Protocol; for the analysis of liability rules for ships, see CHAPTER 
III, E- Liability standards. 
268 Arts 11, 12 Antarctic Environmental Protocol. 
269 Art 12(2) Antarctic Environmental Protocol. 
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compliance, the activities taking place in the Antarctic region are subject to inspections by 

observers designated under the Antarctic Treaty.270  

Therefore, the approach to developing the obligation to protect and conserve biodiversity on this 

uninhabited continent is in striking contrast to that used in the Arctic region. The ATS governs 

all activities occurring on the continent and surrounding waters, taking into account cumulative 

impacts in an ecosystemic manner. The ATS’ ecosystem approach is further reinforced by the 

fact that environmental and biological factors play a prominent role in managing Antarctic 

species. Not only does it create various international organizations in charge of overseeing and 

developing elements of the regulatory framework, the ATS also establishes the link between 

those organizations, mandating cooperation. The Antarctic Environmental Protocol also 

integrates several aspects of the obligation to protect the environment, with the incorporation in a 

single document of EIA procedures, liability rules, pollution standards under MARPOL 73/78 

and conservation measures, including protected areas.  

Notwithstanding these features, the Antarctic region is not immune from setbacks favouring the 

exploitation of natural resources for commercial purposes. This has been the case for the 

proposal to create the Ross Sea marine protected area, which has been rejected at the 2013 

meeting by parties to the CCAMLR’s Commission.271 At this meeting, the Russian Federation 

even questioned whether the commission could establish such marine protected area in light of 

“the current lack of a definition for the concept of a CCAMLR marine protected area”.272 This 

situation shows how rules can be interpreted in a self-serving manner to support economic short-

term interests. Accordingly, to fully understand the limits and the potential of international law, 

one needs to look at how international actors have interpreted and applied the rules and standards 

at issue. 

 

                                                
270 Art 14 Antarctic Environmental Protocol; Art VII Antarctic Treaty. 
271 CCAMLR, “Report of the Second Special Meeting of the Commission (CCAMLR-SM-II)”, Bremerhaven, 
Germany, 15 and 16 July 2013, online: <http://www.ccamlr.org/en/system/files/e-cc-sm-ii-prelim-v3.pdf>. 
272 Ibid at para 3.18. 
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II- SHARED UNDERSTANDINGS: DETERMINING THE 

STRENGTH OF THE OBLIGATION TO PROTECT AND CONSERVE 

BIODIVERSITY 

International law giving rise to the obligation to protect and conserve Arctic biodiversity is 

fragmented in various tools aimed at protecting natural heritage, the marine environment and 

especially fishing resources, wetlands or specific endangered species. The World Charter for 

Nature and the CBD contain elements aimed at developing the obligation to protect and conserve 

biodiversity in an ecosystemic manner, but these instruments provide guidance in a rather 

hortatory manner. There is nothing comparable at the Arctic regional level to the ATS, which 

sets out a comprehensive and ecosystemic regulatory framework to ensure the protection of all 

life forms, their habitats and interactions. In the climate change context, where several Arctic 

species and ecosystems are at risk and where development activities are increasing, it is not 

surprising that environmentally inclined scholars find inspiration in the ATS, suggesting the 

adoption of similar rules for the Arctic region.    

The most favourable approach to Arctic environmental protection would be to declare the region 

a natural reserve, like Antarctica. This would imply the prohibition of human activities having 

severe impacts on Arctic ecosystems and species, including the development of oil and gas and 

trans-Arctic shipping lanes as international trading routes. The prohibition of these activities 

would ensure that changes in Arctic species and ecosystems, including unique species and the 

last remaining wilderness areas of the world, are not further exacerbated by human activities. 

Other human activities, such as scientific research, tourism and harvesting, would be regulated 

and subject to environmental assessments to determine their long-term and cumulative impacts, 

contingency plans to address environmental emergencies and liability rules to ensure that 

environmental incidents would be compensated. As in Antarctica, there would be an ongoing 

relationship between the scientific data collected and the protection and conservation measures 

that are adopted. Such integrated and ecosystem approach would take into account the Arctic 

context, especially with respect to the presence of indigenous peoples. It would ensure the 

respect of indigenous peoples’ environmental rights, ensuring that they have access to their 

means of subsistence and meaningfully participate in the development and application of 

protection and conservation measures. 
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Even if the entire region is not declared a natural reserve, it is possible to interpret international 

agreements analyzed in the previous part as requiring the establishment of a network of protected 

areas, including wetlands, natural heritage sites and marine areas, and the establishment of 

management measures for harvested species. The environmentally inclined position would take 

seriously the obligation to protect and conserve biodiversity, ensuring that more is known about 

the impacts of climate change on Arctic species and ecosystems, as well as the cumulative 

impacts of several activities on an almost pristine environment, before allowing the expansion of 

human activities in the region. To determine the strength of the environmentally inclined 

interpretation of the obligation to protect and conserve biodiversity, this obligation has to be 

analyzed in its social context. Many actors contribute to shared understandings of the obligation 

to protect and conserve biodiversity through the development, interpretation and application of 

this obligation. These actors elaborate, negotiate and contest the meaning of the obligation as 

part of a community of practice.  

The analysis of shared understandings reveals prevailing meanings of the obligation to protect 

and conserve biodiversity. It also sheds light on biases that structure legal discourse to 

systematically favour certain outcomes.273 The structural bias in favour of neoliberal 

development has had a significant impact on the obligation to protect and conserve Arctic 

biodiversity. Indeed, attempts to compare the Arctic to the Antarctic regions to provide a similar 

conservation focus for the Arctic region have systematically been excluded. Moreover, the bias 

in favour of neoliberal development affects existing rules which could be interpreted in an 

environmentally friendly manner. The analysis shows that while many actors refer to the 

precautionary and ecosystem approaches, as well as the sustainable use of resources, there are 

conflicting views on what these concepts mean. They are still under development and the 

constant push to focus on optimum utilization, short-term, economic-driven considerations, 

deregulation and deformalization in environmental matters significantly undermines the building 

of shared understandings. In contrast, there is a greater support for environmental assessments 

and monitoring activities, but this substantially reduces the scope of the obligation to protect and 

conserve biodiversity. Finally, the community of practice supports the narrow and sectoral 

                                                
273 Martti Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument, Reissue with a 
New Epilogue (Cambridge: Cambridge University Press, 2005) at 607; see also CHAPTER I. 
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understanding of the obligation to protect and conserve specific species. Support is building for 

an RFMO to manage fish stocks in the Arctic Ocean.  

 

A- The Arctic states  

The Arctic states do not favour an ecosystemic and integrated approach to Arctic environmental 

protection that would concretely lead to the protection and conservation of biodiversity. As seen 

in previous chapters, they adopt a development-first approach, considering direct and severe 

environmental impacts only. They equate their obligation to protect and conserve biodiversity 

with gathering scientific evidence on Arctic ecosystems and species and adopting protective 

measures to avoid overexploitation. However, they do not understand their obligation to protect 

and conserve biodiversity as preventing the disappearance of ecosystems or the depletion of 

biodiversity. Furthermore, protected areas are viewed as a domestic issue and the Arctic states 

have withdrawn their support for the establishment of a network at the regional level, perhaps not 

coincidentally when the region became more accessible for oil and gas development and 

shipping.  

Unlike in the Antarctic region, the Arctic states have adopted a narrow understanding of the 

obligation to protect and conserve biodiversity. The AEPS was created in 1991 with similar 

objectives to the ATS: to favour peaceful relations in the region and to encourage coordinated 

scientific research on the Arctic environment.274 While contributing to scientific knowledge on 

Arctic biodiversity, the AEPS and later the Arctic Council have clearly not succeeded in putting 

in place an ecosystemic and integrated regulatory framework similar to that found in the 

Antarctic. In light of the climate change impacts on the region and the potential effects of 

increased human activities in a pristine environment, the need for an Arctic treaty that would put 

in place conservation measures regained attention at the international level at the beginning of 

the 2000s. At the Arctic Council, the Arctic states referred in 2002 to the need to “accede to, 

ratify and implement relevant existing agreements designed to protect and restore the Arctic 

                                                
274 Declaration on the Protection of the Arctic Environment, (Rovaniemi), 14 June 1991, 30 ILM 1627. 
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environment, and to identify gaps where new agreements may be needed.”275 Interestingly, the 

debate on whether a comprehensive Arctic treaty should be adopted did not explicitly take place 

at the Arctic Council, but at other forums, especially at the Conference of Parliamentarians of the 

Arctic region, regrouping the Arctic states and the European Parliament.276 The Arctic states 

have rejected the adoption of a conservation and comprehensive approach to developing the 

Arctic. The choice of a narrow and sectoral understanding of the obligation to protect and 

conserve biodiversity was not debated at the Arctic Council, even in the context of important 

reports showing the climate change impacts on the region and warning against the risk of 

allowing the further development of human activities.277 Moreover, such debate did not take 

place despite research showing important gaps in the international and regional environmental 

regulatory framework.278 It seems that the decision to move towards developing the Arctic 

without putting in place a comprehensive and ecosystemic regulatory framework had already 

been made.  

It was first through the Ilulissat Declaration,279 a declaration by the five Arctic coastal states 

adopted in 2008 outside the Arctic Council, that a “new comprehensive international legal 

regime” was publicly presented as unnecessary. This decision was based on the idea that the law 

of the sea, including UNCLOS, customary international law and the agreements developed at the 

IMO, are “a solid foundation for responsible management by the five Arctic states.”280 However, 

as analyzed in Chapter II and III, such solid foundation is only present for the assertion of 

property rights on the Arctic region, the exploitation of natural resources, measures to prevent, 

reduce and control direct and severe pollution in case of an oil spill and pollution from shipping 

activities. The focus is on “management”, not on the protection and conservation of the Arctic 

                                                
275 Barrow Declaration, (Barrow), 13 October 2000, Arctic Council, online: 
<02_barrow_declaration_2000_signed.pdf> at para 16. 
276 Conference of Parliamentarians of the Arctic Region, The Arendal Seminar on Multilateral Environmental 
Agreements and their Relevance to the Arctic (Arendal, Norway, 21-22 September 2006) online: 
<http://www.arcticparl.org/reports.aspx>.  
277 ACIA report 2004, supra note 2; ACIA report 2005, supra note 20; IPCC report, supra note 2 and more recently 
Arctic Biodiversity Trends report, supra note 1.  
278 Timo Koivurova & Erik J Molenaar, International Governance and Regulation of the Marine Arctic, Overview 
and Gap Analysis (Oslo: WWF International Arctic Programme, 2009); KI Johnsen, B Alfthan, L Hislop & JF 
Skaalvik (eds), Protecting Arctic Biodiversity, Limitations and Strengths of Environmental Agreements, (UNEP, 
GRID-Arendal, 2010) online: <http://www.unep.org/pdf/arcticMEAreport_screen.pdf>. 
279 Ilulissat Declaration, (Ilulissat), 28 May 2008, (2009) 48 ILM 372. 
280 Ibid. 
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environment and biodiversity.281 Following the Ilulissat Declaration, the European Parliament 

called for the adoption of an international Arctic treaty inspired on the ATS.282 But even in this 

context, the Arctic Council’s subsequent declarations did not mention the debate over the 

adoption of an Arctic treaty or the need to develop agreements to fulfil the obligation to protect 

and conserve biodiversity. The Arctic states only referred to their “commitment to the rule of law 

[as] a prerequisite for peaceful regional development”283 and reiterated that the law of the sea 

“provides a solid foundation for responsible management” of the Arctic Ocean.284  

Having rejected the adoption of an Arctic treaty, the Arctic states rely on existing agreements to 

fulfil their obligation to protect and conserve biodiversity. At the regional level, they promote a 

narrow and sectoral understanding of this obligation, focussing on monitoring activities. The 

Arctic states have on numerous occasions restated their commitment to protecting Arctic 

ecosystems and biodiversity, especially in the climate change context, while not necessarily 

referring to this commitment as an obligation.285 For example, they have recognized the need for 

“circumpolar cooperation aimed at promoting the conservation of biodiversity and unfragmented 

habitats”,286 “conserving biodiversity […] for achieving sustainable development in the 

Arctic”,287 and promoting “sustainable use of natural resources”.288 However, the Arctic states 

have mainly viewed the obligation to protect and conserve biodiversity as requiring monitoring 

activities to understand the impacts of climate change and increased activities on the region.289 

Indeed, through the Arctic Council, the Arctic states have put in place research programs meant 

                                                
281 See also Reykjavik Declaration, (Reykjavik), 24 November 2004, Arctic Council, online: 
<04_reykjavik_declaration_2004_signed.pdf> at 2; Kiruna Declaration, (Kiruna), 15 May 2013, Arctic Council, 
online: <MM08_Final_Kiruna_declaration_w_signature.pdf> at 6. 
282 European Parliament, “Resolution on Arctic Governance”, (9 October 2008) online: 
<http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2008-0474&language=EN> at para 
15. 
283 Tromsø Declaration, (Tromsø), 29 April 2009, Arctic Council, online: 
<06_tromso_declaration_2009_signed.pdf> at 1. 
284 Ibid at 1. 
285 Preamble Declaration on the Establishment of the Arctic Council, (Ottawa), 19 September 1996, (1996) 35 ILM 
1387 [Ottawa Declaration]; Inari Declaration, (Inari), 10 October 2002, Arctic Council, online: 
<03_inari_declaration_2002_signed.pdf> at 4; Reykjavik Declaration, supra note 281 at 5; Kiruna Declaration, 
supra note 281 at 6. 
286 Inari Declaration, supra note 285 at 5; see also Reykjavik Declaration, supra note 281 at 5. 
287 Reykjavik Declaration, supra note 281 at 5; see also Tromsø Declaration, supra note 283 at 2; Kiruna 
Declaration, supra note 281 at 6; 
288 Inari Declaration, supra note 285 at 5; see also Reykjavik Declaration, supra note 281 at 5; Tromsø Declaration 
at 2; Kiruna Declaration, supra note 281 at 1, 6.  
289 Salekhard Declaration, (Salekhard), 26 October 2006, Arctic Council, online: 
<05_salekhard_declaration_2006_signed.pdf> at 2. 
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to identify and monitor components of biological diversity. Many of the Arctic Council’s 

working groups contribute to research on Arctic biodiversity, especially CAFF and AMAP. The 

ACIA reports released in 2004 and 2005 have provided very important and detailed evidence of 

the impacts of climate change on the Arctic environment, which are not as well reported for other 

regions of the world.290 Building on the ACIA reports, the Arctic Biodiversity Trends report, 

prepared by CAFF and released in 2010, is an important document that details the status of 

Arctic species and ecosystems and the conservation challenges they face in the climate change 

context. The Arctic states presented this report as “a major contribution to international 

convention and agreements in regard to biodiversity conservation”.291 While it is true that this 

report contains crucial information on Arctic ecosystems and species that can inform decision-

making, the report also shows that there is an important lack of baseline information on many 

Arctic species and ecosystems. The report notably indicates that “most countries do not have 

internal long-term biodiversity monitoring programs”.292 Moreover, the impacts of climate 

change and increased anthropogenic activities in the Arctic are better known for single 

charismatic, or socio-economically or culturally important species.293  

New initiatives established by the Arctic Council have attempted to address monitoring problems 

in the Arctic. These include the Arctic Species Trend Index294 and the Circumpolar Biodiversity 

Monitoring Program.295 To coordinate monitoring activities in the Arctic, the Circumpolar 

Biodiversity Monitoring Program is currently developing monitoring plans for the four major 

Arctic ecosystems: marine, freshwater, terrestrial and coastal.296 While these plans are explicitly 

aimed at the adoption of “effective conservation, mitigation and adaptation policies”,297 it is 

unclear how the information will be taken into account. Indeed, there is no procedure through 

which states are required to rely on this information in their decision-making, for example if it 

were part of a SEA or if it were required by a regional organization. The Arctic Council does not 

                                                
290 Among other relevant reports, see PAME, The Arctic Ocean Review Project, Final Report, (Phase II 2011-2013), 
(Kiruna, May 2013), online: <http://www.arctic-council.org/index.php/en/document-archive/category/45-pame-
protection-of-the-arctic-marine-environment?download=425:aor-phase-ii-workshop-report-20-21-sep-2011> [AOR 
Report].  
291 Salekhard Declaration, supra note 289 at 7. 
292 Arctic Biodiversity Trends report, supra note 1 at 14. 
293 Ibid at 49. 
294 CAFF, “Arctic Species Trend Index”, online: <http://www.caff.is/asti>. 
295 CAFF, “About the CBMP”, online: < http://www.caff.is/about-the-cbmp>. 
296 Ibid. 
297 Ibid. 
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have such recommendatory power and has no legal status independent from its member states. 

Even if the Arctic states have recognized the importance of climate change and increased 

activities in the region,298 their focus remains on monitoring, rather than actually adopting 

protective measures.299 While this is indeed the first step towards fulfilling the obligation to 

protect and conserve biodiversity to gather scientific evidence about Arctic species and 

ecosystems, monitoring activities are still not integrated across the entire region.300 Finally, there 

is no direct link between such monitoring and the protection and conservation measures that 

should be adopted. 

With respect to the designation of protected areas as a way to fulfil the obligation to protect and 

conserve biodiversity, the Arctic Council first promoted the understanding that such a network of 

protected areas was important at the regional level and then set aside such protective measure. 

The Arctic Council has encouraged the coordination of the Arctic states’ domestic laws and 

policies on protected areas through CAFF’s Circumpolar Protected Area Network (CPAN) 

project established in 1994. This initiative led to the release of reports culminating in a strategy 

to establish a circumpolar network of protected areas, aimed at achieving conservation goals, in 

accordance with the CBD.301 But before such a network was actually in place, the CPAN project 

was abandoned in 2004.302 As Koivurova underlines: 

[…] the priorities of CAFF have gradually but clearly changed from cooperation on 
administrative/political issues to a focus on scientific cooperation in biological 
diversity in the Arctic, carried out through the group's monitoring and assessment 
projects.303 

Such a shift in CAFF’s priorities has had important effects on the development of a network of 

protected areas in the region. In 2004, the Arctic states endorsed the Arctic Marine Strategic 

                                                
298 See for e.g. Inari Declaration, supra note 285 at 5; Reykjavik Declaration, supra note 281 at 2. 
299 Tromsø Declaration, supra note 283 at 7. 
300 CAFF, “Marine Ecosystem Monitoring”, online: 
<http://www.caff.is/index.php?option=com_content&view=article&id=499:marine-expert-monitoring-
group&catid=470:marine-ecosystem&Itemid=1014>. 
301 CAFF, “Strategy and Action Plan, The State of Protected Areas in the Circumpolar Arctic (HCR I)”; CAFF, 
“Proposed Protected Areas in the Circumpolar Arctic (HCR 2)”; CAFF, “National Principles and Mechanisms for 
Protected Areas in the Arctic Countries (HCR3)”; CAFF, “CPAN Principles and Guidelines (HCR 4)”, CAFF, 
“Gaps in Habitat Protection in the Circumpolar Arctic – A Preliminary Analysis (HCR 5)”, CAFF, “Strategy and 
Action Plan (HCR 6)”, online: 
<http://www.caff.is/index.php?option=com_content&view=article&id=440&Itemid=1123>. 
302 Timo Koivurova, “Governance of Protected Areas in the Arctic” (2009) 5 Utrecht L Rev 44 at 58. 
303 Ibid at 49. 
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Plan, aimed at setting up an integrated ecosystem-based management approach to the Arctic 

region.304 The plan encouraged the establishment of a representative network of marine protected 

areas (MPAs).305 However, this plan relied on CAFF as the way to implement biodiversity 

objectives.306 But after 2004, CAFF did not have states’ support to continue its work aimed at 

establishing a network of protected areas in the Arctic.307 The CPAN project became officially 

dormant in 2010.308 While CPAN underlined that MPAs were underrepresented in the Arctic, the 

Arctic states’ decision to drop the project shows that it is far from being their priority in the 

development of the Arctic region. The Arctic states moved from the promotion of coordination to 

put in place protected areas at the regional level to merely encouraging the adoption of such 

measures at the domestic level. While it helped identify and define important ecosystems in the 

region, especially with PAME’s project on large marine ecosystems,309 the Arctic Council 

focuses on sharing best practices that states consider as inspired on ecosystem management.310 

The Arctic Council shares the view that the ecosystem approach should be primarily envisaged at 

the domestic level,311 contrary to the understanding that species, ecosystems and the impacts of 

human activities do not stop at jurisdictional borders. Nowhere in the Arctic Council’s 

declarations does it recognize that more protected areas should be created, or that specific 

measures should be adopted to protect Arctic species adversely affected by climate change. This 

is also true in the Arctic Ocean Review report of 2013, where the adoption of such protected 

areas is not part of any recommendations, even if the report is allegedly aimed at promoting the 

ecosystem approach.312 As a result, there is no understanding among the Arctic states that they 

should put in place protective measures to avoid biodiversity depletion, including protected 

                                                
304 Reykjavik Declaration, supra note 281 at 4.  
305 Arctic Council, “Arctic Marine Strategic Plan”, 24 November 2004, online: <http://www.pame.is/arctic-marine-
strategic-plan2> at para 7.3.2. 
306 Ibid at para 8; Koivurova, supra note 302 at 49-50. 
307 Ibid at 52. 
308 CAFF, “Circumpolar Protected Areas Network (CPAN) Home”, online: 
<http://www.caff.is/index.php?option=com_content&view=article&id=716&Itemid=1118>. 
309 PAME, “Arctic Large Marine Ecosystems”, online: <http://www.pame.is/arctic-large-marine-ecosystems-lme-s>. 
310 See “Arctic Marine Strategic Plan”, supra note 305 at para 7.4; AOR Report, supra note 290 at 79, 82; Alf Håkon 
Hoel (ed), Best Practices in Ecosystem-based Oceans Management in the Arctic 
(Tromsø:  Norwegian Polar Institute, 2009); PAME, Report from the AOR Expert Workshop in Support of the AOR 
Phase II Report (Reykjavik, 2011), online: <http://www.arctic-council.org/index.php/en/document-
archive/category/45-pame-protection-of-the-arctic-marine-environment?download=425:aor-phase-ii-workshop-
report-20-21-sep-2011> [Expert Workshop report]. 
311 Arctic Marine Strategic Plan, supra note 305 at 7.5; AOR Report, supra note 290 at 79, 82; Expert Workshop 
report, supra note 310. 
312 AOR Report, supra note 290. 
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areas, before developing the region. The opposite approach is taken, with the region open to 

increased oil and gas activities, shipping and harvesting, with no integrated plan to protect 

ecosystems. 

At the domestic level, the Arctic states have nevertheless established protected areas and 

measures to protect endangered species, in accordance with their international commitments. All 

of the Arctic states are parties to the World Heritage Convention313 and the Ramsar 

Convention.314 All except the United States are parties to the CBD.315 Pursuant to these 

agreements, all Arctic states have established protected sites in the Arctic region. The number of 

protected areas has doubled since the 1990s to cover 11 percent of the region (1,127 protected 

areas covering 3.5 million km2).316 About 40 percent of these areas have a coastal component. 

The measures taken by states vary greatly, with over half of Greenland and surrounding waters 

being protected, Canada having only 8.76 percent of its land and waters established as protected 

areas, Russia reaching 1.88 percent, with more than half consisting of MPAs, Sweden having 

16.21 percent and Finland 13.99 percent of their land and marine areas protected, also with half 

consisting of MPAs, Norway reaching 16.91 percent, but with only 2.35 percent for marine 

areas, Iceland having 23.6 percent protected and the United States reaching 40.98 percent, with 

more than half consisting of marine areas.317 Overall, protected areas in the Arctic region are still 

underrepresented according to the CBD’s new Aichi Biodiversity Targets. The targets are aimed 

at designating at least 17 percent of terrestrial and inland water and 10 percent of coastal and 

marine areas as protected.318 Moreover, only Finland has officially committed to reach the 

targets.319 Habitats crucial to Arctic biodiversity, such as peatlands and sea ice ecosystems, are 

also underrepresented.320 There is no cooperation among the Arctic states to establish MPAs 

beyond national jurisdiction, nor any organization, like the OSPAR Commission, to support such 

initiatives.  

 

                                                
313 UNESCO, “State of Conservation”, <http://whc.unesco.org/en/soc/>. 
314 The Ramsar Convention on Wetlands, “Contracting Parties to the Ramsar Convention on Wetlands”, online: 
<http://www.ramsar.org/cda/en/ramsar-about-parties-parties/main/ramsar/1-36-123%5E23808_4000_0__>. 
315 CBD, “List of Parties”, online: <http://www.cbd.int/convention/parties/list/>. 
316 Arctic Biodiversity Trends report, supra note 1 at 24, 97. 
317 See Protected Planet, “Explore Protected Areas”, online: <http://protectedplanet.net>. 
318 CBD, “Aichi Biodiversity Targets”, online: <http://www.cbd.int/sp/targets/>. 
319 CBD, “Find National Targets”, online: <https://www.cbd.int/nbsap/targets/default.shtml>. 
320 Arctic Biodiversity Trends report, supra note 1 at 74, 98. 
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The Arctic states generally support the obligation to protect and conserve specific species. 

However, they do not support an integrated regional approach to these species’ protection, but 

rather cooperation on an ad hoc basis. With respect to fisheries, all of the Arctic states are parties 

to UNCLOS and to the UN Fish Stocks Agreement, except the United States for UNCLOS.321 

Denmark, Finland, Iceland and the Russian Federation are not parties to the FAO Compliance 

Agreement.322 The Arctic states and other states have created RFMOs to regulate fisheries that 

are located in the Arctic region or that might eventually move northward to the region. Among 

those relevant for the Arctic region are the International Commission on the Conservation of 

Atlantic Tunas (ICCAT),323 the International Pacific Halibut Commission (IPHC),324 the 

Intergovernmental Consultative Committee,325 the Western and Central Pacific Ocean Fisheries 

Commission (WCPFC),326 the Northwest Atlantic Fisheries Organization (NAFO),327 the North 

Atlantic Salmon Conservation Organization (NASCO),328 the North-East Atlantic Fisheries 

Commission (NEAFC),329 the North Pacific Anadromous Fish Commission (NPAFC),330 and the 

Norway-Russian Federation Fisheries Commission.331 In the Arctic, there are four zones of high 

                                                
321 UN, “Chronological Lists of Ratifications”, online: 
<http://www.un.org/depts/los/reference_files/chronological_lists_of_ratifications.htm#Agreement%20for%20the%2
0implementation%20of%20the%20provisions%20of%20the%20Convention%20relating%20to%20the%20conserva
tion%20and%20management%20of%20straddling%20fish%20stocks%20and%20highly%20migratory%20fish%20
stocks>. 
322 ECOLEX, “Agreement to Promote Compliance with International Conservation and Management Measures by 
Fishing Vessels on the High Seas”, online: <http://www.ecolex.org/ecolex/ledge/view/RecordDetails?id=TRE-
001183&index=treaties>. 
323 International Convention for the Conservation of Atlantic Tunas, (Rio de Janeiro), 14 May 1966, (1967) 6 ILM 
293 (entered into force 21 March 1969). 
324 Convention for the Preservation of the Halibut Fishery of the North Pacific Ocean and the Bering Sea, (Ottawa), 
2 March 1953, (1955) 222 UNTS 78 (entered into force 28 October 1953) (between Canada and the United States). 
325 Agreement between the Government of the United States of America and the Government of the Union of Soviet 
Socialist Republics on Mutual Fisheries Relations, (Moscow), 31 May 1988, 422 UNTS 11 (entered into force 28 
October 1988) (between the Russian Federation and the United States). 
326 Convention on the Conservation and Management of High Migratory Fish Stocks in the Western and Central 
Pacific Ocean, (Honolulu), 5 September 2000, (2001) 40 ILM 277 (entered into force 19 June 2004). 
327 Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries, (Ottawa), 24 October 1978 
(entered into force 1 January 1979) online: <http://www.nafo.int/>.  
328 Convention for the Conservation of Salmon in the North Atlantic Ocean, (Reykjavik), 2 March 1982, (entered 
into force 1 October 1983) online: <http://www.nasco.int/convention.html>.   
329 Convention on Future Multilateral Cooperation in the North-East Atlantic Fisheries, (London), 18 November 
1980, 2 SMTE 107 (entered into force 17 March 1982). 
330 Convention for the Conservation of Anadromous Stocks in the North Pacific Ocean, (Moscow), 11 February  
1992 (entered into force 16 February 1993) online: <http://www.npafc.org/new/about_convention.html>.  
331  Treaty between the Kingdom of Norway and the Russian Federation concerning Maritime Delimitation and 
Cooperation in the Barents Sea and the Arctic Ocean, (Murmansk), 15 September 2010, (entered into force 7 July 
2011) online: <http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/NOR-
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seas: the “Banana Hole” in the Norwegian Sea, the “Loop Hole” in the Barents Sea, the “Donut 

Hole” in the central Bering Sea and the central Arctic Ocean.332 Except for the central Arctic 

Ocean, there are RFMOs or regional arrangements to manage fisheries in these areas.333 The 

Arctic states have not ruled out establishing a new RFMO or expanding the mandate of current 

RFMOs to cover the entire Arctic region. The United States Senate adopted in 2007 a resolution 

to initiate discussions for the negotiation of an agreement for managing migratory and 

transboundary fish stocks in the Arctic Ocean.334 However, the Arctic states are opposed to 

having these discussions at the Arctic Council, or even more generally allowing the Arctic 

Council to address issues relating to fisheries.335  

With regard to whaling, all of the Arctic states have been parties to the Whaling Convention, but 

with the moratorium established in the early 1980s, Canada withdrew from the convention.336 

Iceland has officially entered a reservation to not be subject to the moratorium.337 Moreover, the 

whaling jurisdictions of Norway, Iceland, Greenland and the Faroes Islands have established 

NAMMCO to avoid the zero-catch quota set by the IWC and to manage other marine mammals, 

such as seals and walruses. There are other institutions in place among some Arctic states to 

manage marine mammals, such as the Norway-Russian Federation Fisheries Commission (also 

regulating seal harvesting) and the Joint Commission on the Conservation and Management of 

Narwhal and Beluga between Canada and Greenland. Most of the Arctic states have had an 

                                                                                                                                                        

 
RUS2010.PDF>; Erik J Molenaar, “Climate Change and Arctic Fisheries” in Timo Koivurova, E Carina H Keskitalo 
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332 Koivurova & Molenaar, supra note 278 at 18; Erik J Molenaar, “Arctic Marine Shipping: Overview of the 
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334 US Senate, “A Joint Resolution Directing the United States to Initiate International Discussions and Take 
Necessary Steps with other Nations to Negotiate an Agreement for Managing Migratory and Transboundary Fish 
Stocks in the Arctic Ocean”, 8 March 2007, SJ Res No 17. 
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336 United States, “Status of the Protocol to the International Convention for the Regulation of Whaling”, online: 
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ambiguous relationship with the conservation of marine mammals. The measures that are in 

place to protect these species are not necessarily adapted to address the impacts of climate 

change on the region, focussing on the issue of harvesting and optimum utilization. 

Consequently, some species, such as beluga whales, are threatened due to overharvesting and are 

further endangered by increased shipping in the Arctic region.338  

With respect to polar bears, Canada, Denmark, Norway, the United States and Russia have 

created the Polar Bears Agreement. There is also a bilateral agreement between the Russian 

Federation and the United States.339 The taking of polar bears is prohibited in Russia, but this 

prohibition has encountered important compliance problems.340 In Norway, polar bears are 

totally protected, while Greenland, the United States and Canada set quotas for subsistence 

harvesting. While the Arctic states have recognized the need to adapt conservation measures to 

climate change,341 there are no measures in place to protect polar bears’ ecosystems. For 

example, the United States listed the polar bear under the Endangered Species Act342 in 2008, but 

without enabling the full protection of its habitat, especially in the context of expansive oil and 

gas development.343 However, the Arctic Biodiversity Trends report has identified loss and 

habitat fragmentation as the major concern for polar bear conservation.344 Moreover, even if 

harvesting quotas have been put in place, the decline in polar bears for six of the eight 

subpopulations is due to overharvesting.345 

With respect to other species, all of the Arctic states are parties to CITES,346 but this instrument 

is of limited importance in the Arctic region, with only the polar bear listed in Appendix II and 

the walrus in Appendix III. With respect to the CMS, Canada, Iceland, the United States and the 

                                                
338 de Roo et al, supra note 158 at 22. 
339 Agrememnt between the Government of the United States of America and the Government of the Russian 
Federation on the Conservation and Management of the Alaska-Chukotka Polar Bear Population, (Washington), 16 
October 2000.  
340 de Roo et al, supra note 158 at 21. 
341 Tromsø Declaration, supra note 283 at 8; Canada, Greenland, Norway, Russia and the United States of America, 
“Meeting of the parties to the 1973 Agreement on the Conservation of Polar Bears” (Iqaluit, 24-26 October 2011) 
online: <http://www.polarbearmeeting.org/content.ap?thisId=500040871>. 
342 (1973) 16 USC § 1531. 
343 de Roo et al, supra note 158 at 21-22. 
344 Arctic Biodiversity Trends report, supra note 1 at 28. 
345 Ibid at 27. 
346 CITES, “List of Contracting Parties”, online: <http://www.cites.org/eng/disc/parties/alphabet.php>. 
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Russian Federation are not parties to this convention.347 While the whale species subject to the 

CMS’ appendices are regulated through the Whaling Convention, NAMMCO and the Joint 

Commission on the Conservation and Management of Narwhal and Beluga, there are very few 

initiatives at the regional level to ensure the protection of migratory species.348 The newly 

adopted resolution of 2013 enabling cooperation between CAFF and the CMS might induce them 

to make the link between the species listed in the CMS and actual conservation measures.349 

However, it will not overcome the Arctic states’ lack of action with regard to the protection and 

conservation of migratory species, especially given that CAFF has moved from supporting the 

creation of a network of protected areas to focussing on monitoring activities. 

B- International courts and tribunals 

International courts and tribunals have recently contributed to the development of international 

environmental law.350 Decisions from the ICJ and the ITLOS show that there has been a move to 

consider ecosystems and biodiversity as elements that are relevant to fulfil the obligation to 

protect and conserve the environment. While judges have discussed environmental principles, 

such as the principle of prevention, precaution and sustainable development, they have been 

reluctant to find that these principles change the way states undertake development activities or 

harvest species. They have clarified that states have a due diligence obligation to protect the 

environment. While this has involved protective measures, decisions from the ICJ and ITLOS 

provide little guidance on what these protective measures should be, apart from the general 

obligation to cooperate, undertake EIAs and monitoring activities and, when clearly stated in a 

                                                
347 CMS, “Parties to the Convention on the Conservation of Migratory Species of Wild Animals and its Agreements 
as at 1 April 2013”, online: <http://www.cms.int/about/partylist_e.pdf>. 
348 At the Arctic Council, they consist in general guidelines, see for e.g. CAFF, “Circumpolar Eider Conservation 
Strategy and Action Plan”, (Akureyri, 1997) online: <http://www.caff.is/strategies-series/view_document/55-
circumpolar-eider-conservation-strategy-and-action-plan>; CAFF, “International Murre Conservation Strategy and 
Action Plan”, (Ottawa, 1996) online: <http://www.caff.is/strategies-series/view_document/60-international-murre-
conservation-strategy-and-action-plan>; CAFF, “International Ivory Gull Conservation Strategy and Action Plan”, 
(Akureyri, 2008) <http://www.caff.is/strategies-series/view_document/59-international-ivory-gull-conservation-
strategy-and-action-plan>. 
349 CAFF, “CAFF and CMS Cooperate on Arctic Migratory Species Conservation” online: 
<http://www.caff.is/press-releases/764-caff-and-cms-cooperate-on-arctic-migratory-species-conservation>. 
350 Incidentally addressing the issue of the protection and conservation of marine resources before the 1990s, see 
Award between the United States and the United Kingdom Relating to the Rights of Jurisdiction of United States in 
the Bering’s Sea and the Preservation of Fur Seals, 15 August 1893, XXVIII Reports of International Arbitral 
Awards 263-276; Fisheries Jurisdiction Case (Spain v Canada), [1998] ICJ Rep 432. 
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bilateral treaty, comply with pollution standards. With respect to fisheries, the focus remains on 

avoiding overexploitation. 

At issue in the Gabčíkovo-Nagymaros Project case351 decided in 1997 was the abandonment by 

Hungary of the bilateral Gabčikovo-Nagymaros dam project on the Danube and the construction 

and operation by Czechoslovakia, and then Slovakia, of a provisional solution known as “Variant 

C”. Hungary argued that allowing the construction and operation of the dam project as planned 

in the 1977 bilateral treaty would seriously impair the quality of the water and would have 

condemned to extinction the fluvial fauna and flora in some areas.352 The ICJ rejected Hungary’s 

argument and found that there was no “state of ecological necessity” and that by abandoning the 

project, Hungary had violated the 1977 bilateral treaty. The ICJ also found that Slovakia was not 

entitled to put Variant C into operation. Having found that both parties had violated the 1977 

bilateral treaty, the court only required the parties to negotiate to achieve the objectives of the 

bilateral treaty and to cooperate for the establishment of a joint operational régime in accordance 

with the treaty.353   

In its reasons, the ICJ focused almost exclusively on the rights and obligations contained in the 

bilateral treaty between Hungary and Czechoslovakia, which contained very vague 

environmental obligations. According to the 1977 Treaty provisions, parties had to ensure that 

“the quality of the water in the Danube [was] not impaired as a result of the construction and 

operation of the System of Locks”, that the joint contractual plan complied with “the obligations 

for the protection of nature” and that fishing interests were protected.354 In determining whether 

there was a state of ecological necessity, the court recognized that concern for the natural 

environment was an “essential interest” and recalled its finding in the advisory opinion on the 

Legality of the Threat or Use of Nuclear Weapons that activities under the control of a state 

should “respect the environment of other [s]tates or of areas beyond national control”.355 

However, the Court found that the two other criteria necessary to invoke state necessity were not 

                                                
351 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92 [Gabčíkovo-
Nagymaros Project Case]. 
352 Gabčíkovo-Nagymaros Project Case, supra note 351 at para 40. 
353 Ibid at para 155. 
354 Ibid at para 57 referring to Arts 15, 19 and 20 of the 1977 Treaty. 
355 Ibid at para 53 citing Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, [1996] ICJ Rep 226 
at para 29.  



 

 

 

345 

met. The peril posed by the dam project was not grave and imminent, nor was the abandonment 

of the project the only way to avoid the ecological damage.356  

The ICJ stressed that the broad environmental provisions in the 1977 Treaty were designed to 

accommodate change and take account of the development of new norms and prescriptions of 

international environmental law. The ICJ referred to the need to evaluate environmental risks and 

noted that “vigilance and prevention are required”.357 The court also referred to the principle of 

sustainable development and observed that this principle expresses the need to reconcile 

economic development with environmental protection, in light of newly developed international 

environmental standards.358 But it was left to the parties to decide which new environmental 

norms and prescriptions are relevant or applicable to implement the treaty provisions; arguably, 

the ICJ provided insufficient help to determine what states’ obligations are in that regard by 

referring to the principle of sustainable development.  

The separate opinions and dissents are more enlightening as to what place the obligation to 

protect the environment has in development activities. Some judges relegated the obligation to 

protect and preserve the environment to the broad provisions contained in the 1977 Treaty. In 

their view, there was no need to look at new principles of international environmental law; the 

environmental assessments conducted in the 1970s were sufficient to determine the impacts of 

the project and to fulfil the obligations under the treaty.359 According to a middle position, “the 

environment remains the environment”360 in the sense that it has not changed since the 1970s. In 

the view of the judge taking this middle position, the scientific explanation of ecological damage 

had evolved since the 1970s, but not the interpretation of what protection entails.361 While treaty 

provisions should be interpreted with the intentions of the parties at the time of their conclusion, 

the judge adopting this middle position acknowledged that broad provisions aimed at ensuring 

environmental protection should be interpreted in an evolutionary manner. In contrast, other 

                                                
356 Gabčíkovo-Nagymaros Project Case, supra note 351 at paras 54-59. 
357 Ibid at paras 104, 107, 112, 140. 
358 Ibid at para 140. 
359 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92 (Dissenting 
opinion of Judge Skubiszewski) at 230; Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), 
[1997] ICJ Rep 92 (Separate opinion of Judge Koroma) at 139-140. 
360 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92 (Separate opinion 
of Judge Benjaoui) at 120. 
361 Ibid at 118-137. 
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judges would have given the ICJ the mandate to look not only at whether the parties had enacted 

provisions to ensure minimal environmental protection, but also whether these provisions were 

effectively implemented.362 One judge stressed that the need to conduct an EIA is an obligation 

under the 1977 Treaty, but also under international environmental law. He was of the view that 

the EIA obligation was continuous for the duration of the project.363  

Vice-president Weeramantry went further in his separate opinion and described the concept of 

sustainable development as a principle of normative value, which develops as a principle of 

customary international law according to which states have a right to initiate development 

projects, but in accordance with a correlative duty to ensure that these projects do not cause 

significant damage to the environment.364 He described the human right to the protection of the 

environment as a right equal to that of development.365 He also characterized the obligation to 

protect the environment from damage that is far-reaching and irreversible as of an erga omnes 

character. He stressed that international environmental law requires the ICJ to “go beyond 

weighing the rights and obligations of parties within a closed compartment of individual [s]tate 

self-interest, unrelated to the global concerns of humanity as a whole.”366 He endorsed an 

approach according to which the interpretation of the 1977 Treaty had to take into account new 

environmental principles, human rights and environmental standards.367 Vice-president 

Weeramantry also stressed that EIA has reached the level of general recognition, that the 

obligation to conduct EIA covers not only assessment prior to the commencement of a project, 

but also continuing monitoring for the entire duration of the project, whether or not the treaty 

expressly contains such an obligation.368 

In the Pulp Mills case,369 the ICJ was faced with an issue where the obligation to prevent 

pollution and preserve the aquatic environment was disputed again in the context of a 

                                                
362 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92 (Dissenting 
opinion of Judge Herczeg) at 178. 
363 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92 (Dissenting 
opinion of Judge Oda) at 165. 
364 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92 (Separate opinion 
of Vice-President Weeramantry) at 85-89, 101.  
365 Ibid at 95. 
366 Ibid at 115; see also at 114. 
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369 Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay), [2010] ICJ Rep 14. 
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transboundary river. In this case, Argentina argued that Uruguay had violated a bilateral treaty 

through the authorization, construction and commissioning of two pulp mills. The court found 

that Uruguay violated the procedural obligations to inform, notify and negotiate with Argentina 

by granting the initial environmental authorization for the pulp mills before informing the 

bilateral organization CARU established by the treaty. With respect to the substantive 

obligations, the court ruled that there was no breach of these obligations. The ICJ found a 

violation of procedural obligations, but this finding had no legal consequence other than the 

court’s declaration to that effect. Moreover, the court found that Uruguay was allowed to build 

the pulp mills before the court’s ruling, even without following the procedural obligations. While 

the ICJ focused almost exclusively on the rights and obligations contained in the bilateral treaty, 

it nevertheless referred to the environmental law principles of sustainable development370 and the 

customary rule of prevention.371 The court linked the rule of prevention to the “no harm 

principle” and to the obligation of due diligence.372 Also part of the “no harm principle” was the 

obligation to prevent pollution and to preserve the aquatic environment.373  

The substantive obligations in question included the need for the two states to contribute to the 

optimum and rational utilization of the river. The court found no violation of this obligation, 

which had been achieved through the adoption of the bilateral treaty and the creation of the 

bilateral organization CARU.374 Moreover, the court referred to the obligation in the bilateral 

treaty to coordinate the efforts of the two states to avoid changes in the ecological balance. It 

specified that this obligation “does not by itself prohibit any specific conduct”,375 but that states 

had to take positive steps to adopt a regulatory framework, CARU in this case, and to adopt 

regulatory and administrative measures aimed at preserving the ecological balance of the river 

and to enforce these measures. However, the court did not specify what those measures should 

be. Even if Uruguay violated the procedural obligations under CARU, the ICJ nevertheless found 

that “Argentina has not convincingly demonstrated that Uruguay has refused to engage in such 

co-ordination as envisaged”376 by the treaty provision. As a result, the court held that the creation 

                                                
370 Ibid at paras 76, 177. 
371 Ibid at paras 101, 185. 
372 Ibid at para 101. 
373 Ibid at para 193. 
374 Ibid at 147.  
375 Ibid at para 182. 
376 Ibid at para 189. 
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of CARU was sufficient to fulfil the obligation to coordinate the efforts of the two states to avoid 

changes in the ecological balance.   

With respect to the substantive obligation of preventing pollution and protecting and preserving 

the aquatic environment, the court was of the view that this obligation was to be fulfilled at the 

domestic level through the adoption of rules and other measures.377 The court determined that 

this obligation is one of due diligence, which involves a certain level of vigilance with respect to 

enforcement and administrative control, including conducting continuous monitoring 

activities.378 Furthermore, the obligation included the need to comply with the pollution 

standards set by the bilateral treaty and CARU and “applicable international agreements and 

standards”.379 However, the court did not determine what these agreements and standards are in 

the context of the obligation to prevent pollution and to protect and preserve the aquatic 

environment. Indeed, in the context of IEA as part of the obligation to prevent pollution and 

protect and preserve the aquatic environment, the court refused to consider international 

environmental agreements and guidelines, such as the Espoo Convention or UNEP Goals and 

Principles, because these instruments were not legally binding on the parties.380 In accordance 

with the exercise of due diligence prevention principle, the court nevertheless held that the EIA 

procedure was now a “requirement under general international law where there is a risk that the 

proposed industrial activity may have a significant adverse impact in a transboundary 

context.”381 However, the court stated that it was up to each state to determine the specific 

requirements for EIA, but that EIA should at least be conducted prior to the implementation of a 

project and that it should include continuous monitoring of that project.382 With respect to other 

conventions, Argentina relied on the POPs Convention, the CBD, CITES and the Ramsar 

Convention, the latter three as the basis for the obligation to protect and preserve biological 

diversity in the Uruguay River.383 While the court recognized that the obligation to preserve the 

aquatic environment implied a duty to “protect fauna and flora”,384 the court did not look at how 

                                                
377 Ibid at para 195. 
378 Ibid at paras 197, 266. 
379 Ibid at para 197. 
380 Ibid at paras 205, 210, 215. 
381 Ibid at para 204. 
382 Ibid at para 205. 
383 Ibid at paras 220, 260. 
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international agreements affected the obligations under the bilateral treaty. In contrast, for the 

need to take “careful consideration of the technology to be used by the industrial plant”385 as part 

of the due diligence obligation to prevent pollution and protect and preserve the aquatic 

environment, the court referred to the industry-set standards and found that meeting these 

standards was sufficient to fulfil the obligation.386 Finally, the obligation to prevent pollution and 

protect and preserve the aquatic environment also included the discharge and emissions 

standards set by CARU or adopted domestically. For these specific standards, the ICJ found that 

there was no clear evidence that they were violated by the construction and operation of the pulp 

mills. 

In the Pulp Mills case, it is not so much the substantive content of the environmental obligations 

that were debated among the judges, but rather the court’s disregard of procedural obligations 

and its inability to assess factual evidence. Indeed, many judges were of the view that the 

bilateral treaty did imply a “no construction obligation” and that Uruguay was not free to proceed 

with the construction of the pulp mills without the need to refer the dispute to the court.387 As 

two judges stated, the court’s approach was compensatory and not preventive.388 Moreover, 

dissenting judges pointed to the ICJ’s lack of consideration for procedural obligations. They 

were of the view that states could not freely leave aside procedural obligations without being 

found noncompliant with substantive obligations. In the dissenting judges’ view, procedural 

obligations “are directly interrelated with the substantive obligations”389 and respect for these 

obligations is “an essential indicator of whether, in a concrete case, substantive obligations were 

or were not breached.”390 As Judge ad hoc Vinuesa stated, the court “seem[ed] to reward parties 

who negotiate in bad faith by allowing them to continue construction of the works even if they 

have not fulfilled their procedural obligations in good faith.”391 While in agreement with the 

court’s ruling, Judge Cançado Trindade would have recognized in the court’s decision the 

                                                
385 Ibid at para 223. 
386 Ibid at paras 223-225. 
387 Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay), [2010] ICJ Rep 14 (Declaration of 
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390 Joint dissenting opinion of Judges Al-Khasawneh and Simma, supra note 387 at para 27. 
391 Dissenting opinion of Judge ad hoc Vinuesa, supra note 387 at para 20. 
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principles of prevention, precaution, sustainable development and inter-generational equity as 

general principles of international law, especially in the context where both parties relied on 

these principles. He underlined the court’s reluctance to give recognition to the precautionary 

principle.392 In Judge Cançado Trindade’s view, the precautionary principle requires states to 

undertake complete EIAs, to consider alternatives to projects, to notify and share information 

with the local population and, depending on the circumstances, with the international 

community.393 The judge also clarified that the precautionary principle enshrines the idea that 

“risks cannot be assessed by means of cost-benefit techniques only.”394 With respect to the 

principle of sustainable development, Judge Cançado Trindade stated that it is the link between 

the right to a healthy environment and the right to development.395  

Finally, the Pulp Mills case was the first decision in which the ICJ assessed evidence adduced by 

the parties to determine whether there was a substantial violation of the obligation to prevent 

pollution and to protect and preserve the aquatic environment. Many judges pointed to the 

difficulties the court had in properly assessing such evidence.396 In their opinions, the ICJ 

resolved the issues “purely through the application of its traditional legal techniques”397 without 

engaging with the scientific evidence. With respect to defining what it means to protect and 

preserve the environment, the court’s ruling shows the importance of the regional standards set 

by the bilateral organization CARU, without which the court would not have even addressed 

pollution discharges and emissions from the pulp mills. The Pulp Mills case also shows the 

limits of the court’s capacity to assess scientific evidence and to consider cumulative and long-

term impacts. Indeed, the court found in some instances that there were chemicals present in the 

river above the standards set by the bilateral organization CARU, but it was unable to determine 

whether they were caused, or that the pulp mills contributed to, the discharge of the chemicals.  

                                                
392 Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay), [2010] ICJ Rep 14 (Separate opinion 
of Judge Cançado Trindade) at para 67. 
393 Ibid at para 71. 
394 Ibid at para 72. 
395 Ibid at para 132. 
396 Ibid; Joint dissenting opinion of Judges Al-Khasawneh and Simma, supra note 387; Dissenting opinion of Judge 
ad hoc Vinuesa, supra note 387; Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay), [2010] 
ICJ Rep 14 (Separate opinion of Judge Yusuf). 
397 Joint dissenting opinion of Judges Al-Khasawneh and Simma, supra note 387 at para 12. 
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The Pulp Mills Case was the first case where biodiversity depletion was argued as a breach of 

the obligation to protect and preserve the environment. Environmental cases recently brought 

before the ICJ may give the court the opportunity to further clarify states’ obligation to protect 

and conserve biodiversity.398 In the Whaling in the Antarctic case, Australia argues that Japan’s 

large-scale experimental whaling program violates the Whaling Convention and is not justified 

under the exception for scientific research. Moreover, Australia invokes violations of CITES and 

the CBD.399 In Construction of a Road in Costa Rica along the San Juan River,400 Nicaragua 

submits that Costa Rica’s major construction works along the river separating the two states 

threatens to destroy fragile ecosystems in or adjacent to the San Juan de Nicaragua River, 

including protected wetlands, endangered species and rare and diverse fauna and flora.401 

Nicaragua refers notably to Costa Rica’s violation of its obligations under the Ramsar 

Convention and the CBD. It remains to be seen, however, whether the ICJ will engage explicitly 

with obligations under multilateral environmental agreements, which it has so far refused to do, 

relying on bilateral agreements.  

The ITLOS decided the Southern Bluefin Tuna cases in 1999.402 In these cases, New Zealand and 

Australia argued that Japan violated its obligations under the RFMO403 and UNCLOS404 through 

its experimental fishing program. Pursuant to this program, Japan took bluefin tuna on the high 

seas above its quota agreed under an RFMO. At issue before the ITLOS was whether the tribunal 

had jurisdiction to grant the provisional measures, whether the urgency of the situation required 

the establishment of provisional measures and also which provisional measures should be 

adopted before the constitution of an Annex VII arbitral tribunal.  

                                                
398 The Aerial Herbicide Spraying case (Ecuador v Columbia), Order of 13 September 2013, 2013 General List No 
138, online: <http://www.icj-cij.org/docket/files/138/17528.pdf> has been removed from the ICJ’s list following an 
agreement creating a Joint Commission between the two states. 
399 Supra note 145. 
400 (Nicaragua v Costa Rica), Application Instituting Proceedings, 2011 ICJ General List No 152 online: 
<http://www.icj-cij.org/docket/files/152/16917.pdf>. 
401 Ibid. 
402 (New Zealand v Japan; Australia v Japan) (1999), Provisional Measures, ITLOS Nos 2, 3; note that these cases 
were decided before the MOX Plant Case (Ireland v United Kingdom) (2001), Provisional measures, ITLOS No 10; 
see CHAPTER II B- International courts and tribunals for an analysis of this case. 
403 Commission for the Conservation of Southern Bluefin Tuna. 
404 Arts 64, 116-119 UNCLOS. 
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The ITLOS held that it had jurisdiction to determine whether provisional measures were 

necessary in this case.405 It found that while the dispute also arose in the context of the regional 

agreement on bluefin tuna, states had a duty to cooperate under UNCLOS for the conservation 

and optimum utilization of highly migratory species, including tuna as specifically listed in 

Annex I of UNCLOS.406 The existence of the regional commission was found relevant for 

determining whether states complied with their obligation to conserve and manage southern 

bluefin tuna.407 Concerning whether provisional measures were necessary to preserve the rights 

of the parties or to prevent serious harm to the marine environment, the ITLOS linked the 

obligation to conserve living resources as an “element in the protection and preservation of the 

marine environment”.408 The tribunal considered the scientific evidence according to which the 

stock of bluefin tuna was severely depleted, adversely impacting biodiversity.409 While Australia 

relied explicitly on the precautionary principle to support the view that provisional measures 

were necessary,410 the tribunal agreed that “prudence and caution” was mandated in this case to 

prevent serious harm to the fish stock, especially in light of scientific uncertainty, but refused to 

refer to the precautionary principle or approach.411 It found that “measures should be taken as a 

matter of urgency to preserve the rights of the parties and to avert further deterioration of the 

southern bluefin tuna stock.”412 The tribunal therefore granted provisional measures, which 

included requiring the states to follow their last agreed quotas under the regional fishing 

organization, prohibiting Japan from continuing its experimental fishing program and urging the 

states to make further efforts to reach agreement on the conservation and management of 

southern bluefin tuna. 

Separate and dissenting opinions reveal that there were debates with respect to the ITLOS’ 

appreciation of scientific evidence and the role of the precautionary principle or approach. For 

Judge Warioba, the ITLOS should not have considered the scientific evidence, which was an 

                                                
405 However, such finding, as well as ITLOS’ provisional measures, were revoked by the Annex VII arbitral tribunal.  
406 Southern Bluefin Tuna cases, supra note 402 at paras 48-49 relying on Arts 116-119 UNCLOS. 
407 Ibid at para 50. 
408 Ibid at para 67. 
409 Ibid at para 71. 
410 Ibid at para 34. 
411 Ibid at paras 77, 79. 
412 Ibid at para 80. 
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issue to be addressed on the merits.413 Other judges noted ongoing debates about the legal status 

of the precautionary principle, but nevertheless held that granting the provisional measures in the 

context of scientific uncertainty was in line with such a precautionary approach.414 Judge Laing 

even went as far as arguing that UNCLOS adopts a precautionary approach, but that what is 

defined as “precautionary” is merely the obligation to manage living resources.415  

With respect to the link between the obligation to protect and conserve species under Part V of 

UNCLOS, Judge Warioba was of the view that the issue of fish management was an issue of the 

rights of the parties and that it did not relate to the protection of the marine environment. He was 

of the view that “[i]t is not necessary for the Tribunal to include consideration of marine 

environment in every case.”416 This is very surprising. Indeed, as another judge himself 

underlined, the ITLOS’ decision was of critical importance to the development of international 

environmental law.417 Judge Warioba’s reasoning, however, shows that the distinction between 

Part V and XII of UNCLOS can support an interpretation of the obligation to protect and 

conserve natural resources understood in economic terms only, separate from the impact on the 

environment of the right to exploit natural resources.  

The Case concerning the Conservation and Sustainable Exploitation of Swordfish Stocks in the 

South-Eastern Pacific Ocean (Chile/European Union)418 was brought before the ITLOS in 2000. 

At issue in this case was whether the European Union had violated its obligation to cooperate for 

the conservation and management of swordfish stocks on the high seas in the south-eastern 

Pacific and to adopt the necessary conservation measures to maintain or restore the stocks to 

their maximum sustainable yield.419 Following nine years of negotiations, Chile and the 

European Union resolved the dispute before the case was decided on the merits. Part of the 

settlement was notably the adoption of a stronger regional arrangement for the long-term 

                                                
413 Southern Bluefin Tuna cases (New Zealand v Japan; Australia v Japan) (1999), Provisional Measures, ITLOS 
Nos 2, 3 (Declaration by Judge Warioba). 
414 Southern Bluefin Tuna cases (New Zealand v Japan; Australia v Japan) (1999), Provisional Measures, ITLOS 
Nos 2, 3 (Separate Opinion of Judge Laing) at paras 13-20; Southern Bluefin Tuna cases (New Zealand v Japan; 
Australia v Japan) (1999), Provisional Measures, ITLOS Nos 2, 3 (Separate Opinion of Judge Treves) at paras 8-9; 
Southern Bluefin Tuna cases (New Zealand v Japan; Australia v Japan) (1999), Provisional Measures, ITLOS Nos 
2, 3 (Separate Opinion of Judge Ad Hoc Shearer). 
415 Separate Opinion of Judge Laing, supra note 414 at para 17. 
416 Declaration by Judge Warioba, supra note 413. 
417 Separate Opinion of Judge Laing, supra note 414 at para 1. 
418 Order 2000/3, ITLOS 7.  
419 Arts 64, 116-119 UNCLOS. 
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conservation and management of swordfish stocks, the establishment of a scientific committee to 

provide scientific advice to the parties and the freezing of quotas at the 2008 level or the level of 

maximum historical peak.420 In this case, the ITLOS did not have the opportunity to clarify 

states’ obligation under UNCLOS for the conservation and management of fisheries. However, 

the ITLOS will have such an opportunity in the future. Indeed, the Sub-Regional Fisheries 

Commission, an RFMO regrouping African states, submitted in 2013 an advisory opinion to the 

ITLOS in which it specifically asks to define flag states’ obligations and responsibilities with 

respect to illegal, unreported and unregulated fishing activities in the EEZ of third-party states, as 

well as the rights and obligations of coastal states in ensuring the sustainable management of 

shared or stocks of common interest.421  

 

C- International Environmental Law Scholars 

Whether an Arctic environmental treaty should be adopted in the Arctic region has attracted 

much attention among environmentally inclined academics. The great majority of legal scholars 

have concluded that such a treaty would present the best way to comprehensively protect the 

Arctic environment in the climate change context.422 These scholars have compared the two 

poles and have found that the Arctic “should learn” from the ATS in order to establish a 

framework convention and subsequent protocols and annexes to regulate oil and gas 

development, shipping activities and natural resource exploitation, including fishing, tourism and 

bioprospecting, and to adopt protective measures for flora and fauna.423 As Koivurova points out, 

how to design such a treaty has been the subject of many proposals, showing that the Arctic is “a 

                                                
420 Order 2009/1, ITLOS 7 at para 12. 
421 Request for an advisory opinion submitted by the Sub-Regional Fisheries Commission (SRFC), Order 2013/2, 
ITLOS 21 at paras 2, 4. 
422 Linda Nowlan, Arctic Legal Regime for Environmental Protection (Gland: IUCN, 2001) at 60-66; Rosemary Rayfuse, 
“Melting Moments: the Future of Polar Oceans Governance in a Warming World” (2007) 16:2 RECIEL 196 at 10; 
Rosemary Rayfuse, “Melting Moments: the Future of Polar Oceans Governance in a Warming World” (2007) 16:2 
RECIEL 196 at 215; Louise Angélique de La Fayette, “Oceans Governance in the Arctic” (2008) 23 Int'l J Marine & 
Coastal L 531 at 563-566; Donald R Rothwell, “The Arctic in International Affairs: Time for a New Regime?” 
(2008) 15:1 BJWA 241 at 248-251; Duncan French & Karen Scott, “International Legal Implications of Climate 
Change for the Polar Regions: Too Much, Too Little, Too Late?” (2009) 10 Melb J Int'l L 631 at 644. 
423 While it also has its own challenges to ensure environmental protection in the climate change context, see e.g. 
French & Scott, supra note 422. 
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source of inspiration for legal innovation”.424 Some have proposed ideas such as the 

formalization of the Arctic Council, the creation of a separate comprehensive agreement, 

whether encompassing marine areas beyond national jurisdiction or the entire Arctic region, or 

the expansion of the OSPAR Convention to the whole Arctic region.425 Environmentally inclined 

scholars acknowledge that indigenous peoples should have a special status in the development of 

an Arctic treaty, but as explained in Chapter IV, this is presented as a good governance objective, 

rather than a recognition of indigenous peoples’ participatory rights.  

The creation of an Arctic environmental treaty has not been directly linked to any a priori legal 

commitment, such as the obligation to protect and conserve biodiversity. At best, the obligation 

to adopt an environmental treaty can be derived from the obligation for states to cooperate at the 

regional level in environmental matters, or in the sharing of resources, such as fisheries.426 

Environmentally inclined scholars have presented the need to adopt such a treaty as a moral 

obligation the Arctic states have to act for the “common good”,427 as trustees of one of the last 

remaining wilderness areas of the world.428 They have underlined the gap between the scientific 

evidence showing the adverse impacts of climate change and human activities on the region 

gathered by the Arctic Council and states’ actions to ensure minimal Arctic environmental 

protection. There is a hope that such scientific evidence will create “a resilience loop”, a “tipping 

point” that will lead to the adoption of a regulatory environmental framework.429  

Even among environmentally inclined scholars, not many have argued in favour of a 

conservation approach that would prohibit the development of human activities detrimental to 

the Arctic environment and contributing to biodiversity depletion.430 When such proposals are 

                                                
424 Koivurova, supra note 333 at 14. 
425 Robert Huebert & Brooks Yaeger, A New Sea: The Need for a Regional Agreement on Management and 
Conservation of the Arctic Marine Environment (Oslo: WWF International Arctic Programme, 2008) at 24-27; 
Rayfuse, supra note 422; Koivurova, Molenaar, VanderZwaag, supra note 335 at 277-287; La Fayette, supra note 
422 at 557-560, 563-566; Nowlan, supra note 422 at 60-66.  
426 Based on UNCLOS and the UN Fish Stock Agreement, see for e.g. see Budislav Vukas, “United Nations 
Convention on the Law of the Sea and the Polar Marine Environment” in Davor Vidas (dir), Protecting the Polar 
Marine Environment, Law and Policy for Pollution Prevention (Cambridge: Cambridge University Press, 2006) 34. 
427 Travis Potts & Clive Schofield, “Current Legal Developments” (2008) 23 Int’l J Mar & Coast L 151 at 175. 
428 French & Scott, supra note 422 at 653-654.  
429 Timo Koivurova, “Alternatives for an Arctic Treaty – Evaluation and a New Proposal” (2008) 17:1 RECIEL 14 at 22; 
Koivurova & Molenaar, supra note 278; French & Scott, supra note 422 at 633, 644. 
430 See for e.g. Brent Carpenter, “Warm is the New Cold: Global Warming, Oil, UNCLOS Article 76, and How an 
Arctic Treaty Might Stop a New Cold War” (2009) 39 Envtl LJ 215; see also Rayfuse, supra note 422 who suggests 
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made, environmentally inclined scholars themselves criticize these proposals as being 

unrealistic.431 This is where proposed Arctic treaties are distinguished from the ATS. The 

obligation to protect and conserve biodiversity in the Arctic context has to be reconciled with 

states’ assertion of sovereignty over their territory and over waters under their national 

jurisdiction. Environmentally inclined scholars recognized that the sovereign right to exploit 

natural resources is given priority over environmental protection. As a result, even the most 

environmentally inclined scholars have to a certain extent internalized the bias in favour of 

neoliberal development, not presenting the development of natural resources, such as oil and gas, 

and the expansion of commercial shipping routes as a choice, a possibility, but rather as a given, 

a necessity. However, exploiting mineral resources was also on the agenda for Antarctica before 

the decision to create a natural reserve was made. Environmentally inclined scholars have 

attempted to circumvent the bias in favour of neoliberal development in the Arctic through the 

promotion of sustainable development and of a precautionary, ecosystem approach combined 

with integrated management of the region. However, these scholars have encountered great 

difficulty in arguing that protecting and conserving biodiversity has to be given equal status to 

economic considerations. They have also found little support in international environmental law 

for such an understanding of Arctic development. As Nowlan underlines, “[t]he global legal 

regime to protect biodiversity is not as developed as the pollution regime.”432 Moreover, most 

regulatory frameworks for conservation were not developed to protect and conserve entire 

ecosystems, or to take account of cumulative impacts, and are not necessarily adapted to the 

climate change context where entire ecosystems are changing.433 

In light of the lack of political support for an Arctic environmental treaty, some environmentally 

inclined scholars have argued for the adoption of sectoral agreements to better protect the 

region’s environment, often as a second best option for the Arctic.434 With respect to the 

                                                                                                                                                        

 
the adoption of a “voluntary moratorium” on all activities in the Arctic Ocean beyond national jurisdiction pending 
the adoption of an Arctic treaty regulating such area. 
431  See Koivurova, supra note 429 referring to B Hart Dubner, “On the Basis for the Creation of a New Method of 
Defining International Jurisdiction in the Arctic Ocean” (2005) 13:1 Mo Envtl L & Pol’y Rev 1. 
432 Nowlan, supra note 422 at 56. 
433 On this question, see Trouwborst, supra note 35. 
434 Koivurova & Molenaar, supra note 278; Nowlan, supra note 422; Koivurova, Molenaar, VanderZwaag, supra 
note 335.  
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obligation to protect and conserve biodiversity, they have essentially asked for the creation of an 

RFMO and the creation of a network of MPAs. With respect to protected areas, legal scholars 

underline that the creation of a network of MPAs would comply with states’ commitment under 

the CBD, the World Heritage Convention and the Ramsar Convention.435 Furthermore, resuming 

the CPAN project would seem to be a step in the right direction.436 With respect to the creation 

of an RFMO, scholars underline that fishing is one of the biggest threats to marine biodiversity 

and that the Arctic Council does not address fisheries issues at all.437 Based on state obligations 

under UNCLOS and the UN Fish Stocks Agreement, some have suggested expanding the scope of 

current organizations, such as the NEAFC, to cover the entire Arctic region or at least LME 

areas, as defined by PAME.438 

Only a limited number of researchers have cast doubt on how international law could lead to 

better Arctic environmental protection. In a study of the World Heritage Convention and its 

ability to protect the cultural and natural heritage of the Arctic region, Lotta Viikari sheds light 

on biases that have been codified in the convention. She demonstrates that these biases favour 

the protection of cultural rather than natural properties. She also underlines that interests other 

than the protection of the outstanding universal cultural and natural values of a property have 

motivated both the inclusion and exclusion of properties from the benefits of protection under the 

World Heritage Convention.439  
 
 

D- International and regional organizations 

Many international and regional organizations are aimed at promoting the obligation to protect 

and conserve biodiversity. However, there is no strong institutional setting similar to the IMO 

                                                
435 Donald R Rothwell, “Global Environmental Protection Instruments and the Polar Marine Environment” in Davor 
Vidas (dir), Protecting the Polar Marine Environment, Law and Policy for Pollution Prevention (Cambridge: 
Cambridge University Press, 2006) 57 at 70-73. 
436 Koivurova, supra note 302 at 58. 
437 La Fayette, supra note 422 at 550, 561; Molenaar & Robert Corell, supra note 335 at 25-26 
438 Koivurova, Molenaar, VanderZwaag, supra note 335 at 267, 279-281; Erick Franckx, “Should the Law 
Governing Maritime Areas in the Arctic Adapt to Changing Climatic Circumstances?” in Timo Koivurova, E Carina 
H Keskitalo & Nigel Bankes (eds), Climate Governance in the Arctic (New York: Springer, 2009) 119 at 166; 
Koivurova & Molenaar, supra note note 278 at 81. 
439 Lotta Viikari, “World Heritage Convention, Climate Change and the Arctic” in Timo Koivurova, E Carina H 
Keskitalo & Nigel Bankes (eds), Climate Governance in the Arctic (New York: Springer, 2009) 171 at 171-205. 
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where this obligation could be developed in a progressive and consistent manner. International 

organizations have attempted to foster the ecosystem and precautionary approaches as ways to 

better protect ecosystems, species and biodiversity. However, such organizations have presented 

these approaches as a good option only with no legal content. The analysis of their contribution 

to the meaning of the obligation to protect and conserve biodiversity shows that even among 

organizations dedicated to the protection of the environment or of specific species, there are 

conflicting views on how to weigh economic, social and environmental factors, including long-

term and ecosystemic impacts. While they largely support monitoring activities and 

environmental assessments, international organizations do not fully embrace protected areas. 

UNEP is the primary international organization in charge of promoting the protection of the 

environment. Accordingly, one would suppose that it would be best placed to support the 

development of the obligation to protect and conserve biodiversity. Created in 1972 through the 

Stockholm process,440 UNEP’s explicit mandate as declared by the UNGA in 1997 is to:  

 
[…] be the leading global environmental authority that sets the global agenda, 
that promotes the coherent implementation of the environmental dimension of 
sustainable development within the United Nations system and that serves as an 
authoritative advocate for the global environment.441 

 

However, UNEP is not a formal international organization and the UNGA sets its budget and 

agenda. Such informal status has been deplored and criticized by many. UNEP’s chronic lack of 

funding and its inability to act as a leader in promoting the protection of the global environment 

has led to a similar debate surrounding the Arctic Council, some favouring synergistic 

interactions to strengthen UNEP’s institutional setting, while others argue for the creation of a 

new international environmental organization.442 Some have stressed that while there exists 

many international organizations, new ones were created at the same time as UNEP, such as the 

United Nations Industrial Development Organization, the World Intellectual Property 

                                                
440 UNGA, “Institutional and Financial Arrangements for International Environmental Cooperation”, 1972, UN Doc 
A/RES/3004. 
441 UNEP, “Nairobi Declaration on the Role and Mandate of the United Nations Environment Programme”, 7 
February 1997, UN Doc UNEP/GC.19/34 at para 2. 
442 On this debate, see for e.g. H Jodie Hierlmeier, “UNEP: Retrospect and Prospect – Options for Reforming the 
Global Environmental Governance Regime” (2001-2002) 14 Geo Int’l Entl L Rev 767 at 288-803. 



 

 

 

359 

Organization and the WTO.443 As a result, it can hardly be said that states were not ready to 

create a new international organization in the 1970s or to commit to it more funds, or that they 

perceived an informal program as more effective than a formal organization. Rather, the informal 

status of UNEP was a choice. While there have been attempts in the 1970s, and later in the 

1990s, to put environment considerations on the same footing as economic ones, these attempts 

failed and UNEP’s status is one of many illustrations of this situation. 

Even in such a context, UNEP has contributed to some extent to the development of the 

obligation to protect and conserve biodiversity. Many multilateral environmental agreements 

(MEAs) were negotiated and adopted under UNEP’s auspices. UNEP also acts as the secretariat 

for several of these agreements, including the CBD, the CMS and CITES. Its main role with 

respect to the development of understandings on the obligation to protect and conserve 

biodiversity has been through disseminating information, promoting coordination and reporting. 

UNEP has released reports on the state of biodiversity and on guidelines for best practices and 

strategies to implement an ecosystem management approach and a precautionary approach.444 

These documents are aimed at raising awareness about biodiversity loss and threats to the 

environment in the climate change context, including in the Arctic region. They also encourage 

the integration of ecosystemic and precautionary considerations in decision-making to protect 

and conserve biodiversity. However these documents have little normative value and are not 

presented as the way to comply with states’ international obligations, even if they are presented 

as “the natural outgrowth of such commitments”.445 Moreover, they contain broad statements and 

are not as developed and detailed as the IMO’s codes, guidelines and recommended practices.446  

In the Arctic region, UNEP does not add much to the work already undertaken at the Arctic 

Council. While it launched the regional seas program in 1974 to ensure the protection of oceans 

in a comprehensive and sustainable manner, this program has not resulted in an agreement, but 

                                                
443 Frank Biermann, “The Case for A World Environment Organization” (2002) 42:9 Env’T 22. 
444 See especially the “Global Environmental Oulook”, online: <http://www.unep.org/geo/geo5.asp>; “Global 
Biodiversity Outlook”, online: <http://www.cbd.int/gbo3/>; Tundi Agardy, John Davis, Kristin Sherwood & 
OleVestergaard, Taking Steps toward Marine and Coastal Ecosystem-Based Management – An Introductory Guide 
(UNEP, 2011): Peter Jones, Wanfei Qiu &Elizabeth De Santo, Governing Marine Protected Areas – Getting the 
Balance Right (UNEP, 2011).  
445 Agardy et al, supra note 444 at 15. 
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application Including Environmental Considerations and Manuals; IMO/UNEP, Guidance Manual on the 
Assessment and Restoration of Environmental Damage Following Marine Oil Spills. 
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rather the delegation of the program’s implementation to PAME.447 In the context of the CBD, 

CAFF is the designated organization aimed at implementing the Strategic Plan for Biodiversity 

2011-2020.448 In the context of whether an Arctic environmental treaty is necessary to protect the 

Arctic environment, UNEP and GRID-Arendal, a centre collaborating with UNEP on 

environmental issues pertaining to the polar regions, released a report in 2010 detailing relevant 

MEAs aimed at protecting biodiversity in the Arctic, as well as their strengths and limitations.449 

In light of the current state of biodiversity threats in the Arctic, the report calls for an increase in 

the extent of protected areas, especially marine and coastal ones, and monitoring.450 Furthermore, 

the ecosystem approach is also presented as the strategy to adopt for the conservation and 

sustainable use of biodiversity.451 While the report acknowledges that MEAs “may not be fully 

effective in protecting Arctic biodiversity”452 in the climate change context, it does not argue for 

the adoption of new agreements, but for a “more progressive role” and a “supporting role” for the 

Arctic Council and the establishment of a holistic approach guiding decision-makers.453 

However, it is unclear how such an approach would come to be. Interestingly, the report points 

out at the problem that some Arctic states consider MEAs as “soft law” and that these 

agreements are not fully implemented.454 However, it suggests that the “best approach for 

enhancing international environmental governance may be to focus on coordination among 

MEAs on substantial grounds and aim at gradual improvements based on an analysis of needs 

and global benefits.”455 But it is difficult to see how such an approach would change the current 

normative value of MEAs and attract legitimacy so that states would feel bound by their 

environmental obligations, including that to of protecting and conserving biodiversity. It might in 

fact miss the point that shared understandings do not put the environment on the same footing as 

                                                
447 UNEP, “Regional Seas Programme: Arctic Region”, online: 
<http://www.unep.org/regionalseas/programmes/independent/arctic/default.asp>. 
448 CBD, “Regional Biodiversity Strategies and Action Plans”, online: <https://www.cbd.int/nbsap/related-
info/region-bsap/default.shtml>. 
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450 Ibid at 8, 34. 
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economic development and that MEAs fail to meet important criteria to create procedural 

legitimacy and a normative pull.456  

The UNGA has supported to some extent the obligation to protect and conserve biodiversity. It 

endorses the adoption of the ecosystem and precautionary approaches and encourages 

environmental assessments and the establishment of protected areas, including networks and in 

areas beyond national jurisdiction. On numerous occasions, it has reaffirmed that biological 

diversity has an intrinsic value, playing a vital role in maintaining ecosystems and in sustainable 

development.457 It has also expressed its “serious concern” in light of the impacts of climate 

change on the environment and biological diversity, especially in the polar regions.458 In the 

climate change context, it supports scientific research and developing “ways and means of 

adaptation, taking into account, as appropriate, the precautionary approach and ecosystem 

approaches.”459 The ecosystem approach includes the need to manage human activities to 

maintain and restore ecosystems and to conserve marine biodiversity. According to the UNGA, 

UNCLOS and the CBD provide a legal basis for this approach, while these agreements do not 

require it.460 The UNGA also encourages the conservation and management of marine 

biodiversity and ecosystems through the establishment of networks of MPAs461 as well as 

membership in regional seas conventions and RFMOs.462 The UNGA invites states to further 

cooperate to protect and conserve biodiversity and underlines the memorandum of understanding 

between the OSPAR Commission and the NEAFC, the IMO and the International Seabed 

Authority, illustrating cooperation to better protect the marine environment.463  

One of UNGA’s most important contributions to the obligation to protect and conserve 

biodiversity is the establishment of an Ad Hoc Open-ended Informal Working Group to study the 

issue of conservation and sustainable use of marine biological diversity in areas beyond national 

                                                
456 This point is further analyzed below in III- THE PROCEDURAL LEGITIMACY OF LAW: STATES’ SENSE 
OF LEGAL OBLIGATION. 
457 For the most recent UNGA resolution, see UNGA, “Implementation of the Convention on Biological Diversity 
and its Contribution to Sustainable Development”, 21 December 2012, UN Doc A/RES/67/212 at Preamble. 
458 For the most recent UNGA resolution see, UNGA, “Oceans and the Law of the Sea”11 December 2012, UN Doc 
A/RES/67/78 at Preamble.  
459 Ibid at para 146; see also paras 173, 174. 
460 Ibid at para 172; see also para 99. 
461 Ibid at paras 192, 193, 194, 195, 197. 
462 Ibid at para 150. 
463 Ibid at para 246. 
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jurisdiction.464 While it has not yet provided recommendations, discussions within the working 

group show which understandings are developing on the obligation to protect and conserve 

biodiversity. An ecosystem approach, including EIAs and MPAs, is presented as the way to 

achieve the conservation and sustainable use of marine biological diversity. Some participants 

have referred to SEAs and to the precautionary principle to further complement EIAs to take into 

account cumulative impacts and scientific uncertainty.465 Participants have stressed the need to 

integrate the regimes for shipping, fisheries and seabed mining.466 They have also underlined that 

there was “no multilaterally agreed legal regime for the establishment of marine protected areas 

in areas beyond national jurisdiction”467 and that the establishment of such areas unilaterally by a 

group of states might pose problems of legitimacy. Reference has been made to the current 

regulatory framework under UNCLOS, the UN Fish Stocks Agreement, the CBD, the CMS, 

CITES, the IMO’s instruments and regional seas convention and RFMOs.468 There has been a 

sense among many participants that even the full implementation of existing instruments would 

not be sufficient to ensure the conservation and sustainable use of marine biodiversity in areas 

beyond national jurisdiction.469 This is the case for the identification, establishment and 

management of MPAs, EIAs and regulation of marine genetic resources.470 There has also been a 

sense that an implementing agreement under UNCLOS should be envisaged.471 

With respect to fisheries, the FAO has played an important role in developing the obligation to 

protect and conserve biodiversity. In line with its mandate,472 its focus has been on the 

conservation of natural resources to be used as food and, as a result, “conservation” necessarily 

implies the management of fishing resources for their exploitation. Acknowledging that 

unsustainable fishing practices pose a problem for food security, ecosystems and biodiversity, 

the FAO has looked at ways to promote sustainable fishing practices. It helped adopt the FAO 

Compliance Agreement and developed in 1995 a Code of Conduct for Responsible Fisheries, 

                                                
464 UNGA, “Oceans and the Law of the Sea”, 17 November 2004, UN Doc A/RES/59/24 at para 73.  
465 UNGA, supra note 458 at paras 24, 26. 
466 Ibid at para 13. 
467 UNGA, “Report of the Ad Hoc Open-ended Informal Working Group to study issues relating to the conservation 
and sustainable use of marine biological diversity beyond areas of national jurisdiction and Co-Chairs’ summary of 
discussions”, 13 June 2012, UN Doc A/67/95 Annex at para 22. 
468 Ibid at para 29. 
469 Ibid at paras 31, 35, 38, 40  
470 Ibid at para 37. 
471 Ibid at para 43, while still premature according to some participants, see at para 47. 
472 FAO Constitution, 1945, online: <http://www.fao.org/docrep/009/p4228e/P4228E03.htm> at Art 1. 
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which is complemented by several technical guidelines.473 The Code of Conduct recognizes that 

fisheries management should aimed at protecting the “quality, diversity and availability of 

fishery resources in sufficient quantities for present and future generations.”474 It clarifies that 

“optimum utilization” should be reconciled with the long-term sustainability of fisheries and that 

“short-term considerations should not compromise these objectives.”475 Fisheries management 

should be based on best scientific evidence available and should involve continuous monitoring. 

Like UNCLOS and the UN Fish Stocks Agreement, it defines the maximum sustainable yield as 

determined by both as environmental and economic factors.476 It presents RFMOs as a way to 

properly manage fisheries, not only for straddling and highly migratory fish stocks, as in the UN 

Fish Stocks Agreement, but also for transboundary fish stocks and high seas fish stocks.477 It also 

suggests the integrated management in development, emphasizing taking into account fishing 

interests and the rights of fishing communities in such development.478  

The FAO has encouraged the adoption of the precautionary approach to fisheries management. 

In 1996, it developed technical guidelines for the implementation of this approach.479 These 

guidelines specify that a precautionary approach to fisheries means that “it is not appropriate to 

assume that [the environmental impacts from fishing activities] are negligible until proven 

otherwise.”480 Moreover, the guidelines stress that a precautionary approach to management 

requires subjecting fisheries activities to prior authorizations, EIAs and monitoring, contingency 

                                                
473 See especially FAO, Code of Conduct for Responsible Fisheries (1995); FAO,  Marine protected areas and 
fisheries (FAO Technical Guidelines for Responsible Fisheries 4, suppl 4, 2011); FAO, Best practices to reduce 
incidental catch of seabirds in capture fisheries (FAO Technical Guidelines for Responsible Fisheries1, suppl 2, 
2009); FAO, Best practices in ecosystem modelling for informing an ecosystem approach to fisheries (FAO 
Technical Guidelines for Responsible Fisheries 4, suppl 2add.1, 2008); FAO, The human dimensions of the 
ecosystem approach to fisheries (FAO Technical Guidelines for Responsible Fisheries 4, suppl 2add.2, 2009); FAO,  
The ecosystem approach to fisheries (FAO Technical Guidelines for Responsible Fisheries 4, suppl 2, 2003); FAO, 
Implementation of the International Plan of Action to deter, prevent and eliminate, illegal, unreported and 
unregulated fishing (FAO Technical Guidelines for Responsible Fisheries 9, 2002); FAO, Precautionary approach 
to capture fisheries and species introductions (FAO Technical Guidelines for Responsible Fisheries 2, 1996).  
474 Code of Conduct for Responsible Fisheries, supra note 473 at para 7.1.1.  
475 Ibid at para 7.1.1; see also at paras 7.2.1, 7.3.3 and 11.2.12 for not undermining conservation measures for gain 
trade or investment benefits. 
476 Ibid at para 7.2.1; those are specified in para 7.2.2. 
477 Ibid at paras 6.2, 6.12, 7.1.3, 7.1.4, 7.1.5, 10.3, 10.4.1; see also at para 6.10, 6.11, 7.1.7, for conservation 
measures’ enforcement.  
478 Ibid at 6.9; see also 10.1.2., 10.1.3. 
479 Ibid at 6.5 and 7.5. 
480 FAO, Precautionary approach to capture fisheries and species introductions, supra note 473 at para 7a.  
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plans to address overexploitation and biodiversity loss.481 Long-term impacts should be taken 

into account, meaning that no impacts should be irreversible in a 2 to 3 decade time scale.482 

However, the guidelines are consistent with a focus on fisheries exploitation, which typically 

aims for the largest catches possible, “so long as the probability of substantial stock depletion is 

below an acceptably low level.”483  

In the early 2000s, the FAO also encouraged the implementation of the ecosystem approach to 

fisheries in order to expand the conventional considerations taken into account in fisheries 

management.484 The ecosystem approach recognizes that MPAs can contribute to sustainable 

fisheries.485 The FAO does not embrace MPAs altogether. In 2011, it developed technical 

guidelines on the issue as “it was found that MPA planning and implementation can be 

controversial and that there is often a lack of clarity with regard to both objectives and 

processes.”486 The guidelines underline that conventional fisheries management measures have 

failed in many cases to ensure sustainable fisheries and that MPAs have been promoted in this 

context. They also note the conflict that arises between measures aimed at conserving 

biodiversity and fisheries interests, due not only to lack of planning and coordination, but also 

due to ideational conflict. The FAO’s technical guidelines on MPAs recognize that:   
Strong conservation objectives, that is, focusing on maintaining biodiversity 
through protecting areas from most human interventions, and yield maximization 
for fisheries management purposes can be contradictory.487 

The goal of the guidelines is to bridge fisheries management and biodiversity conservation. The 

guidelines recognize that the participation of all stakeholders in planning and management is 

necessary to ensure the effective implementation of conservation measures, including MPAs. 

They even include an annex on conflict management.488 The FAO presents MPAs, MPAs 

networks and MPAs in areas beyond national jurisdiction as tools among others to achieve 

                                                
481 Ibid at paras 22, 42, 47. 
482 Ibid at paras 21. 
483 Ibid at para 27. 
484 FAO, The ecosystem approach to fisheries, supra note 473; FAO, Best practices in ecosystem modelling for 
informing an ecosystem approach to fisheries, supra note 473; FAO, The human dimensions of the ecosystem 
approach to fisheries, supra note 473. 
485 FAO, The ecosystem approach to fisheries, supra note 473. 
486 FAO, Marine protected areas and fisheries, supra note 473 at xi. 
487 Ibid at 35. 
488 Ibid at Annex 4. 
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sustainable, equitable and optimal use of marine ecosystems. However, it suggests that “MPAs in 

areas beyond the limits of national jurisdiction is a legally uncertain proposition.”489 

Other international organizations have also indirectly contributed to the meaning of the 

obligation to protect and conserve biodiversity. The IMO has promoted biodiversity protection to 

some extent in the shipping context, especially through regulating invasive species, designating 

special areas and developing guidelines on PSSA.490 The World Bank has generated World 

Development indicators, which include protected species and protected areas.491 The WTO has 

also launched negotiations in 2005 to establish rules prohibiting fisheries subsidies that 

contribute to overfishing.492  

At the regional level, the OSPAR Commission has adopted a strategy for the protection of the 

marine environment.493 This strategy, adopted following an EU directive,494 is explicitly aimed at 

implementing the Ecosystem Approach, defined as:  
[…] the comprehensive integrated management of human activities based on the 
best available scientific knowledge about the ecosystem and its dynamics, in order 
to identify and take action on influences which are critical to the health of the 
marine ecosystems, thereby achieving sustainable use of ecosystem goods and 
services and maintenance of ecosystem integrity.495 

The ecosystem approach notably includes the precautionary principle, the principle of 

sustainable development, the recognition of the importance of MPAs and the consideration of 

cumulative impacts, including from human activities and climate change. In order to implement 

the Ecosystem Approach, the strategy sets out specific goals and targets for four main issues: 

biodiversity, eutrophication, hazardous substances, offshore oil and gas and radioactive 

substances. With respect to biodiversity, the strategy recognizes the impacts of human activities, 

which contribute to biodiversity depletion at “an unacceptable rate”.496 Its main objective is to 

halt biodiversity loss by 2020, to protect and conserve ecosystems and to restore them when 

                                                
489 Ibid at 79. 
490 For a more detailed analysis of the IMO, see CHAPTER III, D- International organizations. 
491 World Bank, “World Development Indicators: Deforestation and biodiversity”, 
<online:http://wdi.worldbank.org/table/3.4>. 
492 WTO, “Negotiations on fisheries subsidies”, online: 
<http://www.wto.org/english/tratop_e/rulesneg_e/fish_e/fish_e.htm>. 
493 OSPAR Commission, “Strategy of the OSPAR Commission for the Protection of the Marine Environment of the 
North-East Atlantic 2010–2020”, OSPAR Agreement 2010-3. 
494 Ibid at Preamble (3). 
495 Ibid at Part I.  
496 Ibid at Preamble (5). 
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practicable. To fulfil this objective, the strategy refers to monitoring and assessment of marine 

biodiversity, the adoption of targeted actions for the protection and conservation of species and 

habitats, especially threatened or declining species, the establishment of MPAs, including 

networks encompassing areas both under and beyond national jurisdiction, and the management 

of specific human pressures.497 The strategy draws a link between these measures and the CBD, 

especially the Aichi Biodiversity Targets.498 Finally, the OSPAR Commission’s strategy refers to 

the need to ensure the coherent implementation of this strategy with international conventions, 

including the CMS, the Ramsar Convention, the CBD and cooperation with RFMOs and the 

Arctic Council.499  

In addition to the strategy for the protection of the marine environment, the OSPAR Commission 

has developed guidance through recommendations and decisions on how to better protect certain 

species, habitats or MPAs, including species that were identified in the Arctic Biodiversity 

Trends report as being of concern.500 The designation of new protected areas, including in areas 

                                                
497 Ibid at Part II. 
498 Ibid at Part II, para 1.2 b). 
499 Ibid at Part II, para 5.2. 
500 See OSPAR Commission, “Decision 2012/1 on the establishment of the Charlie-Gibbs North High Seas Marine 
Protected Area 2012”, (Bonn, 2012); OSPAR Commission, “OSPAR Decision 2010/6 on the Establishment of the 
Mid Atlantic Ridge North of the Azores High Seas Marine Protected Area”, (Bergen, 2010); OSPAR Comission, 
“OSPAR Decision 2010/5 on the Establishment of the Josephine Seamount High Seas Marine Protected Area”; 
OSPAR Commission, “OSPAR Decision 2010/4 on the Establishment of the Antialtair Seamount High Seas Marine 
Protected Area”; OSPAR Commission, “OSPAR Decision 2010/3 on the Establishment of the Altair Seamount High 
Seas Marine Protected Area”; OSPAR Commission, “OSPAR Decision 2010/2 on the Establishment of the Charlie 
Gibbs South Marine Protected Area”; OSPAR Commission, “OSPAR Decision 2010/1 on the establishment of the 
Milne Seamount Complex Marine Protected Area”; OSPAR Commission, “OSPAR Recommendation 2012/4 on 
furthering the protection and conservation of Zostera beds”, OSPAR Commission, “OSPAR Recommendation 
2012/04”, (Bonn, 2012); OSPAR Commission, “OSPAR Recommendation 2012/3 on furthering the protection and 
conservation of the Long-snouted seahorse 2012”, (Bonn, 2012); OSPAR Commission, “OSPAR Recommendation 
2012/2 on furthering the protection and conservation of the Short-snouted seahorse,” (Bonn, 2012); OSPAR 
Commission, “OSPAR Recommendation 2012/1 on the Management of the Charlie-Gibbs North High Seas Marine 
Protected Area”, (Bonn, 2012); OSPAR Commission, “OSPAR Recommendation 2011/7 on furthering the 
protection and conservation of the Thick-billed murre 2011”, (London, 2011); OSPAR Commission, “OSPAR 
Recommendation 2011/6 on furthering the protection and conservation of the Roseate tern”, (London, 2011); 
OSPAR Commission, “OSPAR Recommendation 2011/5 on furthering the protection and conservation of the Black-
legged kittiwake”, (2011); OSPAR Commission, “OSPAR Recommendation 2011/4 on furthering the protection and 
conservation of the Balearic shearwater”, (2011); OSPAR Commission, “OSPAR Recommendation 2011/3 on 
furthering the protection and conservation of the Little shearwater”, (London, 2011); OSPAR Commission, “OSPAR 
Recommendation 2011/2 on furthering the protection and conservation of the Ivory Gull”, (London, 2011); OSPAR 
Comission, “OSPAR Recommendation 2011/1 on furthering the protection and conservation of the Lesser black”, 
(London, 2011); OSPAR Commission, “OSPAR Recommendation 2010/2 amending OSPAR Recommendation 
2003/3 on a Network of Marine Protected Areas-backed gull”, (Bergen, 2010); OSPAR Commission, “OSPAR 
Recommendation 2010/11 on furthering the protection and restoration of seapen and burrowing megafauna 
communities in the OSPAR Maritime”, (Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 2010/10 
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beyond national jurisdiction as well as measures to protect specific species and habitats, have 

followed the strategy and have been adopted since 2010. 

Several regional and bilateral organizations have been established as RFMOs, including ICCAT, 

IPHC, the Intergovernmental Consultative Committee, WCPFC, NAFO, NASCO, NEAFC, 

NPAFC and the Norway-Russian Federation Fisheries Commission.501 For whaling, the IWC is 

the primary organization in charge of regulating whaling, but NAMMCO is also relevant for the 

whaling jurisdictions of Norway, Iceland, Greenland and the Faroes Islands. These organizations 

were established to ensure cooperation among states to concretely implement the conservation 

and management measures of marine resources for their optimum utilization in accordance with 

the concept of maximum sustainable yield. While some organizations have been more successful 

than others in protecting and conserving the marine resources at issue, the debates that take place 

within these organizations show that there are conflicting views on how to weigh economic, 

social and environmental factors in the allocation of quotas, as well as the role of science and the 

precautionary approach in maintaining the long-term viability of the target species, associated 

species and ecosystems. The current strong divide between whaling states and non-whaling states 

at the IWC and the presence of the concurrent organization NAMMCO, is particularly 

                                                                                                                                                        

 
on furthering the protection and restoration of deep-sea sponge aggregations”, (Bergen, 2010); OSPAR Commission, 
“OSPAR Recommendation 2010/9 on furthering the protection and restoration of coral gardens in the OSPAR 
Maritime Area”, (Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 2010/8 on furthering the 
protection and restoration of Lophelia pertusa reefs in the OSPAR Maritime Area”, (Bergen, 2010); OSPAR 
Commission, “OSPAR Recommendation 2010/7 on furthering the protection and restoration of orange roughy in the 
OSPAR maritime area”, (Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 2010/6 on furthering the 
protection and restoration of the common skate species complex, the white skate, angel shark and basking shark”, 
(Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 2010/5 on the assessment of environmental 
impacts on threatened and/or declining specie”, (Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 
2010/17 on the Management of the Mid-Atlantic Ridge North of the Azores High Seas Marine Protected Area”, 
(Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 2010/16 on the Management of the Josephine 
Seamount High Seas Marine Protected Area”, (Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 
2010/15 on the Management of the Antialtair Seamount High Seas Marine Protected Area” (Bergen, 2010); OSPAR 
Commission, “OSPAR Recommendation 2010/14 on the Management of the Altair Seamount High Seas Marine 
Protected Area”, (Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 2010/13 on the Management of 
the Charlie Gibbs South Marine Protected Area”, (Bergen, 2010); OSPAR Commission, “OSPAR Recommendation 
2010/12 on the Management of the Milne Seamount Complex Marine Protected Area”, (Bergen, 2010); OSPAR 
Commission, “OSPAR Recommendation 2003/3 on a Network of Marine Protected Areas”, (Bremen, 2003).  
501 Molenaar, supra note 331 at 153-153; for an analysis of the measures taken by some of these RFMOs for 
protecting ecosystems, see Drankier, supra note 331 at 326-331.   
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illustrative of these conflicting views.502 The discrete mandates of RFMOs, the IWC and 

NAAMCO over some marine species also make difficult the implementation of an ecosystem 

approach to development, favouring a narrow view of the obligation to protect and conserve 

biodiversity. The memorandum of understanding adopted in 2008 between the NEAFC and the 

OSPAR Commission shows that there are some attempts at overcoming the fragmentation 

problem in view of sharing information and discussing management challenges and measures, 

including in areas beyond national jurisdiction. For example, the memorandum is explicitly 

aimed at developing “a common understanding of the application of the precautionary 

approach/principle”.503 However, while such cooperation might help to foster a more 

ecosystemic understanding of the obligation to protect and conserve biodiversity, it does not 

change the current structure of RFMOs organized around the concept of optimum utilization of 

fisheries resources.  

 

E- Non-governmental organizations 

Internationally, environmental NGOs have actively promoted an ecocentric understanding of the 

obligation to protect and conserve biodiversity in which conservation of species, habitats and 

ecosystems would be the main objective and in which development activities would be 

considered within that framework. They have attempted to give this obligation a core content so 

that it will not only be relevant in extreme cases, such as incidents of direct and severe pollution 

or the overexploitation of species. With the Arctic region being one of the last wilderness regions 

remaining on the globe, environmental NGOs have been particularly engaged in the debate how 

to protect the Arctic environment in the climate change context. They have perceived the 

adoption of more laws as the main tool to ensure that the environment will not be destroyed in 

the development of the Arctic. This commitment to law reveals that environmental NGOs see 

international law as a means of bringing about environmentally friendly social change. But it also 

shows that environmental NGOs find little basis in the current regulatory framework for arguing 

                                                
502 Gail Osherenko, “Environmental Justice and the International Whaling Commission” (2005) 8 J Int’l Wildlife L 
& Pol’y 221. 
503 OSPAR Commission, NEAFC, “Memorandum of Understanding between the North East Atlantic Fisheries 
Commission (NEAFC) and the OSPAR Commission” (2008), online: 
<http://www.ospar.org/html_documents/ospar/html/mou_neafc_ospar.pdf>. 
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that states need to put the obligation to protect and conserve biodiversity at the forefront when 

considering the development of the Arctic region.  

The IUCN is the primary international NGO504 for the preservation and conservation of 

biodiversity. Formerly the International Union for the Protection of Nature, this organization 

created in 1948 has actively participated in the development of norms to protect the environment. 

It notably contributed to the preparation and promotion of the World Charter for Nature,505 

which remains one of the only international instruments not promoting a neoliberal 

understanding of the obligation to protect and conserve biodiversity. It also collaborated in the 

drafting of CITES, the CMS and the CBD. Through its scientific research, the IUCN has worked 

on building support for the inclusion of species and sites under the purview of international 

conventions, such as through the identification of potential candidates for the World Heritage 

Convention506 or for IUCN Red List of Threatened Species.507 Under the IUCN Species Survival 

Commission, it has established a Polar Bear Specialist Group to provide scientific advice for the 

conservation and management of polar bears in relation to the Polar Bears Agreement.508 

Moreover, the IUCN has elaborated several guidelines to help implement conservation 

measures.509  

Favouring the establishment of protected areas, the IUCN has elaborated a classification system 

of these areas. While not enshrined or referred to in any international instruments, this 

classification system is used and recognized as the main tool to distinguish among different types 

of protected areas, whether under the CBD, the World Heritage Convention, the Ramsar 

                                                
504 The IUCN is a hybrid organization, sometimes classified as an international organization such as at the Arctic 
Council, sometimes as an NGO, such as at the IMO. For the purpose of this research, it will be classified as an 
NGO. 
505 IUCN, “Achievements”, online: 
<http://www.iucn.org/about/work/programmes/environmental_law/elp_about/elp_about_achieve/>. 
506 B Bertzky, Y Shi, A Hughes, B Engels, MK Ali & T Badman, Terrestrial Biodiversity and the World Heritage 
List: Identifying Broad Gaps and Potential Candidate Sites for Inclusion in the Natural World Heritage Network 
(Gland: IUCN; Cambridge: UNEP-WCMC, 2013). 
507  IUCN, “The IUNC Red List of Threatened Species”, online: www.iucnredlist.org; see also IUCN Standards and 
Petitions Subcommittee. “Guidelines for Using the IUCN Red List Categories and Criteria. Version 10”, (2013) 
<http://www.iucnredlist.org/documents/RedListGuidelines.pdf>. 
508 IUCN/SCC Polar Bear Specialist Group, online: <http://pbsg.npolar.no/en/>. 
509 IUCN, Guide to Designing Legal and Institutional Frameworks on Alien Invasive Species; IUCN, Guide to 
Amending the Appendices to the Convention on International Trade in Endangered Species of Wild Fauna and 
Flora; IUCN, Establishing Resilient Marine Protected Area Networks – Making it Happen. 
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Convention, or other instruments.510 It contains six main categories depending on the protective 

measures granted and the human activities allowed, if any: I Strict Nature Reserve, II National 

Park, III Natural Monument or Feature, IV Habitat/Species Management Area, V Protected 

Landscape/Seascape and VI Protected area with sustainable use of natural resources.511 While in 

the last category human activities are allowed, these are limited to the sustainable use of natural 

resources: a “low-level non-industrial use of natural resources”.512 The IUCN’s classification is 

an important tool for understanding how and to what extent protected areas contribute to 

biodiversity protection and conservation. In the context of MPAs, the IUCN has also developed 

guidelines defining these areas, contributing to clarifying what measures can genuinely 

contribute to the protection and conservation of ecosystems and species.513 These guidelines are 

explicitly “aimed preventing the trend of fisheries advisory bodies claiming that area 

mechanisms that exploit fish are MPAs.”514 Furthermore, they specify that pipeline areas and 

wind farms are not necessarily compatible with MPAs. 

Recognizing the conflicts that arise in the context of the conservation of biodiversity and the use 

of natural resources, the IUCN has worked through the development of guidelines and programs 

to try to bridge conservation and the use of natural resources through the concept of “sustainable 

use”. Contrary to most international agreements promoting the optimum use of natural resources, 

taking into account environmental and economic factors, the IUCN clearly expresses the view 

that the use of biological products and ecosystem services “is limited by intrinsic biological 

characteristics of both species and ecosystems, including productivity, resilience, and stability, 

which themselves are subject to extrinsic environmental change.”515 Therefore, sustainable use 

has to be understood within an ecological framework. The IUCN also promotes public 

                                                
510 The categories were notably endorsed by the CBD’s COP in 2004. 
511 IUCN, “Protected Area Category”, online: 
<http://www.iucn.org/about/work/programmes/gpap_home/gpap_quality/gpap_pacategories/>; see also IUCN, 
Guidelines for Applying the IUCN Protected Area Management Categories to Marine Protected Areas, Best 
Practice Protected Area Guidelines Series No19 (Gland: IUCN, 2012).   
512 Ibid. 
513 Ibid. 
514 IUCN, “When is a Marine Protected Area really a Marine Protected Area”, 8 September 2012, online: 
<http://www.iucn.org/about/work/programmes/marine/marine_our_work/marine_mpas/?10904/When-is-an-MPA-
really-an-MPA>. 
515 IUCN, “Policy Statement on Sustainable Use of Wild Living Resources”, online: 
<http://www.iucn.org/about/union/commissions/sustainable_use_and_livelihoods_specialist_group/resources/res_su
polstat/> at para 8. 
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participation in institutional structures adopting and implementing conservation measures, 

especially the participation of indigenous peoples.516  

In the Arctic context, the IUCN is an observer at the Arctic Council and at the IMO.517 It has 

commissioned the first major report, released in 2000, comparing the legal regimes of the Arctic 

and Antarctic, showing the legal gaps in Arctic environmental protection. This report has also 

contributed significantly to the debate on whether an Arctic treaty should be adopted.518 With the 

Natural Resource Defence Council, it also launched in 2011 the IUCN/NRDC Arctic Marine 

Ecosystem-Based Management Project, aimed at providing scientific advice and policy 

recommendations relevant to implementing an ecosystem approach to the management of the 

Arctic region.519  

As seen in previous chapters, the WWF has worked on many aspects of the obligation to protect 

the Arctic environment. Like many NGOs aimed at the conservation of ecosystems and species, 

it focuses on raising awareness and providing support for the adoption and implementation of 

protective measures. It notably focuses on the need to protect marine areas and Arctic-specific 

species, including polar bears, walruses, reindeer and caribous, as well as the beluga, narwhal 

and bowhead whales.520 It has denounced the problem of illegal, unreported and unregulated 

fishing taking place in the Arctic, drawing attention to the adverse effects these practices have on 

Arctic fish and ecosystems.521 The WWF has been very much committed to international law 

and, consequently, has fostered the adoption of specific rules for the Arctic region. In the 

WWF’s words, it works on creating “a rules-based environment, where international rules for 

                                                
516 IUCN, WCPA, WWF, “Principles and Guidelines on Indigenous and Traditional Peoples and 
Protected Areas”, (2000) online: <http://www.wwf.fi/wwf/www/uploads/pdf/indigenous_people_policy.pdf >. 
517 Arctic Counci, “Obervers”, online: <http://www.arctic-council.org/index.php/en/about-us/arctic-
council/observers>; IMO, “NGOs in Consultative Status”, 
<http://www.imo.org/About/Membership/Pages/NGOsInConsultativeStatus.aspx>; for the IUCN’s contribution of 
shared understandings on shipping issues at the IMO, see CHAPTER III, E- Non-governmental organization. 
518 Nowlan, supra note 422. 
519 IUCN, “IUCN/NRDC Arctic Marine Ecosystem-Based Management Project (February 2011)”, 
online: <http://www.iucn.org/about/work/programmes/marine/marine_our_work/polar_activities/arctic/?7347/IUCN
NRDC-Arctic-Marine-Ecosystem-Based-Management-Project-February-2011>. 
520 WWF, “Arctic Wildlife”, online: <http://wwf.panda.org/what_we_do/where_we_work/arctic/wildlife/>; WWF, 
“Arctic Marine Governance”, online: 
<http://wwf.panda.org/what_we_do/where_we_work/arctic/what_we_do/arctic_marine_governance/>. 
521 Mark Burnett, Natalia Dronova, Maren Esmark & Steve Nelson, Illegal Fishing in Arctic Waters, Catch of Today 
– Gone Tomorrow? (Oslo: WWF International Arctic Programme, 2008).   
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how arctic resources should be managed are agreed and enforced.”522 As a result, the WWF 

presents international rules as necessary for the protection of the Arctic environment. With 

respect to the obligation to protect and conserve biodiversity, it promotes an integrated, 

precautionary and ecosystem approach to the region, which would include not only EIAs but also 

regional SEAs prior to the authorization of development activities, representative networks of 

MPAs, measures aimed at ensuring the long-term conservation and sustainable and equitable use 

of marine resources and ecosystems and the establishment of RFMOs and associated compliance 

measures to address illegal, unreported and unregulated fishing.523 The WWF argues that the 

adoption of an Arctic treaty is the best way to achieve such an integrated, precautionary and 

ecosystem approach to the region, because of “gaps” in existing international law. However, the 

gaps also show that the development of international law has supported a neoliberal 

understanding of the development of the Arctic. Moreover, important actors have further 

contributed to support such an understanding of international law with their interpretation and 

application of international rules and standards. In this context, it seems that the WWF is 

working on all fronts, not only to build shared understandings to put ecology at the center of 

Arctic development – which would arguably require a radical shift in international law – but also 

to show how current regulatory frameworks could easily be complemented by further rules 

aimed at protecting the environment.  

The IUCN and the WWF have been the most important NGOs contributing to the meaning of the 

obligation to protect and conserve biodiversity at the global and Arctic levels. In addition, 

numerous NGOs have a focus on the protection and conservation of specific species in the Arctic 

context. NGOs including Greenpeace, IFAW, Human Society International, Seashepherd and the 

World Society for the Protection of Animals have strongly advocated for the ban of commercial 

harvesting of whales and seals. Their campaigns have notably contributed to the adoption of the 

moratorium under the Whaling Convention and the European Parliament’s ban on seal skin 

products. These NGOs have particularly associated the harvesting of these species with cruelty, 

making debates about harvesting very passionate, especially when these NGOs have been pitted 

against the whaling and sealing industries and against indigenous peoples.   

 

                                                
522 WWF, “Our Focus”, online: <http://wwf.panda.org/what_we_do/where_we_work/arctic/what_we_do/>. 
523  Koivurova & Molenaar, supra note 278; Burnett et al, supra note 521. 
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F- The fishing and hunting industries 

Fishing and hunting are important for the Arctic states’ economies. Subsistence and traditional 

harvesting is often presented as compatible with the sustainable use of natural resources, due to 

the close ties this practice has with the environment. While subsistence and commercial 

harvesting are generally distinguished in international and domestic legal frameworks, this 

distinction is not always as clear in practice. This ambiguity is illustrated by the critique of 

whaling practices in Greenland which are allowed in the name of subsistence harvesting, but 

which look more like commercial whaling according to some.524 Furthermore, the same groups 

often rely on subsistence harvesting and undertake commercial activities in relation to the same 

species, as shown with the European Parliament’s ban on seal skin products. Indeed, indigenous 

peoples’ associations, hunters and trappers’ groups and corporations selling seal products all 

joined to challenge the ban before the Court of Justice of the European Union.525 While the 

fishing and hunting industries are generally regulated, the industries have an ambiguous 

relationship with the obligation to protect and conserve biodiversity. Indeed, while the long-term 

conservation of the harvested species is clearly in their interest, they too often opt for a shorter-

term economic conception of species as resources. This has been historically the case for species 

that are now regulated, including whales, polar bears and numerous fish stocks. But even in the 

context where the harvesting of these species is regulated, there are still important problems. 

This reality is illustrated by the fact that for some of the Arctic species analyzed in the Arctic 

Biodiversity Trends report, harvesting was the major factor, or one of the most significant factors 

contributing to the decline of populations, including for polar bears, seabirds and reindeer.526 

Moreover, illegal, unreported and unregulated fishing is still a common practice significantly 

contributing to the collapse of fisheries, including in the Arctic context.527 While it is also true 

that many Arctic communities rely on the fishing and hunting industries for their economic 

development, the short-term vision associated with neoliberal development makes it hard for 

these communities to establish, on their own, more sustainable practices. 

                                                
524 Osherenko, supra note 502. 
525 For an analysis of this decision, see CHAPTER IV on indigenous peoples. 
526 Arctic Biodiversity Trends report, supra note 1. 
527 Burnett et al, supra note 521. 
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III- THE PROCEDURAL LEGITIMACY OF LAW: STATES’ SENSE 

OF LEGAL OBLIGATION  

The obligation to protect and conserve biodiversity has led to few concrete outcomes in the 

Arctic. The analysis of shared understandings shows that there is a greater support for monitoring 

as part of the obligation, but only as a procedure and without any direct link to substantive 

decision-making. While there have been discussions about the ecosystem and precautionary 

approaches as ways to achieve the protection and conservation of species and ecosystems, these 

approaches are still very much debated and sometimes reduced to the management of specific 

natural resources to avoid their overexploitation. Establishing protected areas, or even adopting 

protective measures generally, remains a choice. Only some actors, especially environmentally 

inclined scholars, NGOs and at the regional level the OSPAR Commission, have promoted 

networks of protected areas to fulfil states’ obligation to protect and conserve biodiversity. The 

bias in favour of neoliberal development has shaped shared understandings. It remains difficult 

for international actors to move away from an economic conception of nature, where the focus is 

on harvesting species as resources and on the deregulation of human activities affecting the 

environment. This economic conception has significantly undermined attempts to build shared 

understandings for the adoption of an Arctic treaty similar to the ATS. The neoliberal bias 

supports a narrow understanding of the obligation to protect and conserve specific species. As a 

result, it is unsurprising that there is greater support for the creation of an RFMO to manage 

Arctic fisheries, especially in the Arctic Ocean.  

This part analyzes whether the rules and standards supporting the obligation to protect and 

conserve biodiversity meet Fuller’s legality criteria, in accordance with the interactional 

account.528 This analysis explains many of the problems with the obligation to protect and 

conserve biodiversity, which has great difficulty attracting a sense of legal obligation, to the 

point that even formal positive rules enshrined in international conventions are considered “soft 

law”. Indeed, the obligation to protect and conserve biodiversity does not meet the criteria of 

                                                
528 See CHAPTER I and Jutta Brunnée & Stephen J Toope, Legitimacy and Legality in International Law: An 
Interactional Account (Cambridge: Cambridge University Press, 2010). 
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clarity, non-contradiction, constancy over time and congruence. However, the narrow 

understanding of the obligation focussing on specific species to avoid overexploitation and 

extinction meets most of Fuller’s legality criteria.  

 

A- Generality 

The obligation to protect and conserve biodiversity meets the generality criterion. While 

providing broad indications as to what states should do, it nevertheless requires a conduct of 

states to take measures aimed at preserving ecosystems, habitats and species. This obligation is 

also part of the general obligation to protect and preserve the environment. The narrower 

understanding of the obligation to protect specific species also meets the generality criterion, 

requiring a conduct of states to avoid the overexploitation and extinction of some target species.  

 

B- Promulgation 

The obligation to protect and conserve biodiversity meets the criterion of promulgation. While 

the World Charter for Nature presents the most favourable understanding of the obligation, the 

CBD is the only international convention that explicitly promulgates it at the global level, 

focussing on the three aspects of conservation, sustainable use and fair and equitable sharing of 

benefits resulting from the use of biological components.529 Not only is the CBD the only 

international convention that encompasses the protection and conservation of the variability 

among living organisms, whether specific species, their habitats or ecosystems, but it is also the 

only one that focuses on ecosystems as a whole and not only on one component, such as the 

marine environment or specific sites. While focussing on the heritage of nations rather than 

protecting biodiversity for its intrinsic value, the World Heritage Convention contributes to 

promulgating the obligation to protect and conserve biodiversity for specific natural heritage 

sites, including biological formations. UNCLOS does not specifically refer to biodiversity, but to 

the “protection and preservation of the marine environment” and the “conservation and 

                                                
529 Art 1 CBD. 
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management” and “optimum utilization” of natural resources.530 Only one provision codifies the 

obligation to protect and conserve the marine environment in relation to “rare or fragile 

ecosystems as well as the habitat of depleted, threatened or endangered species and other forms 

of marine life.”531 That the obligation to protect and conserve biodiversity relies primarily on one 

convention contrasts with others obligations analyzed in this thesis, such as that of preventing, 

reducing and controlling pollution, which has given rise to numerous international instruments, 

especially in the shipping context. 

At the regional level, the OSPAR Convention explicitly refers to the obligation to conserve 

marine ecosystems.532 The OSPAR Convention has an annex dedicated to the “protection and 

conservation of ecosystems and biological diversity of the maritime area”,533 explicitly aimed at 

codifying in the regional context states’ obligations under the CBD. With respect to the ATS, it 

contains the most developed regulatory framework promulgating the obligation to protect and 

conserve biodiversity. The Fauna and Flora Agreed Measures started by enshrining the 

obligation to conserve flora and fauna, to protect ecosystems and the “variety” in species.534  The 

Antarctic Environmental Protocol codified the obligation to conserve flora and fauna specifically 

referring to diversity of species and to the protection of habitats and ecosystems.535 The 

CCAMLR promulgates the obligation to conserve marine living resources, which as in the CBD, 

includes their rational use.536 

An interpretation of the obligation to protect and conserve biodiversity that would be based on 

the precautionary or ecosystem approaches lacks support in international agreements. The 

precautionary principle has been codified in one of the protocols adopted under the CBD,537 but 

the UN Fish Stocks Agreement is the only international agreement analyzed in this chapter that 

specifically refers to the precautionary principle.538 The OSPAR Convention is the only 

instrument that codifies the obligation to rely on an integrated ecosystem approach and the 

                                                
530 See especially Part XII and art 56(1)a), 61-65 UNCLOS. 
531 Art 194(5) UNCLOS. 
532 Art 2(1)a) OSPAR Convention.  
533 Title of Annex V OSPAR Convention. 
534 See Art VI(4)b) Fauna and Flora Agreed Measures. 
535 Art 3(3) c) of Annex II Antarctic Environmental Protocol. 
536 Art II CCAMLR. 
537 Art 1 Cartagena Protocol.  
538 Art 5; on the precautionary approach, see Art 6 and Annex II UN Fish Stock Agreement. 
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precautionary principle.539 While not referring to the ecosystem approach, the Antarctic 

Environmental Protocol in facts adopts such an approach in ensuring the “comprehensive 

protection of the Antarctic environment and dependent and associated ecosystems”,540 the 

protection of the environment and ecosystems playing the central role in the planning and 

conduct of all activities taking place in the Antarctic area.541  

With respect to the more narrow understanding of the obligation to protect and conserve specific 

species, it meets the promulgation criterion. It has been codified as the obligation to conserve 

habitats and manage specific in the Ramsar Convention, the Polar Bears Agreement and the 

CMS. While also aimed at conservation and management, the Whaling Convention and the UN 

Fish Stocks Agreement focus on optimum utilization.  

 

C- Non-retroactivity 

The criterion of non-retroactivity is met for the obligation to protect and conserve biodiversity 

and for the narrower obligation to protect and conserve specific species. However, the derivation 

of a proactive, precautionary and ecosystem approach from international agreements adopted at a 

time when environmental protection was at its infancy can encounter opposition, as illustrated in 

some of the separate and individual opinions in the Gabčíkovo-Nagymaros Project case.542 

However, this is not a retroactivity problem, as the question of whether international obligations 

should be analyzed in light of the development of international environmental law is a question 

of legal interpretation. As the ICJ itself recognized, states’ obligations have to evolve with new 

developments in international law.543  

 

                                                
539 Art 2(2) a) OSPAR Convention; Art 3(1)b) iv) of Annex V OSPAR Convention. 
540 Art 2 Antarctic Environmental Protocol. 
541 Art 3 Antarctic Environmental Protocol. 
542 Dissenting opinion of Judge Skubiszewski, supra note 359 at 230; Separate opinion of Judge Koroma, supra note 
359 at 139-140. 
543 Gabčíkovo-Nagymaros Project Case, supra note 351 at para 112.  
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D- Clarity 

One of the main weaknesses of the obligation to protect and conserve biodiversity is that it does 

not meet the clarity criterion. True enough, the CBD contains indications as to what states should 

do to protect and conserve biodiversity: they should identify components of biodiversity and put 

in place strategies, plans or programs and legislation to ensure the conservation and sustainable 

use of biological components. The CBD primarily encourages in-situ conservation, which 

includes the creation of protected areas, rather than to ex-situ conservation. The CBD also 

specifies that the obligation to protect and conserve biodiversity extends to areas beyond national 

jurisdiction.544 The CBD refers to procedural components of environmental protection, such as 

environmental assessments, contingency planning and response and monitoring, as part of the 

obligation to protect and conserve biodiversity.545 Notwithstanding these stipulations, it remains 

unclear what states’ biodiversity obligations are. Indeed, the CBD is infamous for its weak 

language, undermining the strengths of the commitments it enshrines. The different rules are to 

be fulfilled only “as far as possible and as appropriate”546 and “in accordance with [states’] 

particular conditions and capabilities”.547 The CBD also recalls that states have “the sovereign 

right to exploit their own resources pursuant to their own environmental policies”,548 leaving 

states themselves to decide how, when, where and to what extent they need to protect and 

conserve biodiversity. While it declares that conservation and sustainable use can be reconciled, 

the CBD provides little guidance as to how to achieve such reconciliation, asking states to 

“[e]ndeavour to provide the conditions needed for compatibility between present uses and the 

conservation of biological diversity and the sustainable use of its components.”549  

Moreover, it remains unclear what international obligations states have to protect and conserve 

biodiversity. Indeed, the CBD refers to domestic measures to conserve and ensure the sustainable 

use of biological components, but at the international level, states are required “as appropriate” 

                                                
544 Arts 4(1) b), 5 CBD. 
545 Arts 7, 14 CBD.  
546 Arts 5, 6(1) b), 7(1), 8(1), 9(1), 10(1), 11, 14(1) CBD; using only “as appropriate”, see Arts 13(1)b), 14(1) a), c), 
15(7), 16 (3),(4), 19(1) CBD. 
547 Art 6(1) CBD. 
548 Art 3 CBD. 
549 Art 8(1)(i) CBD. 
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to cooperate in areas beyond national jurisdiction or for “other matters of mutual interest”.550 In 

light of the weak and vague commitments it enshrines, the CBD needs to be complemented by 

other agreements to clarify the obligation to protect and conserve biodiversity. Decisions of the 

ICJ and ITLOS also show the importance of the promulgation of specific standards to ensure that 

the obligation to protect and conserve ecosystems and biodiversity is not an empty commitment. 

Indeed, international adjudicatory bodies are reluctant to find states liable for violations of 

environmental obligations without specific requirements, such as pollution standards or quotas. 

The ICJ has been particularly cautious not to extend states’ obligations beyond the terms of the 

bilateral treaty at issue, except for occasional references to broad principles of international 

environmental law. However, the CBD does not explicitly encourage the adoption of agreements 

and specific rules and standards as a way to fulfil the obligation to protect and conserve 

biodiversity.  

Like the CBD, the World Heritage Convention does not help clarify the obligation to protect and 

conserve biodiversity. It refers to the procedure that states can follow to protect certain natural 

heritage sites, identifying these sites and proposing their designation by the World Heritage 

Committee on the World Heritage List. States then have to protect, conserve and rehabilitate the 

sites, with international assistance if required. While the World Heritage Convention might seem 

at first to contain stronger obligations than the CBD, with each states required to “do all it can” to 

protect and conserve natural heritage sites and to use “the utmost of its own resources”,551 the 

actual description of states’ obligations specifies that states must “endeavour, in so far as 

possible, and as appropriate”.552 As a result, there is no clear commitment in terms of when or 

where biodiversity should be protected and it is up to each state to determine the extent of its 

obligation to protect and conserve biodiversity. The Ramsar Convention is somewhat clearer that 

wetlands should be a priority and asks states to designate at least one site when becoming a 

party.553 However, states are not required to take any specific measures or to achieve any 

substantive objectives. The CMS contains broad and contains weak language, similar to that 

found in the CBD, the World Heritage Convention and the Ramsar Convention. While it is true 

that states should have a certain leeway in the implementation of their international commitments 

                                                
550 Art 5 CBD. 
551 Art 4 World Heritage Convention. 
552 Art 5 World Heritage Convention; see also Art 11. 
553 Art 2 Ramsar Convention. 
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in order to take account of their particular characteristics, the lack of clarity with regard to the 

obligation to protect and conserve biodiversity leaves the door open for states to understand their 

obligation as an option. 

The obligation to protect and conserve species meets the clarity criterion, but only for the 

optimum utilization of the species as a resource as in UNCLOS, in the Whaling Convention and 

in the UN Fish Stocks Agreement and for the prohibition of the taking and regulation of the 

trading of species that are endangered, or for the taking of polar bears. UNCLOS contributes to 

clarifying the narrow understanding of the obligation to protect and conserve biodiversity, with 

the focus on the management of specific species, especially fisheries, and on regulating 

pollution. While Part XII is the main section that clarifies states’ obligation to protect and 

preserve the environment, there is only Article 194(5) that specifies the need “to protect and 

preserve rare or fragile ecosystems as well as the habitat of depleted, threatened or endangered 

species and other forms of marine life.” However, the measures in Part XII focus on the 

prevention, reduction and control of pollution. Measures aimed at preventing, reducing and 

controlling pollution contribute to biodiversity protection, but they only look at one phenomenon 

that adversely affects species and ecosystems. In Part V on the EEZ, UNCLOS defines states’ 

obligation of “conservation of the living resources” as the determination of the allowable catch 

for these resources.554 Conservation is achieved through the adoption of measures, based on the 

best scientific evidence available. Unlike the CBD and the World Heritage Convention, 

UNCLOS specifies the measures that states need to put in place, including establishing a 

licensing systems, setting quotas and specific requirements for protected species, the time, 

location, methods and equipment, size and age restrictions and allowable catch per season. Under 

UNCLOS, conservation means that resources are not endangered by over-exploitation, with the 

aim of achieving maximum sustainable yield. If a coastal state does not fully exploit its natural 

resources, it should give other states access to its resources in accordance with “optimum 

utilization”.555 For non-target species, states have to take account of the impact of harvesting 

activities, but only when the reproduction of non-target species “may become seriously 

                                                
554 Art 61 UNCLOS. 
555 Art 62 UNCLOS. 
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threatened”.556 As a result, the focus is clearly not on ecosystems and primarily concerns 

fisheries. The Whaling Convention adopts a similar approach to conservation and management.  

As for cooperation in the conservation and management of transboundary living resources, 

resources in areas beyond national jurisdiction or highly migratory species, states shall 

cooperate, “either directly or through appropriate subregional or regional organizations”.557 As a 

result, cooperation is not only required “as appropriate”, as in most international obligations to 

protect the environment. The UN Fish Stocks Agreement further clarifies how regional 

cooperation should take place, requiring states to establish RFMOs or other arrangements to 

gather scientific evidence and to set requirements for the harvesting of the fish species at issue, to 

achieve the “optimum utilization” of the resource.558  

The role protected areas play in the obligation to protect and conserve biodiversity is particularly 

ambiguous. While it seems that some areas should be protected, the current regulatory 

framework does not clarify how the Arctic states should protect the region. Should they establish 

nature reserves? If so, where? How many? Should they be connected domestically? 

Internationally? What activities should be allowed? Can the regulation of activities, such as rules 

on pollution from ships or offshore oil and gas activities, EIAs and management rules for the 

sustainable use of living resources be sufficient as conservation measures? While the CBD 

encourages protected areas, it remains unclear how such designations will coexist with shipping 

regulations for “particular, clearly defined areas” made under UNCLOS,559 special areas 

designations under the IMO’s instruments,560 or the PSSA designation. In the absence of more 

indications of what states should do to fulfil their obligation to protect and conserve biodiversity, 

it is unsurprising that many find support in the more detailed rules developed at the IMO to 

protect the marine environment, with the important caveat that it is far from taking an ecosystem 

and integrated approach to the region. 

The ecosystem and precautionary approaches have arisen as ways to provide guidance on how to 

approach biodiversity protection and conservation and to answer the questions of where 

                                                
556 Art 61(4) UNCLOS. 
557 Arts 63, 64 UNCLOS. 
558 Art 7(1) b) UN Fish Stock Agreement. 
559 Art 211(6) UNCLOS. 
560 See CHAPTER III, D- Clarity. 



 

 

 

382 

protected areas should be established, what measures should be adopted and when. These 

approaches mandate that decision-making be based on science and that it take into account long-

term and cumulative impacts of climate change and human activities on the Arctic region. There 

is almost no support in international law for these approaches.561 Only the ATS and the OSPAR 

Convention implement the ecosystem approach. Moreover, when the precautionary principle is 

clarified, especially in the Rio Declaration, it refers to taking cost-effective measures only for 

serious or irreversible damage. However, what is serious or irreversible damage? Does it include 

biodiversity loss? Long-term impacts? Furthermore, what is included in the cost-benefit 

analysis? Does such analysis consider the intrinsic value of biodiversity? While only the ATS put 

in place measures before human activities were expanding in the region, the ATS and the OSPAR 

Convention both show that it is possible to clarify the obligation to protect and conserve 

biodiversity and to consider development while fully taking into account environmental 

considerations. However, the reluctance to clarify the obligation to protect and conserve 

biodiversity and the focus on avoiding over-exploitation and extinction of species remains in line 

with neoliberal governmentality, considering the environment from an economic standpoint and 

regulating severe and direct environmental impacts only.  

 

E- Non-contradiction 

Adopting a precautionary and ecosystem approach to the Arctic region as a way to fulfil the 

obligation to protect and conserve biodiversity enters into conflict with the right to exploit 

natural resources, freedom of navigation and the right to development. Considering what is 

known about the impacts of increased activities in the region, a preventive, precautionary and 

ecosystem approach would prevent the development of offshore oil and gas projects, the 

development of international shipping lanes and the commercial exploitation of some fisheries. 

While not all human activities would be prohibited, a preventive, precautionary and ecosystem 

approach would inevitably protect large areas of the Arctic region, prohibit activities that have 

severe impacts and require states to take concrete measures to strictly limit other human 

                                                
561 On international environmental law’s lack of focus on ecosystem protection, see Dan Tarlock, “Ecosystems” in 
Daniel Bodansky, Jutta Brunnée & Ellen Hey (eds), Oxford Handbook of International Environmental Law (Oxford 
University Press, 2007) 574. 
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activities. It would necessarily imply regional cooperation in order to take account of species 

migration and the cumulative impacts of human activities. Furthermore, it would require states to 

adopt regulatory measures now and not after there is severe and direct environmental harm.  

The development of international environmental law, and especially the concept of sustainable 

development, was aimed at addressing the conflict between economic, environmental and social 

considerations, recognizing that they should all be considered and weighed on an equal footing. 

Economic factors viewed from a sustainable point of view would arguably not only include 

short-term and market-driven economic incentives. The cost-benefit analysis would include long-

term and cumulative impacts on the environment. According to the precautionary principle, if it 

remains unclear whether the benefits from an activity outweigh potential damage to the 

environment, the activity should not proceed. However, as previously explained, the 

development of international law has supported the opposite principle, enshrining the trumping 

“right” to exploit natural resources, freedom of navigation and the right to development, whereas 

environmental obligations have been downgraded to vague commitments, which must be 

fulfilled “as appropriate”. Even the CBD recognizes that environmental considerations have to be 

subordinated to such rights, except when there is a “serious damage or threat to biological 

diversity”.562 By focussing on UNCLOS as the main framework that ensures the sustainable 

development of the region and avoiding the question of whether there is a need to adopt an 

ecosystem approach inspired on the ATS or the OSPAR Convention, the Arctic states have made 

a choice in favour of neoliberal development, resolving the conflict between the environmental, 

social and economic aspects by ignoring the first two. As a result, international environmental 

law has yet to succeed in displacing the bias in favour of economic development. This can hardly 

be done if the only international obligations towards biodiversity protection canvassed are 

general and empty commitments that have to compete with rights and very detailed obligations.   

The narrow understanding of the obligation to protect and conserve specific species meets the 

non-contradiction criterion. This obligation can easily be reconciled with neoliberal 

development. Indeed, as in the cases of pollution from offshore oil and gas, pollution from ships 

and adverse effects on indigenous peoples, the focus on protecting specific species becomes only 

relevant only when such species are facing extinction and, as a result, when the environmental 

                                                
562 Art 22 CBD; see also Art 20(4). 
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impacts are severe and direct. CITES poses few constraints to international trade, only requiring 

import and export permits and certificates. Moreover, the establishment of management regimes 

for the maximum exploitation of natural resources, the favoured approach for fisheries, is clearly 

in line with market-driven priorities.  

Another aspect of the conflict between development and environmental protection is the issue of 

reconciling conservation and the use of biodiversity components. This conflict arises especially 

with regard to the indigenous peoples’ use of marine mammals as well as fish. The obligation to 

protect and conserve biodiversity can be reconciled with indigenous peoples’ rights in this 

regard. The CBD, the Polar Bear Agreements, the CMS and, while controversial, the Whaling 

Convention notably recognize the need to take into account and protect traditional subsistence 

harvesting in ensuring the sustainable use of species. But as argued in Chapter IV, there is a need 

to initiate a genuine dialogue on how to reconcile indigenous peoples’ rights with conservation 

measures, an issue that the Arctic Council has so far refused to address. 

Finally, there is another conflict between the declaration of the Arctic region as a nature reserve 

under international jurisdiction, like Antarctica, and the principle of state sovereignty. This 

principle of customary law has been recognized in UNCLOS for the continental shelves and 

waters adjacent to states’ territory up to 200 nautical miles. Many commentators analyzing the 

Arctic region draw attention to this important impediment to the adoption of an Arctic regulatory 

framework modeled on the ATS.563 While it would require cooperation, there are various ways 

states could adopt a precautionary and ecosystem approach to the region without diminishing 

their sovereignty. Protecting and conserving biodiversity at the regional level therefore does not 

require states to abandon the principle of state sovereignty, but rather to change the way they 

envisage the development of the region. 

    
 
 

                                                
563 See for e.g. Koivurova, supra note 429; Nowlan, supra note 422; Koivurova, Molenaar, VanderZwaag, supra 
note 335. 
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F- Not requiring the impossible 

The criterion of not requiring the impossible is met for the obligation to protect and conserve 

biodiversity as well as the narrow obligation to protect specific species. While it is easier to 

adopt protective measures taking into account single species, there are various tools available to 

states in order to widen their perspectives on environmental protection. These include the 

precautionary principle or approach, taking into account the fact that it is impossible to fully 

understand and predict the impacts of climate change and increased human activities on the 

Arctic environment, SEAs as a procedure to look at long-term and cumulative impacts before 

allowing projects to take place in the region and the ecosystem approach, putting ecological 

considerations at the centre of planning and management. While there is hardly any legal 

framework supporting such an approach, UNCLOS being far from establishing a preventive, 

precautionary and ecosystem approach to development, the OSPAR Convention shows that it can 

be achieved.  

Protecting and conserving biodiversity requires positive steps, whereas allowing the development 

of the region in the neoliberal way requires less of states. Here, the burden is clearly on the 

environment, as activities are allowed unless they cause or threaten to cause in an immediate 

time frame severe and direct impacts on the environment. But considering the resources states 

mobilize to delimit their territory, map the Arctic seafloor, identify potential petroleum resources 

and build infrastructures to support international shipping lanes, the problem is clearly not one of 

resources, but where to allocate them. 

        

G- Constancy over time 

The obligation to protect and conserve biodiversity is recent. It emerged as a primary focus of 

contemporary international environmental law in the 1990s. It can hardly rely on the long-

standing “no harm principle”, which requires that states do not cause harm to the territory of 

other states. In contrast, severe and direct pollution damage and avoiding overexploitation of 

shared resources and endangered migratory species can find support in the no harm principle. 

Fisheries agreements date back to the end of the 19th century, being among the first agreements 
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negotiated among nations. Among the Arctic states, the Polar Bears Agreement was the first 

regional agreement adopted, lending support to the narrow understanding of the obligation to 

protect and conserve specific species.   

While there has been a constant evolution in the obligation to prevent, reduce and control 

pollution, especially from ships, the obligation to protect and conserve biodiversity still relies on 

the CBD as its primary instruments, along with some developments in fisheries management, 

namely the UN Fish Stocks Agreement. Some have pointed out that many international 

environmental agreements have been adopted since the 1990s, leading to fragmentation, overlaps 

and contradictory obligations.564 But it is not so much the number of agreements that is 

problematic. Indeed, there are no similar critiques of the IMO’s instruments, which are in fact are 

more numerous than MEAs. However, MEAs have no strong institutional setting like the IMO to 

ensure the consistent and complementary development of international environmental norms. 

UNEP hardly provides such a setting. Furthermore, international environmental agreements have 

not directly challenged the neoliberal bias in favour of economic development. They provide a 

patchy response to environmental protection, managing only certain issues that were clearly 

becoming problematic. However, such a management approach has not succeeded in bringing 

about social change in favour of environmental protection. The precautionary principle has been 

reduced to cost-effective measures to avoid serious or irreversible damage; sustainable 

development has been understood as economic development; and the ecosystem approach has 

been directed towards cost-effective management and the consideration of biological resources in 

economic terms, as ecosystem services. As a result, the protection of the Arctic environment may 

require a treaty similar to the ATS. However, it would have to overcome a long history of liberal 

principles enshrined in the international legal system, such as state sovereignty, the sovereign 

right to exploit natural resources and freedom of navigation. The constancy over time criterion is 

therefore met only for the narrow understanding of the obligation to protect and conserve 

specific species. 

 
 

                                                
564 Johnsen, supra note 278 at 406. 
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H- Congruence 

The last criterion essential to the creation of a sense of legal obligation is that of congruence 

between declared rules and official action. As previously seen, one of the problems with the 

obligation to protect and conserve biodiversity is that it does not specify what states should do, 

apart from adopting some protective measures at the domestic level and cooperating with other 

states, especially with regard to shared resources that are overexploited or endangered. In light of 

the great leeway left to states, it can be said that they comply with their obligation as currently 

set out in international environmental law. The Arctic states support and undertake monitoring 

activities of Arctic species and ecosystems and they have put in place protected areas under the 

CBD, the World Heritage Convention and the Ramsar Convention. While the Arctic states do not 

sufficiently protect the region according to the Aichi Biodiversity Targets, they have established 

protected sites. The lack of clarity surrounding the obligation to protect and conserve 

biodiversity means that it is sufficient to have some protected areas, without looking at the 

content of the protective measures adopted or whether they actually contribute to biodiversity 

protection. Compliance with a precautionary and ecosystem approach cannot be assessed, as 

there is no declared rule to that effect that would ask states to follow such an approach for the 

Arctic region. 

With respect to the obligation to protect and conserve specific species, the compliance criterion 

is partially met. For the protection of endangered species, many of the Arctic states are not 

parties to the CMS and only some Arctic species, namely whales, are listed in the appendices. As 

a result, there is no strong practice under this convention allowing for the protection and 

conservation of Arctic species that are endangered by climate change and increased human 

activities in the region. Moreover, while states have to “take appropriate action” to protect polar 

bears’ ecosystems under the Polar Bears Agreement,565 the Arctic coastal states are laggards in 

the climate efforts566 and have focused on opening the region to development activities. Clearly, 

such practices are not “appropriate” to conserving polar bears’ ecosystems, as required under the 

Polar Bears Agreement. Furthermore, overharvesting has been a problem contributing to the 

                                                
565 Art 2 Polar Bears Agreement. 
566 On this issue, see CHAPTER IV, A- The Arctic states. 
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decline in polar bear populations.567 With respect to whaling, the creation of NAMMCO 

undermines the legal practices supporting the moratorium under the Whaling Convention. 

Concerning fisheries, the Arctic states comply with their obligation to cooperate at the regional 

level to manage fish stocks and have established, in cooperation with other states, numerous 

RFMOs. There remain important problems of illegal, unreported and unregulated fishing in the 

region.568 Nevertheless, UNCLOS, the FAO Compliance Agreement, the UN Fish Stocks 

Agreement and RFMOs provide important tools for addressing these compliance problems.  

 

CONCLUSION 

The best approach to protecting the Arctic from an environmental standpoint would certainly be 

to declare the entire region a nature reserve, prohibiting large-scale industrial activities, 

especially the development of oil and gas, trans-Arctic shipping lanes and commercial fisheries. 

However, the development, interpretation and application of international environmental law 

provide little support for such an approach. As part one illustrates, the body of law supporting the 

obligation to protect and conserve biodiversity is underdeveloped and fragmented. While some 

agreements support the protection of species and ecosystems, they essentially leave it to states to 

decide how, when, where and to what extent they will fulfil their obligations. International 

environmental law, which should logically be the body of law aimed at putting environmental 

concerns on an equal footing with economic ones, has enshrined the neoliberal bias in which 

economic development remains an overriding priority. Supporting the focus on economic 

development is the greater number of international agreements regulating the exploitation of 

species, which contain more detailed and specific rules and standards favouring their optimum 

utilization. This chapter illustrates well how international environmental law is indeed part of the 

problem, not challenging the bias in favour of neoliberal development, but fully embracing it. 

Other approaches have been adopted in regional contexts. The ATS and the OSPAR Convention, 

are illustrative of more serious attempts to take account of species and ecosystems’ intrinsic 

value, favouring an ecosystem approach.  

                                                
567 Arctic Biodiversity Trends report, supra note 1. 
568 Burnett et al, supra note 521. 
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Part two reveals that there has been an increase in support for the precautionary and ecosystem 

approaches as tools to ensure the sustainable development of the Arctic region. However, only a 

minority of actors has favoured the adoption of an Arctic treaty that would be based on such an 

approach. The analysis reveals that the obligation to protect and conserve biodiversity is often 

reduced to monitoring activities, without any clear direction as to what states should do to avoid 

biodiversity depletion and to protect ecosystems in their entirety. The ecosystem approach, the 

precautionary principle or approach, the adoption of protected areas and the sustainable use of 

resources are presented as good options, but not as legal requirements. Moreover, these concepts 

are subject to debates, with some actors interpreting them as neoliberal governance tools 

allowing for the maximum exploitation of natural resources and expansion of industrial activity. 

The analysis of shared understandings also sheds light on the fact that important actors, 

especially states, international courts and tribunals and international organizations, show no 

interest in moving beyond the hortatory content of the obligation to protect and conserve 

biodiversity. In contrast, the narrow understanding of the obligation to protect and conserve 

specific species has been generally supported by international actors, recognizing that states 

should avoid overexploitation and the extinction of specific species. This has been the case for 

RFMOs; the creation of and support for such organizations in the Arctic context is seen as 

necessary in order to ensure that fisheries are not overexploited.   

The last part of the chapter explains many of the problems with the obligation to prevent and 

conserve biodiversity. It is unsurprising that the different rules and principles contained in 

international environmental agreements contribute very little to supporting shared understandings 

according to which states should adopt concrete measures to protect Arctic species and 

ecosystems. Indeed, the obligation to protect and conserve biodiversity fails to meet the criteria 

of clarity, non-contradiction, constancy over time and congruence when understood as having a 

core content of actually addressing biodiversity depletion. The narrow understanding has had 

more success, meeting most of Fuller’s legality criteria. As a result, practices of legality have 

emerged, but only to give protection to some species when they face extinction, or as in other 

chapters in this thesis, when environmental damage becomes obvious, severe and direct. This 

chapter shows that there are significant barriers in the Arctic context to putting in place a 

precautionary and ecosystem approach that would enable practices of legality where ecosystems 

would be protected in their entirety and cumulative and long-term impacts taken into account. 
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Indeed, there is a need to change international environmental law to provide clear rules and 

standards on how to protect and conserve biodiversity as well as a need to work on developing 

shared understandings on what it means to fulfil this obligation. However, the neoliberal bias in 

favour of development remains the most important challenge, as it has structured not only the 

development of international environmental law, but also the way international actors conceive 

of their environment and their responsibility towards it. 
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CONCLUSION 

In recent years, there has been an important body of research aimed at addressing the question of 

how international law can contribute to Arctic environmental protection. Environmentally 

inclined commentators have been concerned with the gap between the scientific evidence 

showing the significant impacts of climate change and increased human activities on the Arctic 

environment and concrete actions to protect Arctic species, ecosystems, indigenous peoples and 

local populations. The following observation by Rob Huebert exemplifies the point of view of 

those concerned with the Arctic environment:  

Despite evidence of the fundamentally changing nature of the region, most Arctic 
states maintain that everything is fine, and that the existing rules and governance 
systems are adequate to deal with the changes. This is simply wrong.1  

To contribute to Arctic environmental protection, most of the legal literature has focused on 

identifying, based on legal positivism, the rules and standards missing in international law to 

ensure that minimal requirements are in place to protect the Arctic environment. The literature in 

the international relations’ field has instead focused on how to promote synergistic interactions to 

build political support and better coordinate the work of international regimes. However, I argue 

that adopting either a rule approach relying on legal positivism or a policy approach focussing on 

managerial aspects obscure the root of the problem. This thesis provides a new lens through 

which the barriers to Arctic environmental protection are viewed, which also shed light on 

different avenues to address them. 

The thesis shows how international environmental law can be part of the very problem that it is 

aimed at addressing. To that end, it develops a new theoretical framework combining 

Koskenniemi’s critical approach to international law with Brunnée and Toope’s interactional 

account. The thesis demonstrates that the two approaches have common theoretical roots, 

especially in their shared assumption that international law has to be understood through social 

practice, with ideational structures and actors both contributing to legal discourse. Moreover, 

Koskenniemi and Brunnée and Toope share a commitment to law, viewing in legal normativity 

                                                
1 Rob Huebert, “The Need for an Arctic Treaty: Growing from the United Nations Convention on the Law of the 
Sea” (2009) 23 Ocean YB 27 at 27. 
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something other than politics. The thesis also demonstrates how such a new critical/interactional 

approach to international law can be applied in practice using case studies. The case studies 

explored in this thesis focus on the obligation to protect the Arctic environment in international 

law. Such a general obligation gives rise to four main other obligations to address the main 

adverse environmental impacts that are of concern for the Arctic region: the obligation to 

prevent, reduce and control pollution from offshore oil and gas activities, the obligation to 

prevent, reduce and control pollution from ships, the duty to protect indigenous peoples’ 

environmental rights and the obligation to protect and conserve biodiversity.  

Chapters II-V provide a three-stage analysis of each of these four obligations to show how the 

obligations have been developed in international law, to assess the influence of political 

considerations on these obligations and to determine the normative potential of each of the 

different rules, standards, principles and rights to create a sense of legal obligation. In each 

chapter, the analysis is aimed at determining whether or not the obligation at issue has enabled 

practices of legality, whereby international actors support the rule, right or standard at issue, feel 

bound by it and follow it in practice. However, the analysis also reveals how structural biases 

short-circuit such practices, undermining the development of the obligations in international law, 

the building of shared understandings on what they mean and their ability to create a sense of 

legal obligation. 

In line with the thesis’ reflective theoretical standpoint, the analysis in each of the chapters does 

not pretend to fully, comprehensively or objectively explain the possibilities and limits of 

international law in its ability to protect the Arctic environment. To be sure, each case study 

provides a detailed analysis of all the rules, rights, principles and standards enshrined in 

international conventions and declarations that support the obligation at issue. Each chapter also 

looks deeper into international legal discourse to determine how a wide range of international 

actors have contributed to support or have contested the meanings of the obligation to prevent, 

reduce and control pollution from offshore oil and gas activities, the obligation to prevent, reduce 

and control pollution from ships, the duty to protect indigenous peoples’ environmental rights 

and the obligation to protect and conserve biodiversity, respectively. However, the thesis remains 

modest in its conclusions. It is not aimed at explaining “the” problem with international 

environmental law. Instead, the thesis provides a new approach to understanding why 

international environmental law has not succeeded in bringing about practices in the region 



 

 

 

393 

where the obligation to protect the environment would lead to concrete outcomes. As a result, it 

makes “contingent generalizations” with only “‘small-t’ truth claims”.2 

What contingent generalizations can be made based on the cases studies? First, international 

environmental law has not succeeded in achieving substantial protection of the environment and 

bringing about better living conditions for present and future generations. The Arctic provides an 

important illustration of this situation. Instead of rethinking how to put environmental 

considerations on the same level as economic concerns in the context where the region is now 

accessible for new development activities, international law aimed at protecting the Arctic 

environment has been developed, interpreted and applied to favour a neoliberal conception of 

development. Far from addressing the injustices and environmental damage caused by the 

capitalist organization of the economy, priority has been given to the assertion of sovereignty 

over natural resources, natural resources extraction, industry deregulation, the promotion of trade 

and freedom of navigation. Neoliberalism made its way to structure international legal discourse, 

reinforcing the liberal conception of international law and adding elements of scientificity to 

address environmental problems through concepts such as cost-benefit analysis, optimum 

utilization, the reliance on less law and more standards set by the industry and the focus on 

effectiveness rather than legitimacy. 

The thesis reveals the structural ideational role of the bias of neoliberal development. Of course, 

international actors, including the Arctic states, do not acknowledge that they are guided by 

neoliberalism when supporting the development of international law, or interpreting and 

applying it. However, the influence of the neoliberal bias is reflected in the way outcomes are 

systematically favouring its core ideals. The practices of legality that this study has uncovered 

primarily concern direct and severe environmental damage. This conclusion applies to the 

procedural obligations to put in place preparedness and response plans to address oil spills and to 

undertake EIAs for single projects that may cause significant transboundary environmental 

damage and the obligation to protect and conserve specific species to manage overharvesting and 

avoid their extinction. Moreover, the analysis undertaken in this thesis has identified practices of 

legality recognizing that severe and direct environmental damage amounts to a violation of 

                                                
2 Richard Price & Christian Reus-Smit, “Dangerous Liaisons? Critical International Theory and Constructivism” 
(1998) 4:3 EJIR 279 at 273. 
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indigenous peoples’ human rights. In the shipping context, specific rules and standards have been 

developed to achieve substantive protection for the environment, including pollution and CDEM 

standards. Nonetheless, the neoliberal bias has structured the development of practices of 

legality. Indeed, environmental considerations remain subordinated to the overriding right of 

freedom of navigation.  

The influence of the neoliberal bias explains that priority has been given in the salient 

community of practice to the rights to exploit natural resources, freedom of navigation and 

economic development. This bias also explains why procedural obligations and rights have had 

more success in supporting practices of legality, as they do not directly challenge the bias in 

favour of neoliberal development. This is also the case for obligations that do not directly affect 

states’ rights to develop the Arctic, for example the obligation to adopt pollution and CDEM 

standards for ships. The proposals for a precautionary and ecosystem approach to regulate the 

Arctic region or to recognize a right to a healthy environment, which both focus on achieving 

substantive protection of the environment, require changing the way the environment is 

conceived. Adopting such an approach is particularly difficult in the context where the 

international legal system is organized to be reactive, addresses environmental damage once it 

occurs and results in severe and direct harm and gives priority to economic considerations. In 

fact, even environmentally inclined legal scholars and NGOs have to a certain extent internalized 

the bias in favour of neoliberal development, acknowledging that the development of the Arctic 

region is inevitable and failing to directly challenge the priority given to natural resource 

exploitation, freedom of navigation and economic development. 

This thesis shows that the institutional structures of the IMO, the OSPAR Commission and the 

ATS have been key in the development of the obligation to protect the environment. This 

conclusion might at first seem compatible with regime theory. After all, these structures have 

succeeded in enabling interactions among the relevant international actors to support the 

development of shared understandings. However, there is something more at work than only 

promoting synergistic interactions and ensuring the effectiveness of the regime. Indeed, while 

informal regimes are often presented as a less burdensome, flexible and effective tool, the 

informal regimes analyzed in the thesis have instead revealed a choice in favour of the status 

quo, promoting a neoliberal conception of development. This choice has been made for the 

Arctic Council, but also UNEP, which are both forums with weak institutional structures and no 



 

 

 

395 

decision-making authority. The thesis illustrates that the choice for informal regimes is not 

coincidental and that the two abovementioned institutions have failed to support the development 

of international environmental law.   

The second main contingent generalization is that both shared understandings and formal 

features of law are necessary to lead to practices of legality in favour of Arctic environmental 

protection. The thesis demonstrates their mutual influence, as the lack of shared understandings 

is always accompanied by failing to meet important criteria of legality, undermining the very 

possibility to enable practices of legality. This is the case for pollution, safety and management 

standards regulating offshore oil and gas activities, specific liability rules for shipping in the 

Arctic, the right to a healthy environment, the recognition of indigenous peoples’ procedural 

environmental rights of information, public participation and access to justice exercised at the 

international level and the obligation to protect and conserve biodiversity in accordance with a 

precautionary and ecosystem approach. It also shows the opposite influence of the positive 

support of shared understandings and criteria of legality for other rules and rights. Such positive 

influence has been found for preparedness and response standards, EIAs prior to authorizing 

single projects that may cause significant transboundary harm, pollution and CDEM standards 

for ships and international liability standards for oil or HNS spills. Furthermore, there is a mutual 

support of shared understandings and criteria of legality for severe and direct environmental 

damage amounting to a violation to traditional human rights, indigenous peoples' procedural 

environmental rights exercised at the domestic level and rules to manage exploitation of natural 

resources to avoid overharvesting, including creating RFMOs. 

Moreover, the thesis’ focus on both shared understandings and formal features of law as 

necessary to put in place practices of legality illustrates the importance of looking beyond legal 

positivist sources of law and political interactions viewed from a managerialist standpoint. 

Indeed, the thesis reveals that it is not sufficient to put a norm in a convention to create a 

normative pull and to influence the behaviour of international actors. For example, the general 

obligation to prevent, reduce and control pollution from offshore oil and gas activities has been 

enshrined in UNCLOS, but it has not been followed with concrete pollution and CDEM 

standards. While newly adopted in a convention, the Arctic OPRC Convention does not add to 

already existing obligations in the OPRC Convention. This is also the case for the obligation to 

protect and conserve biodiversity. While enshrined in the CBD, the current obligation is limited 
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to an empty commitment endorsing whatever the Arctic states were already doing. More broadly, 

the development of international environmental law has been unable to rebalance the 

international legal system to ensure that the protection of the environment would be seriously 

taken into account, even with the creation of the precautionary principle and the principle of 

sustainable development. This situation suggests that one should be cautious to promote the 

adoption of more law to save the Arctic environment. As Koskenniemi states: 

To believe that commitment to ‘law’ would be an automatically progressive choice 
is no less crude a directive to policy than the belief that all needs to be streamlined 
for the attainment of imperial preference. The question remains always: what kind 
of (or whose) law, and what type of (and whose) preference?3  

Viewed from a critical/interactional approach to international law, the question of whether to 

adopt more law raises a whole set of more important questions. What would be the content of the 

new rules, rights and standards? Will they actually change anything in the current situation in 

which the environment is subordinated to neoliberal considerations? If so, how would the 

conflict between these environmentally friendly obligations and current rights and obligations 

codifying the neoliberal bias, as in UNCLOS, be solved? Will this result in actual outcomes in 

favour of the environment? And finally, who will benefit from these new rules, rights and 

standards? 

While being cautious about implying that more law will lead to social change in an 

environmentally friendly direction, this thesis also shows the role of international law in 

structuring international relations. This is the case when rules, rights and standards conform to 

criteria of legality, especially that of clarity, non-contradiction and constancy over time, which 

are not considered necessary conditions to attract a normative pull in the legal positivist 

approach. In the international context, states should have discretion to implement their 

international commitments to take account of their characteristics and priorities. However, the 

thesis shows that when there are rules, rights and standards conforming to Fuller’s legality 

criteria, they constrain the very possibility to argue about what should be done to protect the 

Arctic environment. In other words, they initiate a normative cycle. UNCLOS has played such a 

role in the development of the Arctic, but international law regulating shipping activities 

illuminates even more the normative potential of international law. International law regulating 

                                                
3 Martti Koskenniemi, “The Politics of International Law – 20 Years Later” (2009) 20:1 EJIL 7 at 17.  
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shipping is one of the oldest fields of international law addressing environmental damage and, as 

such, resonates strongly with the constancy over time criterion. It is also the field that has been 

developed in a continuous manner with more detailed rules and standards aimed at protecting the 

environment. Shared understandings are quickly building for the adoption of new rules and 

standards. At the regional level, the ATS and the OSPAR Convention’s legal structure have 

ensured the constant evolution of the obligation to protect the environment. Furthermore, the 

IMO, the OSPAR Commission and the organizations created through the ATS significantly 

contribute to fulfilling the clarity criterion through the adoption of more specific rules, standards 

and interpretative guidelines. These institutional structures help the coherent development of the 

rules and standards at issue and address questions of conflicting rules and standards, contributing 

to the non-contradiction criterion.  

The possibility for international law to structure international relations is significantly 

undermined when the rules, rights and standards do not meet legality criteria. For example, 

decisions from international courts and tribunals analyzed in the thesis demonstrate the need to 

have clear rules and standards for the adjudicatory bodies to take seriously the obligation to 

protect the environment and derive a substantive content from such obligation. Where there are 

weak rules, rights and standards in international law, international actors can hardly support an 

argument in favour of substantive outcomes for the Arctic environment and even less to support 

the adoption of more specific rules and standards. With no objective rule to rely upon to judge 

the conduct of states, they only have morality or their own individual conception of the common 

good to support social change. However, morality or personal judgment has very little 

argumentative strength and does not create a normative pull. This conclusion supports the 

underlying objective sought by legal positivist scholars who argue in favour of an Arctic treaty. 

Indeed, they try to put in the legal discourse new structures that will not only support their 

arguments, but also bring international actors, including the Arctic states, international courts and 

tribunals and international organizations, to develop and negotiate the meaning of the rules, 

rights and standards in the environmental treaty. While these structures will not avoid the conflict 

between protecting the environment and other considerations, they will at least ensure that there 

is a basis to start a genuine discussion.  

Finally, what can international law do to protect the Arctic environment in the climate change 

context? I am of the view that this complex question can hardly be answered through a simple 
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list of policy proposals. The thesis shows that there have been some advances in international 

environmental law and some positive steps towards environmental protection in the regional 

context under the OSPAR Convention and the ATS. Moreover, the thesis has underlined which 

rules, rights and standards lack support, revealing the need to build shared understandings to 

fulfil state obligation to protect the Arctic environment. Criteria of legality are also missing for 

certain rules, rights and standards, shedding light on the need to promulgate and clarify 

environmental norms and address conflict between these norms and other rules and rights. 

However, the need to rethink the project of international environmental law remains. 

Rethinking the project of international environmental law starts by acknowledging the influence 

of the structural bias in favour of neoliberal development. Indeed, this bias prevents a genuine 

dialogue on how to protect the Arctic environment in the climate change context from emerging. 

The bias in favour of neoliberal development impacts any attempt at building shared 

understandings or formalizing environmental rules, rights and standards. By revealing the role of 

this structural bias on the development, interpretation and application of international law, the 

thesis is aimed at being part of the solution. As Koskenniemi puts it, the power of the thesis’ 

critique “depends wholly on the expectation that once [a] structural bias has been revealed, many 

people will link it to what they feel are unacceptable features in the international system.”4 

However, the thesis’ power to induce change remains limited if one “fails to perceive the 

connection between the bias and the injustice, then the critique will seem either pointless or 

wrong.”5 Contrary to the Arctic states’ view, the development of the Arctic region from a 

neoliberal perspective is not inevitable. As radical as it may be, “positioning ecology as the 

foundation of law”6 remains possible, a choice that international actors can make. There is no 

clear direction to achieve such change, but all actors and especially those that have not yet been 

“heard in the corridors of power”,7 should play an integral role in that process. 

                                                
4 Martti Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument, Reissue with a New 
Epilogue (Cambridge: Cambridge University Press, 2005) at 610. 
5 Ibid. 
6 Barnaby J Feder, “A Legal Regime for the Arctic” (1976-1978) 6 Ecology LQ 785 citing Elisabeth Mann Borgese 
in Pacem in Maribus (New York: Dodd, Mead, 1972 at xiii). 
7 Patricia AL Cochran, “The Arctic: Indicator of Climate Change” UNEP Many Strong Voices meeting (May 2007) 
online: <www.un.org/esa/socdev/unpfii/.../EGM_cs08_Cochran.doc>. 
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